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PREFACE. 


The  Cases  in  the  present  Volume  up  to  Trinity 
Term,  a.  d.  1851,  including  HogarCs  case,  p.  280,  are 
reported  by  Mr.  Dentson. 

For  the  remainder  of  the  Volume  I  am  responsible ; 
and  my  endeavour  has  been  to  'toulate  the  fidelity 
and  accuracy  of  my  learned  predecessor,  which  have 
gained  for  this  series  of  Reports  the  approbation  of 
the  Bench  and  of  the  Profession  at  large. 

At  the  suggestion  of  several  friends  of  great  expe- 
rience, I  have  reported,  together  with  all  the  Crown 
Cases  Reserved  under  11  &  12  Vict  c.  78,  decided  up 
to  this  date,  Crown  Cases,  ejusdm  generis,  argued  and 
determined  in  the  Queen's  Bench  and  the  Courts  of 
Error;  in  this  particular,  following  the  plan  of  the 
elder  Reporters  of  Crown  Law,  and  supplying  a 
deficiency  frequently  felt  by  those  engaged  in  the 
practice  of  the  Criminal  Law. 

I  have  to  express  my  most  grateful  acknowledg- 
ments to  several  of  the  learned  Judges,  who  have 
kmdly  favoured  me  with  cases,  MS.  notes,  and  the 
written  judgments  of  their  Lordships,  which  favours 
are  more  particularly  acknowledged  in  the  course  of 
the  Volume. 

BOBEBT  BOUIEBE  PE^CE. 

Tehplb, 
June  26,  1852. 
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^.  ffc.  §-c. 


THE  QUEEN  v.  MOORHOUSE  JAMES.  1850. 


Thb  defendant  was  tried  before  Mr,  Baron  Alder-  a  clergyman 
soNy  at  the  Spring  assizes  for  Lwerpool^  on  the  fol-  for  refusing 
lowing  indictment.—  "^^^ 

between 

Lancashire  (to  wit).  The  jurors  for  our  lady  the  iifin  H./who 
Queen  upon  their  oath  present,  that  heretofore  and  J'^^Site'* 
after  the  1st  day  of  March^  in  the  year  of  our  Lord,  under  siat. 
1837,  to  wit,  on  the  14th  day  of  May^  in  the  year  of  c.  86.  Itwai 
our  Lord,  1849,  to  wit,  at  the  parish  of  Leigh,  in  the  g^jj^aj- 
county  of  Zanoa^/er,  one  Henry  Fisher^  bachelor,  being  plied  to  the 

^   clergyman 
after  9  p.  m. 
on  2nd  August,  and  desired  him  ''  to  fix  a  time  for  the  marriage  on  or  before  Uie  14th 
Aagnti"  alter  which  dav  the  certificate  would  be  roid.    Ann  H.  was  not  with  him.  The 
clergyman  said, ''  I  will  marry  him  when  he  has  expressed  a  desire  to  be  confirmed.'' 
Hnry  F.  thereupon  went  away»  and  made  no  further  appUcation. 

Hdd,  that  this  did  not  support  a  conviction  on  an  indictment  which  averred  that  the 
clergyman  "  unlawfully,  &c.,  did  refuse,  &c.,  to  solemnise  a  marriage,  &c.,  at  any  time 
OD  or  before  the  said  14th  day  of  August,  or  at  any  other  time  whatsoever ;"  inasmuch 
as  the  refusal  laid  was  absolute,  and  that  proved  conditional.         ^ 

Semble,  per  Aldbrson  B.,  that  it  should  have  been  averred  that  the  parties  might 
lawfully  be  married  to  each  other. 

VOL.  II.  B 
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1850.  desirous  of  contracting  a  marriage  with  one  Ann 
Jambs's  Hardmanj  spinster,  duly  gave  a  notice  under  the 
^*««*  hand  of  him  the  said  Henry  Fisher^  and  bearing  date 
the  day  and  year  last  aforesaid  to  one  John  Heyes^ 
then  and  still  being  the  Superintendent  Registrar  of 
Marriages,  of  and  for  the  district  of  Ldgh  Union^  in 
the  said  county  of  Lancaster^  pursuant  to  the  provi- 
sions of  an  act  of  Parliament,  made  and  passed  in  the 
session  of  Parliament,  holden  in  the  6th  and  7th  years 
of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  "  An  Act  for  Marriages  in  England," 
and  in  the  form  of  Schedule  (A.)  to  the  said  act 
annexed,  that  a  marriage  was  intended  to  be  had 
within  three  calendar  months,  from  the  date  thereof, 
between  him  the  said  Henry  Fisher^  and  the  other 
party  in  the  said  notice  named  and  described,  that  is 
to  say,  the  said  Ann  Hardman^  spinster,  at  a  certain 
church,  within  the  said  district  of  Leigh  Union^  being 
the  district  of  the  said  John  Heyes^  as  such  Superin- 
tendent Registrar  as  aforesaid,  that  is  to  say,  a  certain 
church  called  Saint  Thomases  Churchy  Bedford^  they 
the  said  Henry  Fisher  and  Ann  Hardman  having 
before  then  dwelt  at  Bedford,  within  the  said  district,  - 
during  more  than  one  calendar  month  then  next  pre- 
ceding; and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  John  HeyeSj 
so  being  such  Superintendent  Registrar  as  aforesaid, 
immediately  upon  the  giving  to  him  of  the  said  notice 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  parish  aforesaid  in  the  county  aforesaid,  did 
duly  file  the  said  notice,  and  keep  the  same  with  the 
records  of  his  office,  and  did  also  forthwith  enter  a 
true  copy  of  the  said  notice  fairly  into  the  book  for 
that  purpose  furnished  to  him  by  the  Registrar  General, 
calHd  the  Marriage  Notice  Book,  and  kept  by  him 
the  said  John  Heyes^  as  such  Superintendent  Registrar        I 
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as  aforesaid,  for  the  purpose  aforesaid,  in  pursuance  of      1820. 
and  in  obedience  to  the  provisions  of  the  said  act  of    ja^mbs's 
Parliament  in  that  behalf;  and  the  jurors  aforesaid,        C*»«- 
upon  their  oath   aforesaid   do  further   present,  that 
afterwards  and  after  the  expiration  of  twenty -one  days 
after  the  entry  of  the  said  notice  in  the  said  book  as 
aforesaid,  to  wit,  on  the  12th  day  of  Jtine,  in  the  year 
aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  he  the  said  John  Heyes  then  being  and 
continuing  such  Superintendent  Registrar  as  afore- 
said, did  upon  being  thereunto  requested  by  the  said 
Henry  Fisker^  the  party  by  whom  the  said  notice  had 
been  and  was  so  given  as  aforesaid,  issue  under  his 
hands  a  certificate  pursuant  to  the  provisions  of  the 
said  act  of  Parliament,  and  in  the  form  of  Schedule 
(B.)  to  the  said  act  annexed,  no  lawful  impediment 
being  shewn  to  the  satisfaction  of  him  the  said  John 
Heyes,  why  such  certificate  should  not  issue,  and  the 
issue  of  such  certificate  not  having  been  sooner  for- 
bidden in  manner  in  the  said  act  mentioned  by  any 
person  or  persons  authorized  in  that  behalf,  as  in  the 
said  act  is  provided,  in  and  by  which  said  certificate, 
he  the  said  John  Heyes  as  such  Superintendent  Re- 
gistrar of  the  said  district  of  Leigh  Union,  in  the  said 
county  of  Lancaster,  did  certify  in  manner  and  form 
by  the  said  act  of  Parliament  directed  and  required 
that  on  the  14th  day  of  May,  1849,  notice  was  duly 
entered  in  the  Marriage   Notice   Book  of  the  said 
district  of  the  marriage  intended  between  the  parties 
therein  named  and  described,  delivered  under  the 
bands  of  the  said   Henry  Fisher^   one  of  the   said 
parties,  that  is  to  say,  the  said  Henry  Fisher,  bachelor, 
and  Ann  Hardman,  spinster,  at  the  church  called 
Satft^  Thomases  Church,  Bedford ;  and  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that 
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1850.  at  the  respective  times  of  the  etitry  of  the  said  notice, 
j^jjjjjgjg  and  of  the  issuing  of  the  said  certificate  by  the  said 
Case.  JohnHeyes  as  such  Superintendent  Registrar  as  afore- 
said, and  from  the  said  respective  times  continually 
until  and  at  the  time  of  the  committing  of  the  offence 
hereinafter  mentioned,  Moor  house  James^  late  of  the 
said  parish  of  Leigh^  in  the  said  county  of  Lancaster^ 
clerk,  was,  and  still  is,  the  officiating  minister  of  and 
at  the  said  church,  called  Saint  Thomas  s  Churchy 
Bedford;  and  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present,  that  afterwards  and. 
after  the  issuing  of  the  said  certificate  by  the  said 
JohnHeyes  as  such  Superintendent  Registrar  as  afore- 
said, and  while  the  said  certificate  was  in  full  force 
and  effect,  to  wit,  on  the  2nd  day  o^ August  in  the 
year  aforesaid,  to  wit,  at  the  parish  aforesaid  in  the 
county  aforesaid,  they,  the  said  Henry  Fisher  and 
Ann  Hardman  did  produce  and  shew  the  said  certi- 
ficate to  the  said  Moorhouse  James  so  being  such  offi- 
ciating minister  of  the  said  church  as  aforesaid,  and 
did  then  and  there  require  him  the  said  Moorhouse 
James  as  such  officiating  minister  of  and  at  the  said 
church  to  solemnise  a  marriage  between  them  the 
said  Henry  Fisher  and  Ann  Hardman  at  the  said 
church  on  or  before  the  14th  day  of  August  then  in- 
stant (the  said  14th  day  of  August  being  the  day  on 
which  the  said  notice  and  certificate  and  all  proceed- 
ings thereupon  would  under,  and  by  virtue  of  the 
said  act  of  Parliament  become  and  be  utterly  void  if 
the  said  marriage  were  not  had  and  solemnised  on  or 
before  the  said  last-mentioned  day) ;  and  the  jurors 
aforesaid  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Moorhouse  James  so  being  such  offi- 
ciating minister  of  and  at  the  said  church  as  aforesaid, 
not  regarding  his  duty  in  that  behalf  nor  the  statute 
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in  such  case  made  and  provided,  heretofore,  to  wit,  on       1850. 
the  said  second  day  of  Attgust  in  the  year  aforesaid,  to     jamm'b 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,        ^*"** 
unlawfully  and  wrongfully  did   refuse   and  neglect, 
although  he  the  said  Moorhouse  James  was  so  there- 
unto required  as  aforesaid,  to  solemnise  a  marriage 
between  the  said  Henry  Fisher  and  Ann  Hardman  at 
the  said  church  at  any  time  on  or  before  the  said  14th 
day  oi  August  in  the  year  aforesaid,  or  at  any  other  time 
whatsoever,  and  to  solemnise  a  marriage  between  the 
mA  Henry  Fisher  and  Ann  Hardman  at  the  said 
church,  he  the  said   Moorhouse  James  hath  always 
continually  from  the  time  when  the  said  certificate 
was  so  produced  and  shewn  to  him  the  said  Moorhouse 
James  as  aforesaid  and  he  the  said  Moorhouse  James 
was  so  thereunto  required  as  aforesaid  to  the  time  of 
the  taking  of  this  inquisition,  unlawfully  and  wrong- 
fully refused  and  neglected,  and  still  doth  unlawfully 
and  wrongfully  neglect  and  refuse  contrary  to  the  duty 
of  him  the  said  Moorhouse  James  in  that  behalf  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen, 
her  Crown,  and  dignity.*' 

In  order  to  sustain  this  indictment,  the  Superin- 
tendent Registrar  for'Xei^A,  and  who  was  also  clerk 
to  the  Board  of  Guardians  for  that  union,  proved  that 
uD  the  14th  of  May,  1849,  the  following  notice  of 
marriage  was  delivered  to  him  by  Henry  Fisher, 
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1850. 
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This  notice  was  duly  read  on  three  consecutive 
weekly  meetings  at  the  Board  of  Guardians  for  the 
union  in  which  Leigh  was  situated,  and  duly  entered 
in  the  Registrar's  books.     At  the  end  of  that  period 
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the  followiog  certificate  of  marriage  was  graDted  by 
the  Superinteodent  Registrar. 
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1850.  With  this  certificate,  Henry  Fisher^  who,  as  well  as 

Jamss'b  ^^^  Hardman^  had,  for  a  month  and  upwards,  before 
^^®'  the  first  notice,  resided  within  the  district,  called  on 
the  defendant,  who  was  the  officiating  minister  of  Saints 
ThomM*s  Churchy  a  district  church  in  the  parish  of 
Leigh^  on  the  13th  of  June,  1849.  Fisher's  evidence 
was  as  follows: — *^  I  told  him  I  was  come  to  give 
notice  I  intended  to  be  married  next  morning  at  Saint 
Thomas's.  He  asked  me  if  I  bad  been  baptized — I 
said  yes.  He  asked  me  what  was  my  name — I  told 
him.  He  asked  me  if  I  had  been  asked  in  church — 
1  said  no.  He  asked  where  I  had  been  asked — 1  said 
at  the  Board  of  Guardians.  He  asked  me  if  I  had 
been  confirmed — I  said  no.  He  said  he  could  have 
nothing  to  do  with  me  then — I  said,  why?  He  said 
he  was  not  obliged  to  tell  me  his  reason — I  said,  very 
well,  ril  go  to  the  Board  of  Guardians  and  see  what 
they  say.  He  said  if  people  would  be  so  foolish  as  go 
to  a  Board  of  Guardians  to  be  asked,  the  Board  of 
Guardians  must  marry  them." 

The  Superintendent  Registrar  also  gave  the  follow- 
ing evidence: — **  On  the  19th  June^  I  called  on 
defendant.  He  is  officiating  minister  of  Saint  Thomas's 
Churchy  Bedford^  in  Leigh  district.  I  saw  him  in 
company  with  Fisher.  I  told  him  my  name  and  office. 
I  said  I  had  corresponded  with  the  Registrar  about  it 
in  consequence  of  his  refusal  to  marry  the  parties. 
I  said  the  Registrar  General  did  not  consider  con- 
firmation a  pre-requisite  or  any  legal  impediment  to 
the  marriage.  Defendant  said  he  had  seen  Fisher 
before,  and  declined  to  say  any  thing.  I  said  then 
Fisher  has  something  to  say.  Fisher  put  his  hand 
into  his  pocket,  and  was  about  to  address  defendant, 
who  refused  to  hear  him.  The  defendant  retired  and 
closed  the  door  of  his  residence.  I  went  again  on  2nd 
August  with  Fisher^  Hardman^  and  a  solicitor,  White- 
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head;  we  saw  defendant.     Whitehead  said,  we  were       1850. 
come  about  a   marriage,  wishful  that  arrangements     jambb'b 
could  be  made  by  which  parties  could  be  married  on        Case. 
a  certificate.     Fisher  produced  it.    Defendant  said  he 
aapposed  it  waa  all  right  according  to  law.     Fisher 
desired  him  to  fix  a  time  for  marriage  on  or  before 
the  14th  August.    Hardman  made  a  similar  demand. 
Defendant — V\\  marry   him   when  he,   Fisher^  has 
expressed  a  desire  to  be  confirmed — ^the  party  made 
DO  reply.     They  then  repeated  the  demand.     Defend- 
ant said,  1  have  given  you  my  answer.     It  was  after 
9  P.M.  when  we  called.'^  No  other  evidence  was  given 
to  all  the  facts  thus  proved  (a). 

It  appears  that  St.  Thomas's  Church  was  conse- 
crated in  1840,  but  the  act  of  consecration  was  not 
produced  in  evidence. 

There  was  a  font  in  the  church,  and  a  burying 
ground  in  which  interments  had  taken  place,  attached 
to  it ;  but  there  was  no  proof  of  marriages  having  been, 
or  having  been  seen,  to  be  celebrated  there. 

J3/tss,  for  the  defendant,  took  various  objections. 
1st,  That  if  there  was  a  refusal  to  marry,  and  with- 
out sufficient  reason,  it  was  not  an  indictable  ofience, 
but  an  ofience  against  ecclesiastical  law  only.  2nd, 
That  the  refusal  on  the  ground  that  Fisher^  one  of 
the  parties,  had  not  been  confirmed,  which  was  the 
feet,  was  justifiable.  3rd,  That  there  were  other  reasons 
apparent  on  the  facts  proved  justifying  such  refusal. 
And  that  the  defendant,  even  though  he  had  refused 
on  one  ground  only,  had  full  right  to  avail  himself  of 
those  objections  also.  4thy  That  there  was  not  a  suffi- 
cient demand  and  tender  of  themselves  to  be  married 
by  the  parties— no  readiness  to  be  married  sufficiently 
proved,  nor  any  consent  of  parents  signified  to  the 

(a)  Sic  in  copy  of  case  reserved 
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1850.       defendant,  both  parties  being,  as  was  the  foot,  minors. 

j^^gg.g     5th,  That  a  reliisal  on  the  2nd  August  was  not  suffi- 

Ga8e.       cient,  the  certificate  enabling  the  parties  to  be  married 

up  to  the  14th  August.    6th,  That  there  was  no  proof 

of  Saint  Thomas's  being  a  church  where  marriages 

were  celebrated. 

He  made  also  various  other  objections  to  the  indict- 
ment and  to  the  proof  given. 

As  there  was  no  dispute  about  the  fects,  the  learned 
Baron  directed  a  verdict  for  the  Crown,  in  order  that 
the  points  of  law  might  be  raised ;  and  he  respited  the 
judgment  till  the  next  assizes. 

On  1st  June^  1850,  this  case  was  argued  before 
Wilde  C.  J.,  Patteson  J.,  Alderson  B.,  Coleridge 
J.,  and  Platt  B. 

Bliss  and  Badeley  for  the  defendant.  The  Attorney 
General  and  Crompton  for  the  Crown. 

Bliss  contended, ^r^^,  that  the  defendant  was  justi- 
fied in  refusing,  because  lawful  impediments  existed, 
and  the  defendant  rested  his  refusal  on  one  of  such 
lawful  impediments.  He  relied  for  this  part  of  the 
case  on  the  nature  of  the  rite  of  marriage,  the  formu- 
laries of  the  Liturgy,  the  Rubrics,  the  Canons,  and 
the  opinions  of  eminent  divines,  and  stat.  7  Wm.  4, 
and  1  Vict.  c.  22,  s.  36.  Secondly,  that  if  the  defend- 
ant acted  bond  fide,  he  would  not  be  criminally 
liable,  even  though  he  had  refused  under  a  mistaken 
notion  as  to  the  legality  of  the  impediment.  Thirdly ^ 
that  the  ofience,  if  any,  was  cognizable  only  in  an 
ecclesiastical  Court  (a).  Fourthly,  that  the  evidence 
did  not  support  the  averment  in  the  indictment,  that 
the  defendant  refused  to  solemnise  the  marriage  at 

(a)  As  the  judgment  is  not  ments  on  this  part  of  the  case  are 
founded  on  any  matter  of  ecclesi-  omitted.  For  a  full  report  of  them, 
astical  right  or  duty,  the   argu-      see  1  Temple  and  Mew,  Rep.  300. 
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any  time,  on  or  before  the  14th  of  August.     It  was       1850. 
proved,  that  after  9  p.  m.,  on  the  2n(i  August^    the  "J^wt^ 
parties  applied  to  the  defendant  *^  to  fix  a  time  for        ^^^ase. 
marriage  on  or  before  the  14th  August''     The  de- 
fendant said,  that  he  would  marry  them,  when  Fisher 
expressed  a  desire  to  -be  confirmed.     This  was  not  an 
abeolute  refusal,  but  a  conditional  one ;  it  was  in  the 
power  of  the  parties  to  turn  it  into  a  consent  to  marry 
them.     But  they  never  tendered  themselves  again. 

Aldbrson  B. — They  may  have  had  a  right  to  be 
married  if  they  offered  themselves  at  canonical  times. 
The  defendant  was  not  bound  to  make  arrangements 
for  them,  which  is,  in  fact,  all  they  asked. 

BUse  also  took  the  following  objections  in  arrest  of 
judgment.  Firsts  there  was  no  averment  that  the 
parties  might  lawfully  marry ;  there  is  no  legal  pre- 
sumption in  favour  of  such  right. 

Aldbrson  B For  all  that  appears  they  may  be 

uterine  brother  and  sister,  by  diiferent  fathers. 

BUss.  Secondly^  it  is  not  averred  that  they  were 
ready  to  marry  on  the  14th  of  Augtist,  but  only  on  the 
2nd,  when  they  could  not  be  married  owing  to  the 
lateness  of  the  hour ;  it  is  not  said  that  they  continued 
ready.  Thirdly^  the  church  is  not  averred  to  be  within 
the  Registrar's  district.  Ex  parte  Brady  ^  8  Dowl.  332. 
Fourthly^  nor  that  the  church  was  one  in  which  mar- 
riages might  be  solemnised  ;  Fifthly ^  nor  that  the 
defendant  was  in  holy  orders  of  the  Church  of  Eng- 
land. He  is  styled  clerk  and  officiating  minister  at 
the  said  church,  but  that  is  only  an  addition  at  the 
time  of  the  indictment  being  found. 

Orompton^  for  the  Crown  (a),  was  directed  by  the 
Court  to  address  himself  to  the  question  whether  the 
parties  had  made  a  sufficient  tender  of  themselves  to 
the  defendant  to  warrant  a  conviction. 

<a)  The  Attorney  General  had  left  the  Court. 
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Case. 


Alderson  B. — How  do  you  get  over  the  difficulty 
that  a  tender  ought  to  be  made  at  the  time  when  the 
ceremony  could  be  performed  ?  on  the  2nd  of  August 
the  woman  was  not  present. 

The  Attorney  Oeneral  came  into  the  Court  and 
said  that  the  prosecution  had  been  instituted  with  the 
sole  view  of  obtaining  the  opinion  of  the  Court  upon 
a  point  of  great  importance,  namely,  the  power  of  the 
clergyman  to  refuse  to  marry  persons  under  circum- 
stances like  the  present.  It  was  a  matter  on  which 
great  difference  of  opinion  existed,  and  it  was 
extremely  desirable  that  the  law  should  be  settled  and 
known :  but  if  the  Court  thought  that  they  should 
decide  the  case  upon  another  ground,  he  should  not, 
on  the  part  of  the  Crown,  offer  any  argument  on  tech- 
nical points. 

Wilde  C.  J.,  said  that  the  Court  were  of  opinion 
that  the  tender  was  insufficient,  and  therefore  the 
evidence  did  not  sustain  the>  averment  of  a  refusal ; 
and — 

Alderson  B.  said  that  the  want  of  an  averment 
that  the  parties  might  lawfully  marry  seemed  to  him 
to  be  a  very  formidable  objection  (a). 


(a)  The  following  is  an  extract 
from  a  report  of  the  trial  published 
as  a  pamphlet  by  Batty,  159t  ^^t 
Street. 

'*  BUes  contended,  that  the  fact 
of  the  parties  living  in  notorious 
concubinaf^e  was  good  ground  for 
the  clergyman's  refusal. 

"  Aldsrsom  B.-^I  cannot  take 
notice  of  that  objection  now,  it  was 
not  stated  to  FUher  at  the  time  he 
demanded  to  be  married.  The  de- 
fendant took  no  objection  of  that 
kind :  if  he  had,  I  should  have  had 
great  difficulty  in  saying  it  was  not 
a  good  and  sufficient  objection. 


if 


BUss,  Does  not  your  Lord- 
ship think^  that  though  not  urged 
at  the  time,  it  may  be  brought  for- 
ward now  ? 

**  Aldbuson  B. — No.  If  that 
objection  had  been  taken  at  the 
time,  the  parties  might  have  re- 
moved it  by  adopting  a  different 
course  of  life,  and  living  with  pro- 
priety jund  decency^ 

*'  Knowies,  There  were  two 
months  in  which  they  might  have 
done  so. 

'*  Aldbrson  B.  This  was  not 
the  objection  on  which  the  defend- 
ant said  he  declined  to  marry  the 
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parties.  Their  living  in  a  state  of 
omieabinage,  I  would  not  willingly 
saj  would  not  be  a  good  objee- 
tion,  and  I  wonld  not  willingly  de- 
prive  yon  of  it  if  it  bad  been  made. 
Thfln  it  would  have  been  a  question 
on  which  the  young  people  would 
hare  bad  an  opportunity  of  saying 
'  We  will  shew  our  desire  to  lead 
a  holy  life  s  we  will  refrain  from 


living  in  a  state  of  concubinage, 
and  we  will  shew  you,  by  our  con- 
duct, that  we  are  anxious  to  refrain 
ftx>m  sin/  But  if  you  do  not  state 
the  objection,  the  party  cannot  re- 
move it,  and  I  shall  hold  yon 
therefore  to  the  objection  you  have 
taken. 

**  BU$$.  Perhaps,  your  Lordship 
will  reserve  that  point  \** 


1850. 


James's 

Case. 


Note  by  Bdiior. — The  indictment 
charged  an  absolute  and  unlawful 
rafusaL  The  plea  ''not  guilty" 
throws  on  the  (>own  the  burden  of 
proving  three  things;  1st,  a  refusal 
in  frict ;  2nd,  an  absolute  refusal  $ 
3rd,  an  unlawful  refusal.  The  evi- 
dence only  proved  a  conditional 
refusal,  upon  which  the  defendant 
would  be  entitled  to  an  acquittal, 
whether  such  refusal  were  lawful 
or  unlawful.  But  supposing  the 
indictment  had  been  so  framed  as 
to  require  evidence  of  a  conditional 
refusal,  it  is  difficult  to  see  how  the 
defendant,  on  proof  of  such  condi- 
tional refusal  ^  unktuif^  could  in 
reran  maiurh  rebut  such  evidence 
by  showing  that  grounds  existed 
on  which  a  lawful  refusal  might 
have  been  maintained.  For  it  would 
be  in  effect  to  say,  '*  True,  I  did 
refuse  on  unlawful,  and  therefore 
untenable  grounds;  but  had  I 
known  better  or  been  more  prudent, 
I  might  have  refused  on  lawful  and 


tenable  grounds.''  This  would  be 
to  repel  a  charge  of  doing  an  act  in 
an  unlawful  manner  by  proving 
that  it  might  have  been  done  in  a 
different  and  lawful  manner.  It 
seems  that  on  the  general  principles 
of  the  doctrine  of  notice  in  civil 
cases  the  party  applying  would  be 
entitled  to  treat  an  express  parti- 
cular ground  of  refusal  as  the  only 
ground  on  which  any  refusal  could 
be  maintained.  R.  v.  Inhabitants 
qf  Staple  Fitipame,  2  Q.  B.  498, 
and  cases  there  cited  in  note  (a), 
p.  499*  The  same  principle  seems 
to  apply  to  criminal  cases. 

Qnmre,  how  would  the  case  have 
stood  on  this  indictment,  if  the 
defendant  had  simply  refused  to 
marry  the  party  without  assigning 
any  reasons?  It  seems  that  he 
would  have  been  entitled  to  prove 
any  number  of  lawful  grounds  of 
refusal.  For  "  not  guilty"  means, 
**  I  did  not  refuse,  or  if  I  did,  I  re- 
fused lawfully." 


! 


U  CROWN  CASES  RESERVED. 


1850.  THE  QUEEN  v.  WALTER  WATTS. 


i^.wascon-         The  prisoner  was  tried  before  Mr.  Justice  Cress- 
victedonthe  ^^.^L,  at  the  Central  Criminal  Court,  on  the  10th  of 

14th  count  of  '  i.      1  .  1      1      /»  11        • 

an  indict-       May,  1850,  on  an  indictment,  of  which  the  following 

ment  which      -  u  ^       ^ 

charged  him   ^8  an  abstract. 

with  •'  steal.        « .  Walter  Watts.     That  he  on  the  26th  February, 

paperfth?^  at  St.  Mary's  Woolnotk,   in   London,  was   clerk   to 

G^Eiid  George  Carr  Glyn,  and  whilst  he  was  such  clerk, 

others,  lu8  feloniously  did  steal  one   order  for  the  payment  of 

QoidsfMBXk^  money,  to  wit,  for  the  payment  and  of  the  value  of 

&towTf  1400/.  belonging  to  the  said  George  Carr  Glyn,  his 

the  Okhe  In-  master. 


surance 


Company,  **  2nd  count,  alleges  that  said  prisoner  was  clerk  to 

^M  of  £e  ^^^  ^^'^  George  Carr  Glyn,  as  and  then  and  there  being 

company,  ap-  treasurer  of  the  Globe  Insurance  Company ,  and  that 

controlled!!*  '  he  did  steal  one  order,  &c.,  belonging  to  thfr-said 

mUsedthe  George  Carr  Glyn  as  such  treasurer, 

clerks  and  '<  3rd  count,  alleges  that  said  prisoner  was  servant  to 

vants,  and  Edward  Goldsjnid  and  others,  and  that  he  did  steal 

chM*^^and  ^°^  order,  and  belonging  to  them  his  masters. 

custody  of 

all  the  books 

andpapers  of  the  company. 

The  company  had  a  drawing  account  with  Qlyn  dr  Co.,  and  used  to  send  their  pass- 
books on  Tuesday  in  every  week  to  be  written  up,  and  their  messenger  went  on  the  fol- 
lowing morning  to  bring  it  back,  when  it  was  returned  together  with  the  cheques,  &c. 
of  the  preceding  week.  A.  was  a  salaried  clerk  in  the  office  of  the  company,  and  also  a 
shareholder ;  it  was  his  duty  to  receive  the  pass-book  and  vouchers  from  the  messenger, 
and  to  preserve  the  vouchers  for  the  use  of  the  company.  On  27th  February^  Qlyn  ^r 
Co,  delivered  the  Globe  pass-book,  containing  among  other  things  a  certain  cashed 
cheque  for  1400Z.  to  the  messenger  of  the  company,  who  delivered  the  book  and  cheque 
to  if.  in  the  usual  way,  and  he  thereupon  fraudulently  destroyed  it. 

Held,  fl),  that  the  cheque  was  the  property  of  the  directors,  and  that  A.,  though  a 
shareholaer  in  the  company,  had  no  joint  property  in  it.  (2).  That  he  was  guilty  of 
larceny  as  a  servant,  inasmuch  as  the  cheque  when  delivered  into  the  custody  of  A,  in 
the  usual  course  of  business,  was  constructively  in  the  possession  of  the  directors,  who, 
under  the  circumstances,  were  his  masters. 
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"  4th  count,  like  third,  only  instead  of  alleging  the       1850. 
order  to  belong  to  Goldsmid  and  others,  alleges  it  to     ^^^^^^ 
have  been  in  their  possession  and  power.  Case. 

*'  5th  and  6th  counts,  William  Tite  and  others,  in- 
stead of  Goldsmid  and  others. 

^'  7th  and  8th  counts,  embezzling  the  order,  the 
property  of  Gltfn. 

"  9th  count,  embezzling  the  order,  the  property  of 
CfoUUmid  and  others. 

''  10th  count,  embezzling  1400/.  of  Goldsmid  and 
othei-s,  bis  masters. 

**  11th  count,  embezzling  the  order,  the  property  of 
IHie  and  others. 

"  12th  and  13tb  counts,  stealing  a  piece  of  paper 
belonging  to  Glyn^  his  master. 

^*  14th  count,  stealing  a  piece  of  paper ^  the  property 
i)/*  Goldsmid  and  others,  his  masters. 

**  15th  count,  stealing  a  piece  of  paper  in  the  pos- 
session and  power  of  Goldsmid  and  others,  his  roas- 
ters (a). 

"  16th  count,  stealing  a  piece  of  paper,  the  pro- 
perty of  Tite  and  others,  his  masters. 

**  17th  count,  stealing  a  piece  of  paper,  in  the  pos- 
session and  power  of  Tite  and  others,  his  masters. 

"  18th,  19th,  20th,  and  21st.  Like  7th,  8th,  9th 
and  11th,  only  embezzling  a  piece  of  paper  instead  of 
embezzling  the  order. 

'^  22nd,  23rd,  24th,  and  25th,  stealing  an  order  for 
the  payment  of  money,  the  property  of  said  persons, 
without  alleging  the  prisoner  to  be  servant. 

''  26th,  27th,  28th,  and  29th,  stealing  a  piece  of 
paper,  the  property  of  said  persons,  without  alleging 
the  prisoner  to  be  servant." 

It  appeared  that  he  had  for  many  years  been  em- 

(a)  See  8tat.  7  &  8  Qto.  4,  c.  29,  8.  46. 
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1850.  ployed  as  a  salaried  clerk  in  the  office  of  the  Olobe 
Wattb's  Insurance  Companyj  and  that  he  was  also  a  share- 
^"*'  holder  in  the  concern.  The  afiairs  of  the  company, 
which  is  an  unincorporated  co-partnership,  are  ma- 
naged by  a  body  of  directors,  chosen  out  of  the  share- 
holders ;  and  at  the  time  when  the  alleged  offence  was 
committed,  Edward  Ooldsmid  was  chairman,  and 
WUliam  Tite  deputy  chairman  of  the  directors,  and 
George  Carr  Glyn  was  treasurer.  The  directors  ap- 
point and  dismiss  clerks  and  other  servants,  and  fix 
their  salaries  and  the  particular  duties  to  be  discharged 
by  them  ;  and  the  directors  have  the  charge  and  cus- 
tody of  all  books  and  papers  belonging  to  the  com- 
pany. The  salaries  of  the  clerks  are  paid  out  of  the 
funds  qf  the  company. 

The  company  had  a  drawing  account  at  the  bank 
of  Glyn  ^  Co.,  and  were  in  the  habit  of  sending 
their  pass-book  on  Tuesday  in  every  week  to  be 
written  up,  and  their  messenger  went  on  the  following 
morning  to  bring  it  back,  when  it  was  returned, 
together  with  the  cheques  and  bills  paid  during  the 
preceding  week. 

The  prisoner  was  the  person  whose  duty  it  was  to 
receive  the  pass-book  and  vouchers  from  the  messenger, 
and  it  was  his  duty  upon  receiving  them  to  compare 
the  entries  in  the  pass-book  with  the  books  of  the  com- 
pany, and  to  preserve  the  vouchers  for  the  use  of  the 
company  if  wanted  on  any  future  occasion.  On  the 
26th  of  February y  the  prisoner  paid  into  the  London 
and  Westminster  Bank  for  his  own  account  (which  he 
kept  there)  a  cheque  for  1400/.  purporting  to  be  drawn 
by  the  Globe  Insurance  Company  on  Glyn  ^  Co., 
together  with  other  cheques  for  the  London  and  West- 
minster Bank  entered  to  the  debit  of  the  Globe  As- 
surance  Company  in  their  pass-book,* and  delivered, 
together  with  the  book,  on  the  following  Wednesday 


r 
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to  the  messenger  of  the  company,  who  delivered  the 
book  and  cheque  to  the  prisoner  in  the  usual  way. 
On  the  4th  of  Marchj  in  consequence  of  some  suspi- 
cion attaching  to  the  prisoner,  a  search  for  the  cheque 
for  1400/.  was  made  during  his  absence  amongst  the 
vouchers  in  his  keeping,  and  it  could  not  be  found. 
His  papers  were  then  sealed  up,  and  he,  on  finding 
sach  a  step  was  taken,  said  he  would  not  remain  there, 
and  quitted  the  office. 

The  pass-book  was  examined,  and  there  the  entry 
of  the  cheque  for  1400/.  had  been  erased,  and  the 
cheque  was  never  found. 

There  was  no  evidence  to  shew  that  any  person-on 
behalf  of  the  company  had  ever  drawn  the  cheque  in 
question,  or  that  it  had  been  drawn  upon  paper  stolen 
from  the  company. 

Upon  this  state  of  facts,  it  was  contended  by  the 
prisoner's  counsel,  that  there  was  no  evidence  of  any 
property  in  any  of  the  parties  from  whom  the  cheque 
was  alleged  to  have  been  stolen,  except  as  shareholders, 
and  that  the  prisoner  being  also  a  shareholder  could 
not  be  indicted  for  stealing  the  property  of  which  he 
was  a  joint  owner.  That  the  statute  47  Geo.  3, 
c.  XXX,  sess.  1,  An  Act  to  enable  the  Globe  Insur- 
ance Company^  ^c.  (a),   made  the  treasurer  the  re- 
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Wattb's 
Case. 


(a)  B«  it  enacted,  ''  That  all  ac- 
tions and  suits  to  be  commenced 
or  instituted  by  or  on  behalf  of  the 
said  society  or  partnership  against 
any  person  or  persons,  or  body  or 
bodies  politic  or  corporate,  shall  or 
Itwfully  may  be  commenced  or  in- 
stitated,  and  prosecuted  in  the 
name  or  names  of  the  treasurer  or 
treasurers  for  the  time  being  of  the 
said  society  or  partnership  as  the 
nominal  plaintiff  or  plaintiffs  for 


and  on  behalf  of  the  said  society  or 
partnership,  and  that  all  prosecu- 
tions to  be  brought  or  instituted  by 
or  on  behalf  of  the  said  society  or 
partnership  for  fraud,  upon  or 
against  or  for  embezzlement,  rob- 
bery of,  or  stealing  the  property  of 
the  said  society  or  partnership,  or  for 
any  other  offence  committed  against, 
or  with  intent  to  injure  or  defraud 
the  said  society  or  partnership  shall 
or  lawfully  may  be  so  brought  or 
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preseotative  of  all  the  shareholders,  and,  therefore, 
of  the  prisoner  as  well  as  others,  and  did  not  alter  the 
case. 

The  learned  Judge  thought  that  the  charge  of  em- 
bezzlement^ and  of  stealing  an  order  for  the  payment 
of  money  failed;  but  in  order  to  obtain  the  opinion  of 
this  Court,  with  regard  to  the  charge  of  stealing  a 
piece  of  paper,  he  told  the  jury  that  if  the  cancelled 
cheque  was  returned  to  the  prisoner,  and  he  deceived 
it  in  the  usual  manner,  to  be  kept  by  him  for  the  use 
of  the  directors,  and  afterwards  abstracted  or  destroyed 
it,  they  should  find  him  guilty. 

The  jury  found  him  gvilty  of  stealing  a  piece  of 
paper,  and  a  case  was  reserved  for  the  opinion  of  this 
Court  whether  the  direction  was  right  or  not. 


This  case  was  ai^ed  on  8th  June,  a.  d.  1850,  before 
Wilde  C.  J.,  Pattbson  J.,  Aldbrson  B.,  Cojleridgb 
J.,  and  Cresswell  J. 

The  Attorney  General^  Sir  John  BaUey,  ClarAsan, 
and  Bomll,  for  the  Crown.  Cockbum  Q.  C,  Bodkin j 
and  Bramwellf  for  the  prisoner. 

Cockbum  Q.  C,  for  the  prisoner. 


instituted  and  carried  on  in  the 
name  or  names  of  the  treasurer  or 
treasurers  for  the  time  being  of  the 
sud  society  or  partnership,  and  in 
all  indictments  and  informations,  it 
shall  be  lawful  to  state  the  property 
of  the  said  society  or  partnership 
to  be  the  property  of  the  trea- 
surer or  treasurers  for  the  time 
being  of  the  said  society  or  partner- 
ship, and  any  offence  committed 
with  intent  to  injure  or  defraud  the 
said  society  or  partnership,  shall 


and  lawfully  may,  in  such  prosecu- 
tion, be  laid  to  have  been  committed 
with  intent  to  injure  or  defraud  the 
sud  treasurer  or  treasurers  for  the 
time  being  of  the  said  society  or 
paitnership,  and  any  offender  or 
offenders  may  thereupon  be  law- 
fully convicted  of  any  such  offence, 
and  the  death,  resignation,  or  re- 
moval, or  other  act  of  such  trea- 
surer or  treasurers  shall  not  abate 
any  such  action,  suit,  or  prosecu- 
tion." 
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1.  There  is  no  evidence  to  warrant  the  verdict  of      1860. 
Guilty  of  stealing.  "watts's" 

Cresswbll  J. — ^The  only  question  is,  whether  my      ^^®- 
direction  to  the  jury  was  right  in  point  of  law. 

Aldbrson  B. — You  must  deal  with  the  case  as 
though  you  were  moving  for  a  new  trial  on  the  ground 
of  misdirection. 

Oockburn  Q.  C.  2.  If  there  is  any  offence  proved  it 
is  embezzlement,  not  larceny.  The  cheque  never  came 
into  the  possession  of  the  prisoner's  masters.  The 
facts  are  these.  The  Olobe  Inmrance  Office  kept  a 
banking  account  with  6r/t/n  ^  Cb.,  drew  cheques 
upon  them,  and  had  a  pass-book,  which  was  returned 
weekly  with  the  cheques  by  a  messenger,  who,  on  this 
occasion,  received  the  book  as  usual  with  the  cheque 
in  question,  and  delivered  it  to  the  prisoner.  Thus  it 
is  a  delivery  by  one  servant  to  another.  R.  v.  Masters^ 
1  Den.  C.  C.  332.  Thei'e  the  money  had  never  got 
into  the  hands  of  the  master ;  it  was  in  the  course  of 
passage  to  him.  Here  the  facts  are  exactly  the  same« 
If  the  messenger  had  appropriated  the  cheque,  it 
would  have  been  embezzlement,  not  larceny,  because 
it  was  not  in  the  possession  of  the  master ;  neither  was 
it  when  in  the  hands  of  the  prisoner. 

WiLDK  C.  J. — I  thought  that  the  Court  distin- 
guished B.  V.  Murray^  1  Moo.  C.  C.  276  (a),  from 
R.  V.  Masters,  1  Den.  C.  C«  332,  owing  to  the  cir- 
cumstance of  the  possession  of  the  servant,  in  the 
former  case,  being  considered  to  be  the  possession  of 
the  master. 

Coleridge  J.— In  this  case  it  is  found  to  be  the 
duty  of  the  prisoner  to  preserve  the  vouchers  for  his 
masters.     Suppose  my  servant  goes  to  a  silversmith 

(a)  S.  C,  5  C.  &  P.  145,  in  notis,  and  3  Greaves'  RasBeD,  180. 

C  2 
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1850.      to  get  some  plate  for  me ;  be  gets  it,  and  deposits  it 

Wattb's    '^^  ^^^  P^^^^  chest,  and  then  appropriates  it.     Is  not 
Case.       that  a  stealing? 

Cresswell  J. — Supposing  my  footman  gives  to  my 
butler  a  new  piece  of  plate,  and  the  butler  appropriates 
it.     Is  not  that  a  stealing  ? 

Cockbum  Q.  C.  Suppose  the  butler  nnet  the  footman 
in  the  street  and  took  it,  that  is  clearly  embezzlement. 
Suppose  the  plate  brought  home,  and  the  butler  to 
take  care  of  it,  and  put  it  in  the  plate  chest,  qyuBve^ 
whether  it  would  be  in  the  possession  of  the  master? 
^  Here,  if  the  prisoner's  duty  were  merely  to  keep  it  in 
V  his  own  possession,  and  to  produce  it  when  called  upon 
/\by  his  masters,  that  would  not  be  possession  by  the 
masters.     The  possession  of  the  masters  must  suppose 
a  place  of  deposit  belonging  to  them.     If  the  prisoner 
might  keep  the  cheque  where  h«  pleased,  there  would 
be  no  possession  by  the  master  prior  to  delivery.    But 
assuming  it  to  be  the  prisoner's  duty  to  put  it  in  a 
place  of  deposit,  the  case  never  finds  that  he  put  it  in 
such  place,  but  only  that  he  destroyed  it.     Thus  it  is, 
at  the  utmost,  only  a  case  of  embezzlement.     The  evi- 
dence only  is,  that  the  messenger  put  it  into  his  hands, 
and  no  more  is  known  of  it.     The  case,  therefore,  falls 
short  of  that  put  by  Coleridge  J. 

Alderson  B. — You  will  contend  that  in  R.  v. 
Murray^  1  Moo.  C.  C.  276,  it  was  held  not  to  be 
embezzlement,  but  larceny,  because  the  clerk  was 
there  deemed  to  have  received  the  money  in  the  first 
instance  from  the  master,  owing  to  the  possession  of 
the  managing  clerk,  from  whom  he  received  it,  being 
in  law  the  possession  of  the  master ;  whereas  here,  the 
cheque  cannot  be  considered  to  have  ever  been  in  the 
possession  of  the  master. 

Cockhurn  Q.  C .  Suppose  the  messenger  had  given  the 
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cheque  to  a  stranger  to  deliver  to  the  prisoner,  there       1850. 
would  have  been  no  larceny  had  he  appropriated  it.      ~  watts's 

Alderson  B. — Suppose  Messrs.  Glyn  had  given  ^^ 
the  messenger  a  letter  addressed  to  the  insurance 
company,  and  the  messenger  had  given  it  to  the  pri- 
soner, and  he  had  then  appropriated  it,  would  it  not 
have  been  larceny  of  the  paper  on  which  the  letter  was 
written  ?  This  raises  the  question  neatly  and  simply, 
because  it  divests  it  of  the  element  of  '*  cheque." 
Whose  property  is  the  cheque  when  at  GlyrCs  ? 

Cockbum  Q.  C.  It  is  GlyvLS.  But  that  is  often  made 
a  matter  of  convenience  and  arrangement.  If  it  is 
considered  to  belong  to  the  customer  it  is  merely  by 
the  concession  of  the  banker. 

Wilde  C.  J. — I  apprehend  that  the  banker  has  no 
more  right  to  it  than  the  payee  of  a  bill  of  exchange 
has  to  the  bill  when  paid.  It  is  true  that  an  acceptor 
may  keep  it,  because  it  is  his  voucher,  and  he  can 
charge  no  one  with  it. 

Cockbum  Q.  G.  Bankers  are  acceptors.  The  cheque 
is  a  voucher ;  it  is  the  banker's  only  discharge. 

Wilde  C.  J. — It  is  always  considered  that  the 
cheque  is  the  property  of  the  drawer  when  paid. 

Cockbum  Q.  C.  The  practice  of  the  London  bankers 
is  to  return  a  cheque;  but  it  is  clearly  the  voucher  of 
the  banker.  In  either  case  it  is  the  order  to  pay,  and 
is  the  justification  and  discharge  of  the  payer ;  but  here 
though  the  drawer  were  entitled  to  receive  it  back,  yet 
he  does  not  do  so  here. 

Alderson  B. — If  it  was  the  property  of  the  master  J 
when  in  the  banker's  hands,  then  it  was  in  the  mas- ' 
ter*s  possession  at  the  time. 

Cockbum  Q.  C.  The  bankers  have  a  special  property 
in  it  certainly  till  the  account  is  settled. 

Alderson  B. — But  if  he  has  only  a  special  pro- 
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1850.      perty  in  it,  and  a  right  to  keep  it  fro  tempore^  then 

Watts's     he  only  holds  it  as  agent  for  the  castomer. 

^^^  Cockbum  Q.  C.  In  any  case  the  doctrine  only  applies 

to  a  genuine  cheque^  but  the  evidence  fails  as  to  that ; 

there  is  no  evidence  of  anything  but  a  piece  of  paper. 

WiLDB  C.  J. — Could  the  Globe  Company  have 
maintained  trespass  against  the  messenger  for  destroy- 
ing it? 

Cockbum  Q.  C.    No. 

Alderson  B. — Suppose  the  prisoner  to  have  forged 
the  cheque,  and  then  to  have  done  with  it  all  that 
this  case  supposes,  would  it  have  been  larceny  ?  That 
supposition  meets  all  the  facts  of  this  case. 

Wilde  C.  J. — Could  not  the  Ohbe  Company  have 
maintained  trover  against  the  messenger  ? 

Cockbum  Q.  C.  Yes ;  but  so  they  could  in  case  of 
embezzlement. 

Alderson  B. — It  certainly  might  have  been  laid  in 
the  prisoner  as  against  a  wrong-doer  (a) ;  could  it 
have  been  laid  in  the  master  7 

Cockbum  Q.  C.  I  think  not ;  but  I  rely  on  the  broad 
distinction  between  larceny  and  embezzlement.  The 
only  thing  to  make  it  larceny  is,  that  the  prisoner 
put  Jt  in  some  place  of  deposit  belonging  to  the 
master. 

GoLBRiDOE  J. — Why  must  there  be  a  specific  place 
of  deposit?  Why  may  it  not  be  his  to  keep  for  the 
use  of  his  master  ? 

CockbumQ.  C.  The  only  evidenceof  his  doing  wrong 
is,  that  whereas  he  ought  to  have  put  it  in  some  place 
of  deposit,  the  evidence  does  not  shew  that  he  did  so, 

(a)  It  might,  and  indeed  must  before  he  took  it  to  the  office.  Bnt 

have  been  laid  in  the  prisoner,  if  he  when  once  taken  to  the  office  it 

had  received  it  elsewhere  than  in  could  only  be  laid  in  the  master, 

his  office,  and  had  been  robbed  of  it  R.  v.  Rudiek,  8  C.  &  P.  237. 
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and  the  presumption  is  that  he  never  did,  but  destroyed       1850. 
it  at  once.     So  the  case  is  exactly  the  same  as  if  one    watts's 
servant  had  handled  it  to  another  in  the  street,  and       ^^®' 
that  one  had  destroyed  it. 

3.  Could  he  commit  larceny?     He  was  a  share- 
holder in  the  company,  having  a  joint  interest  in  the 
property  belonging  to  it.     It  is  true  that  he  was  also 
a  servant  of  the  company  ;  but  the  company  consists 
pf  a  great  number  of  shareholders,  not  incorporated  ; 
and  though  by  the  statute  they  may  sue  and  be  sued 
in  the  name  of  their  treasurer,  there  is  a  provision  that 
all  the  other  incidents  of  partnership  should  continue. 
True  also  that  the  concerns  of  the  company  are  ma- 
naged by  a  board  of  directors,  and  they  are  subdivided 
into  different  departments,  and  the  prisoner  is  employed 
in  one  of  those  departments ;  but  still  he  was  a  share- 
holder, and  had  a  joint  ipterest  in  the  common  concerns 
of  the  company.    The  cases  shew  that  if  a  man  has  a 
property  in  a  chattel,  and  takes  it  from  one  having  at 
the  time  a  special  property  in  it,  that  may  be  larceny  ; 
but  then  the  taker  must  not  at  the  time  have  the  pre- 
sent right  of  possession.    Here  the  prisoner  has  the 
present  right  of  possession.     He  may  be  guilty  of  a 
breach  of  duty  in  not  performing  the  duties  of  his 
offipe  rightly ;  but  he  has  the  property,  the  possession, 
and  the  right  of  possession.     In  no  instance  has  it 
i>een  held  that  where  another  party  has  merely  a 
prospective  and  future  right  to  possession,  an  appro- 
priation by  a  party  having  the  actual  right  to  pos- 
session is  ti  stealing. 

Pattsson  J. — ^So,  if  one  of  the  other  shareholders 
had  taken  it  from  the  prisoner  it  might  have  been  a 
larceny,  because  he  had  a  special  property. 

Cockbum  Q.  C.  Yes  :  the  case  against  the  prisoner  is, 
that  he  stole  from  himself  a  chattel  in  which  he  bad  a 
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1850.  property,  and  also  the  present  right  of  possession ;  for 
Watts'b  ^^  ^^  found  that  it  was  his  business  to  keep  the  cheque 
Case.  till  it  was  given  up  to  his  masters.  In  2  Greaves'  Rus- 
sell, 87,  the  law  on  this  matter  is  well  stated.  The 
general  rule  is  that  a  man  cannot  commit  larceny  of 
the  goods  wherein  he  has  a  property.  All  the  cases 
there  put  are  exceptions  to  the  general  rule  ;  but  the 
exceptions  are  limited  to  where  the  party  has  neither 
the  present  right  of  possession,  nor  the  present  right  of 
property,  but  somebody  else  has. 

4.  As  to  the  service  of  the  prisoner.  He  is  charged 
as  servant  of  the  treasurer,  as  also  of  the  directors,  but 
not  of  the  shareholders.  It  seems  that  the  directors 
have  the  general  management  of  the  concerns  of  the 
company  ;  they  pay  the  servants,  but  out  of  the  fundd 
of  the  company,  therefore  they  are  the  servants  of  the 
company,  not  of  the  directors.  The  prisoner  is,  ia 
fact,  an  under  servant,  and  the  directors  are  upper 
servants. 

Cresswell  J. — I  don't  think  that  appeared  in 
evidence. 

Cockbum  Q.  C.  Then  I  will  take  it  either  way  ;  his 
services  are  gratuitous  or  paid. 

Cresswell  J. — He  is  not  charged  as  servant  of  the 
directors.  He  is  charged  as  the  servant  of  the  treasurer, 
and  of  Tite  and  others,  and  of  Goldsmid  and  others. 

Cockbum  Q.  G.  He  was  clearly  not  the  servant  of  the 
treasurer,  because  he  was  paid  out  of  the  funds  of  the 
company.  If  Tite  and  others,  or  Goldsmid  and  others, 
means  other  directors,  that  is  not  a  correct  description, 
because  he  was  the  servant  of  the  company.  If  it 
means  other  shareholders,  that  won't  do,  because  it 
charges  him  as  servant  to  himself.     Tertia  nulla  via. 

The  Attorney  General  for  the  Crown. 

1.  This  case  must  be  treated  as  coming  before  the 
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Court  as  a  motion  oo  the  ground  of  misdirection,  or       1850. 
as  a  bill  of  exceptions.     Therefore,  both  parties  are    ^atts's 
buund  by  the  case  as  stated,  and  the  facts  as  found  by       ^*^^* 
the  jury. 

2.  The  conviction  is  impeached  on  three  grounds. 
First  J  that  the  crime  is  embezzlement,  not  larceny, 
because  the  property  was  never  in  the  possession  of 
the  masters.  Secondly^  that  as  the  prisoner  was  a 
partner  in  the  company  he  cannot  be  criminally  liable. 
Thirdly  (which  goes  to  the  degree  of  the  offence 
rather  than  to  its  nature),  that  he  was  not  a  servant. 

First.  It  is  contended  that  under  the  circumstances 
of  the  case  the  cheque  never  was  in  the  possession  of 
the  masters.  The  circumstances  were  these.  The 
cancelled  cheque  was  returned  into  the  hands  of  the 
prisoner  in  the  course  of  business,  and  he  having  so 
received  it  for  the  use  of  the  directors,  afterwards 
destroys  it.  The  instrument  is  said  to  have  been  still 
in  transitu,  and  that  the  crime  was,  therefore,  embez- 
zlement. i2.  V.  Murray,  1  Moo.  C.  C.  276,  is 
expressly  in  point  to  show  that  it  is  larceny. 

Alderson  B. — Perhaps  there  is  this  objection  to 
the  test  which  I  suggested,  viz.,  suppose  the  bankers 
had  sent  it  in  a  letter  instead  of  in  a  pass-book — that 
the  letter  ;vould  not  have  passed  out  of  the  possession 
of  the  writer  till  actually  presented.  The  messenger 
would  have  been  the  agent  of  the  bankers.  But, 
suppose  a  servant  takes  a  letter  out  of  a  letter-box  in 
the  door  of  the  house  ? 

The  Attorney  General.  Or  put  this  case.  I  send  my 
clerk  to  a  bookseller  to  buy  me  a  hook  ;  he  brings  it 
to  my  chambers,  and  gives  it  to  my  laundress ;  she 
appropriates  it.  Is  not  that  larceny  ?  The  clerk  has 
attorned  to  his  master  and  done  his  duty.  This  is 
exactly  the  same  case  as  R.  v.  Murray,  1  Moo.  C.  C. 
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185a  276.  For  it  i&  dear  that  the  prisoner  there  received 
Wattb'8  ^®  money,  not  directly  from  his  master,  but  from 
Case.  another  clerk,  who  had  the  custody  of  it  for  the 
master,  for  the  judgment  is  founded  on  the  fact  of  the 
master  having  possession  of  the  money  by  the  hands 
of  such  other  clerk,  and  therefore  the  taking  by  the 
prisoner  was  not  embezzlement,  but  larceny.  The 
facts  found  in  the  case  get  rid  of  the  supposed  diffi- 
culty that  the  cheque  was  the  property  of  the  bankers. 
For  the  custom  was  for  the  bankers  to  return  the 
cheques  weekly  to  the  company.  In  M.  v.  Masters, 
1  Den.  C.  C.  332,  there  never  was  any  such  a  posses- 
sion by  the  master  as  to  make  the  taking  a  trespass. 

Cresswell  J. — The  distinction  between  the  two 
cases  seems  to  be  this,  that  in  R.  v.  Musters  none  of 
the  servants  had  a  duty  to  hand  the  money  to  the 
master,  but  only  to  pass  it  on  to  the  other  servants. 

The  Attorney  General.  Just  so;  and  that  distinc- 
tion identifies  R.  v.  Murray  with  the  present  case.  The 
duty  of  the  prisoner  was  to  receive  the  cheque  from 
the  messenger ;  he  does  so,  and  then  the  bailment  (if 
a  bailment  at  all)  being  determined,  be  afterwards 
(that  is,  after  getting  possession  of  it  in  the  usual  way, 
and  doing  what  it  was  his  duty  to  do  with  it)  destroys 
it.  If  a  clerk  or  servant  receives  property,  performs 
his  duty  by  it,  and  then  the  baiilment  being  deter- 
mined, destroys  it,  he  is  guilty  of  larceny.  If  my 
clerk  puts  a  book  on  the  table,  or  even  gets  it  into  the 
house,  it  is  enough. 

Cresswell  J. — ^You  are,  perhaps,  going  too  far  in 
saying  that  the  prisoner  did  what  it  was  his  duty  to 
do  with  the  cheque  in  the  first  instance. 

Wilde  C.  J. — If  he  had  sufficient  time  to  discharge 
his  duty,  it  may  be  presumed  that  he  did  so. 

The  Attorney   General.    There    were    six    days. 
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Further,  the  cheque  was  delivered  into  the  office  of      I85a 
the  company.    The  property  was  perfect  in  the  com*     watts'b 
pany,  even  by  delivery  to  the  person,  and  his  receipt       ^^'■*' 
of  it  in  the  course  of  his  duty. 

Cresbwell  J. — I  think  there  was  no  evidence 
whether  or  no  the  cheque  had  been  drawn  by  the 
company,  or  that  it  had  ever  been  the  property  of  the 
company. 

The  Attorney  General.  Except  that  it  was  on  the 
paper  of  the  Globe  Cheque  Boole. 

Alderson  B. — ^There  were  missing  pages  in  the 
cheque  book,  but  no  evidence  that  this  cheque  came 
from  the  missing  pages. 

The  A  ttomey  General.  Whether  genuine  or  no,  if 
the  bankers  gave  it  to  the  porter  for  the  Globe  Com- 
pany^  it  is  their  property. 

Alderson  B.  referred  to  Chipcfuue's  caee^  2  Greaves's 
Russell,  162,  as  an  authority  for  holding  the  prisoner 
guilty  of  larceny. 

The  Attorney  General.  Secondly.  It  is  said  that 
the  prisoner  is  not  guilty  either  of  embezzlement  or 
larceny,  because  he  was  a  shareholder  in  the  company, 
and  so  had  an  undivided  interest  in  the  property.  But 
a  man  may  steal  property  in  which  he  has  a  joint 
interest.  A  clerk  of  a  friendly  society  may  rob  the 
society.  22.  v.  Hally  1  Moe.  C.  C.  474  ;  R.  v.  Jeneon, 
Ibid.  434. 

Patteson  J. — In  R.  v.  Jenson^  it  does  not  appear 
that  the  prisoner  was  a  member  of  the  bank.  In  R. 
V.  Hall  the  prisoner  is  stated  to  have  been  a  member, 
but  no  question  arose  on  that  fact :  and  although  from 
the  report  of  the  judgment  in  R.  v.  Hall  it  would 
seem  that  R.  v.  Jenson  was  held  to  govern  that  case, 
I  do  not  see  how  the  point  raised  in  the  former  case 
could  have  arisen  in  the  latter. 
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1850.  The  Attorney  General  cited  R.  v.  Miller^  2  Moo. 

Watts'b  C,  C.  249.  What  is  there  to  prevent  the  prisoner, 
Caae.  though  having  an  interest  in  the  concerns  of  the  com- 
pany, from  being  liable  on  this  prosecution  ?  If  the 
members  of  a  company  delegate  to  certain  individuals 
the  special  right  to  the  custody  of  the  documents  of 
the  company,  any  member  wrongfully  appropriating 
such  documents  may  be  found  guilty  of  larceny, 
though  he  may  have  a  joint  interest  in  the  thing 
taken.  This  is  so  in  the  case  of  clubs  (a) ;  the  pro- 
perty is  there  laid  to  be  in  the  steward.  Then  it  is 
found  that  the  directors  have  the  charge  and  custody 
of  all  the  papers,  8cc.,  and  that  the  cheque  was  re- 
ceived by  the  prisoner  for  the  use  of  the  directors,  for 
the  terms  of  the  summing  up  have  been  adopted  by 
the  jury  in  their  verdict. 

Cresswell  J. — I  don't  think  you  can  argue  from 
the  summing  up  as  distinct  from  the  facts  found. 

The  Attorney  General.  The  Judge  said,  that  to 
find  a  verdict  of  guilty,  the  jury  must  affirm  all  three 
propositions ;  and  they  did  so. 

Thirdly^  Was  he  a  servant?  That  is  disposed  of 
by  the  finding :  he  is  found  expressly  to  be  so.  It  is 
a  mere  question  of  fact,  not  of  law. 

Wilde  C.  J. — Whom  would  he  sue  for  his  salary  ? 
Suppose  the  funds  of  the  company  fall  shorty  whence 
is  his  salary  to  come  ? 

The  Attorney  General.  The  prisoner  was  employed 
by  the  directors  and  paid  by  them  :  the  source  of  the 
salary  cannot  aflvect  the  case.  Servants  often  buy  their 
places.     Whose  servant  is  the    head   waiter  at  the 


(a)  See  R.  v.  Ashley,  1  G.  &  K.  soner  was  acquitted,  but  not  on  the 
198,  before  the  Recorder  and  Mr.  ground  of  his  being  a  member  of 
Commiseioner  Bullock,    The  pri-      the  club. 
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Charing  Crass  Hotel?     He  buys  his  place,  and  em-       1850: 
ploys  servants  under  him,  Wattb'b 

Cockhum  Q.  C,  replied.  Caw. 

Aldbrson  B.  mentioned  R.  v.  Willis^  1  Moo.  C.  C# 
375.  Cur.  adv.  mlt. 

Afterwards,  on  the  22nd  June^  1850,  Wilde  C.  J. 
read  the  following  judgment: 

We  have  considered  this  case,  and  are  all  of  opinion 
that  the  counts  in  the  indictment,  which  charge  the 
stealing  a  piece  of  paper,  the  property  of  Goldsmid 
and  others,  the  masters  of  the  prisoner,  are  supported 
by  the  evidence. 

By  the  statement  of  the  case,  it  appears  that  Gold' 
smid  and  others  are  the  directors  of  the  company,  and 
that  by  its  constitution  they  have  the  appointment  aud 
dismissal  of  the  servants  in  the  employ  of  the  society, 
that  they  fix  and  pay  their  salaries,  and  also  fix  the 
duties  they  are  to  perform.  The  prisoner  was  a 
salaried  clerk  in  the  office,  and,  therefore,  he  was 
their  servant. 

They  have  also  the  ultimate  charge  and  custody  of 
the  documents  of  the  company  :  and  by  the  course  of 
business  between  the  company  and  its  bankers,  the 
paid  cheques  were  returned  to  the  directors,  were  part 
of  the  company's  documents,  and  became  the  vouchers 
of  the  directors,  and  their  property  as  such  directors. 
The  paper  in  question  was  one  of  these.  One  of  the 
prisoner's  appointed  duties,  was  to  receive  and  keep 
for  his  employers  such  returned  cheques ;  any  such 
paper,  therefore,  in  his  custody  would  be  in  the  pos- 
session of  his  employers.  The  paper  in  question,  there- 
fore, as  soon  as  it  had  passed  from  the  hands  of  the 
messenger,  and  arrived  at  its  ultimate  destination,  the 
custody  of  the  prisoner  for  the  directors^  was  really  in 
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1850*  their  possedsion,  and  when  he  afterwards  abstracted  it 
Wattb's  ^^'  ^  fraudulent  purpose,  he  was  guilty  of  stealing  it 
(^u«.  from  them  ;  as  a  butler  who  has  the  keeping  of  his 
master's  plate  would  be  guilty  of  larceny,  if  he  should 
receive  plate  from  the  silversmith  for  his  master,  at 
his  master's  house,  and  afterwards  fraudulently  convert 
it  to  his  own  use,  before  it  had  in  any  other  way  than 
by  his  act  of  receiving  come  to  the  actual  possession 
of  the  master. 

This  case  is  disdnguishable  from  those,  in  which 
the  goods  have  only  been  in  the  course  of  passing 
towards  the  master,  as  in  R.  v.  Masters^  1  Den.  C.  C. 
882,  where  the  prisoner's  duty  was  only  to  receive  the 
money  from  one  fellow  servant,  and  pass  it  on  to 
another,  who  was  the  ultimate  accountant  to  the 
master.  Here,  the  paper  found  had  reached  its  ultimate 
destination  when  it  came  to  the  prisoner's  keeping, 
and  that  keeping,  being  for  his  masters,  made  his  pos- 
session theirs. 

In  this  view  of  the  case,  no  difficulty  arises  as  to  part 
ownership,  from  the  fact  that  the  prisoner  was  a  share- 
holder in  the  company, — as.  such  he  bad  no  property  in 
this  paper. 
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REGINA  V.  HENRY  CRADDOCK-  1850. 


At  the  General  Quarter  Sessions  of  the  Peace,  Anindict- 
holden    at   Hexham^  in   Northumberland^  on   Wed-  first  count 
nesday,  the  3rd   day   of  July,   a,  d.    1850,   ffenry  JS^^^^ii 
Oraddock  was  tried  upon  an  indictment,  of  which  the  a  promissory 

c  ii_    •        •  note  from  the 

following  IS  a  copy  :—  personof  B.; 

m  the  second 
-  •         count  with 

Northumberland  (to  wit).— The  jurors  of  our  Lady  stealing  a 
the  Queen  upon  their  oath  present,  that  Henry  Crad"  f^  Aeper- 
docij  late  of  the  parish  of  Alnwick^  in  the  county  of  ?°V^?'.L 
Northumberland^  labourer,  on  the  thirteenth  day  of  count  with 
May,  in  the  year  of  our  Lord,  one  thousand  eight  ^^f    ^ 
hundred  and   fifty,  at  the  parish   aforesaid,  in  the  J?^*  V*^*^ 
county  aforesaid,  one  promissory  note  for  the  payment  /ehmouify 
often  pounds,  and  of  the  value  often  pounds,  and  one  J^J^uitted 
piece  of  paper  of  the  value  of  one  penny  of  the  pro-  ^^  ^^  *^^ 

1  «i         i^r>i         rw  i.  «      fi"*  connte, 

perty,  goods,  and  chattels  of  Robert  Harvey^  Irom  the  and  con- 
person  of  the  said  Robert  Harvey^  the  said  sum  of  i^^^m^^ 
ten  pounds,  secured  and  payable  by  and  upon  the  said  ^J^  applica- 

,.         Ill  1  1  tion  to  arrest 

promissory  note,  being  then  and  there  due,  and  unsa-  thejudff- 

tisfied  to  the  said  Robert  Harvey,  then  and  there  2^*;*i^ct 

feloniously  did  steal,  take,  and  carry  away  against  the  theindict- 

form  of  the  statute  in  that  case  made  and  provided,  bad  on  the 
and  against  the  peace  of  our  Lady  the  Queen,  her  JJjS^i^cy. 

Crown  and  dignity.  because. 

Second  count. — And  the  jurors  aforesaid,  upon  their  of  reference 

oath  aforesaid,  do  further  present,  that  Henry  Orad-  ^^^^^^^^ 

necessarily 
import  a 
stealing  of  the  goods  by  A. ;  (2),  if  they  did,  that  count  did  not  thereby  become  intrin* 
sically  repugnant,  but  was  coneeirably  capable  of  proof;  and  after  Terdict  the  Court 
wonla  resort  to  any  possible  construction  which  would  uphold  the  indictment  against 
a  purely  technical  objection. 
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1850.  dock^  late  of  the  parish  aforesaid ,  in  the  county  afore- 
Craddock's  ^^^'  labourer,  on  the  day  and  year  aforesaid,  at  the 
Case.  parish  aforesaid,  in  the  county  aforesaid,  one  bank 
note  for  the  payment  of  ten  pounds,  and  of  the  value 
of  ten  pounds,  and  one  piece  of  paper  of  the  value  of 
one  penny  of  the  property,  goods,  and  chattels,  of 
Robert  Harvey,  from  the  person  of  the  said  Robert 
Harvey,  the  said  sum  of  ten  pounds,  secured  and  pay- 
able by  and  upon  the  said  bank  note,  being  then  and 
there  due  and  unsatisfied  to  the  said  Robert  Harvey, 
then  and  there  feloniously  did  steal,  take,  and  carry 
away  against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  Crown  and  dignity. 

Third  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  Henry  Crad- 
dock,  late  of  the  parish  aforesaid,  in  the  county  afore- 
said, on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  the  goods  and 
chattels  aforesaid,  so  as  aforesaid  feloniously  stolen, 
taken,  and  carried  away  feloniously  did  receive,  and 
have  then  and  there  well  knowing  the  said  goods  and 
chattels  last  aforesaid  to  have  been  feloniously  stolen, 
taken,  and  carried  away  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity. 

The  jury  found  the  prisoner  not  guilty  upon  the 
first  and  second  counts,  but  guilty  of  receiving  under 
the  third  count 

Upon  this  the  counsel  for  the  prisoner  moved  in 
arrest  of  judgment,  because  the  jury  had  acquitted 
the  prisoner  of  the  stealing,  and  in  the  said  last  count 
it  is  stated  that  the  prisoner  did  receive  the  same  goods 
and  chattels  ^^  so  as  aforesaid  feloniously  stolen,'* 
whereas  the  jury  having  found  that  he  had  not  stolen 
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the  same,  they  could  not,  under  the  third  count,  as  it       1850. 
is  worded,  find  him  guilty  of  receiving  the  goods  so  d^DDocK's 
alleged  to  be  stolen  by  him.  Case. 

The  counsel  for  the  prosecution  contended  that  the 
words  ^^  90  as  aforesaid^^'  in  the  count  for  receiving 
might  be  struck  out  as  surplusage,  which  the  Court 
refused  to  do. 

The  Court  postponed  judgment,  and  the  prisoner 
was  committed  to  the  common  gaol  of  the  county 
until  the  decision  of  the  Judges  was  given  upon  the 
case,  unless  he  should  find  bail,  himself  in  40/.,  and 
two  sureties  in  20/.,  each,  before  the  rising  of  the 
Court,  or  at  any  adjournment  thereof* 

The  question  for  the  opinion  of  this  Court  was — 

Whether  the  prisoner  was  properly  found  guilty  under 
the  count  for  receiving  as  set  forth  in  the  indictment? 

On  Friday  J  22nd  November  ^  a.d.   1850,  this  case^ 
was  argued  before  Pollock  C.  B.,  Wiohtman    J., 
V.  WiLUAMS  J.,  Talfourd  J.,  and  Martin  B. 

Otter  for  the  prisoner. 

*'So  as  aforesaid"  is  descriptive,  and  means 
"  stolen  by  ff.  Craddock  aforesaid.''  R.  v.  Woolford 
and  Another,  1  M.  &  R.  384. 

WiGHTMAN  J. — Are  those  words  necessarily  descrip- 
tive of  all  the  incidents  of  the  stealing  stated  in  the 
other  counts,  because  if  they  are  capable  of  being  con- 
strued so  as  to  avoid  a  repugnancy,  the  Court  will  give 
them  a  construction  which  will  support  the  indictment 
rather  than  one  which  will  vitiate  it.  The  words  do 
not  seem  to  me  necessarily  to  have  the  meaning  which 
you  suggest. 

Otter.  Words  that  are  matter  of  description  must 
be  strictly  construed,  even  though  leading  to  a  repug- 
nancy which  would  be  fatal  to  the  indictment. 

V.  Williams  J.— In  H.  v.  Woolford,  1  M.  &  R.  384, 

VOL.  H.  D 


84  CROWN  CASES  RESERVED. 

1 850.       there  was  no  repugnancy ;  and  here  the  fact  of  such 
Craddock'8  ^  construction  leading  to  a  repugnancy  might  dispose 
Case.       the  Court  to  hold   the  words  not  to  be   matter  of 
description. 

Pollock  C.  B. — The  several  counts  are  wholly 
independent  of  each  other.  The  fact  of  the  prisoner 
having  been  acquitted  on  the  two  first  counts  has  no 
bearing  whatever  on  the  charge  contained  in  the 
thirds  and  it  cannot  be  used  as  evidence  on  that  count 
either  for  or  against  him^  Tliat  count  stands  or  falls  on 
its  own  merits.  If  it  must  be  taken  to  mean  the  goods 
so  stolen  by  Henry  Craddock^  still  if  in  rerum  fuUurd  a 
man  can  possibly  be  a  receiver  of  goods  stolen  by 
himself,  which  he  clearly  may  be,  then  there  is  no 
objection  to  this  indictment  on  its  face.  Your  objec- 
tion being  solely  technical  may  be  met  by  an  answer 
equally  technical.  Assuming  the  count  to  allege  the 
goods  to  have  been  stolen  by  the  said  Henry  Craddock^ 
then  after  verdict  we  must  assume  that  such  allegation 
was  proved.  It  is  quite  immaterial  that  there  may 
seem  to  be  a  contradiction  on  the  face  of  the  record 
owing  to  the  acquittal  on  the  other  two  counts.  There 
is  not  necessarily  a  contradiction.  The  only  question 
here  is»  ought  the  judgment  to  be  arrested? 

Martin  B. — Suppose  an  indictment  to  contain  two 
counts  precisely  identical ;  and  an  acquittal  on  one, 
and  a  conviction  on  the  other :  could  the  judgment  be 
arrested  ?  JR.  v.  Woolfordy  1  M.  &  R.  384,  was  a  case 
of  variance. 

V.  Williams  J. — Why  does  not  the  third  count 
mean  '^  I  said  in  the  two  first  counts  that  the  goods 
were  stolen  ;  and  I  say  so  again  ? '' 

WiGHTMAN  J. — I  see  no  necessity  for  construing 
the  third  count  so  as  to  create  a  repugnancy ;  after 
verdict  the  words  must  be  construed  ut  res  magis  vaUat 
gucLtn  pereat. 
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UddelU  for  the  Crown,  was  not  called  upon.  18.50. 

Pollock  C.  B. — ^The  Court  are  all  of  opinion  that  cbapdook's 
the  conviction  is  right  If  we  hold  that  the  words  ^we. 
must  be  construed  as  you  suggest,  then  after  verdict 
it  must  be  taken  that  such  a  stealing  was  proved  ;  if  on 
the  other  hand,  as  some  of  the  Court  think,  the  words 
need  not  be  construed  so  as  to  create  such  seeming 
repugnancy,  the  objection  is  wholly  groundless  (a). 

(«)  On  the  conftroctioii  of  words  4  Ezeh.  Rep.  195 ;  Fletcher  v.  Po#- 

of  nferenee,  see  R.  v.  WaUre,  $4m,  3  B.  &  C.  193;  fVilU  T.  Svh 

1  Den.  C.  C.  356 ;  R.  v.  Morfm,  therUmd,  4  Exeh.  Rep.  311. 
9  C.  &  P.  817;  Net9  T.  Bertrttm^ 


THE  QUEEN  v.  GEORGE    DADSON.  1850. 


George  Dadsan  was  indicted  at  the  Kent  Summer  a.,  a  eonsu- 
assizes,  a.d.  1850,  for  shooting  at  WUliam  Waters,  with  ^^iT^ 
intent  to  do  him  grievous  bodily  harm.  copee,  seeing 

It  appeared  that  he,  being  a  constable,  was  employed  ftmywry- 
to  guard  a  copse  from  which  wood  had  been  stolen,  iJJ^^J^r^. 
and  for  this  purpose  carried  a  loaded  gun.  from,  caiu  to 

From  this  copse  he  saw  the.  prosecutor  come  out,  andonJBL'f' 
carrying  wood  which  he  was  stealing,  and  called  to  "'^"^^ 

him  to  stop.  and  wonnds 

The  prosecutor  ran  away,  and  the  prisoner  having  ^^^  f^ 
no  other  means  of  bringing  him  to  justice,  fired,  and  q«cn^y«>n- 

TicteQ  sum- 

wounded  him  in  the  leg.  manly  of  the 

like  offence ; 

and  by  Btat. 
7  &  8  Geo.  4,  c.  29,  8.  39,  such  stealing  after  two  summary  convictions  is  a  felony. 
The  hct  of  these  convictiDns,  as  well  as  of  their  legal  incidents,  was  wholly  unknown 
to  A. 

HMt  that  A,  was  righUy  convicted  of  wounding  with  intent  to  do  grievou%  bodily 
harm. 

D   2 


Case. 
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1850.  These  were  the  circumstances  under  which  the  pri- 

Dadson's  soner  acted.  It  was  alleged  in  addition  that  Waters 
was  actually  committing  a  felony » he  having  been  before 
convicted  repeatedly  of  stealing  wood  ;  but  these  con- 
victions were  unknown  to  the  prisoner,  nor  was  there 
any  reason  for  supposing  that  he  knew  the  difference 
between  the  rules  of  law  relating  to  felony  and  those 
relating  to  less  offences. 

Erle  J.  told  the  jury  that  shooting  with  intent 
to  wound  amounted  to  the  felony  charged,  unless  from 
other  facts  there  was  a  justification.  And  that  neither 
the  belief  of  the  prisoner  that  it  was  his  duty  to  fire, 
if  he  could  not  otherwise  apprehend  the  prosecutor, 
nor  the  alleged  felony,  it  being  unknown  to  him,  con- 
stituted such  justification. 

Upon  this  the  prisoner  was  convicted  of  felony,  and 
let  out  on  his  recognizance  to  come  up  for  judgment, 
if  required. 

The  question  fur  this  Court  was,  whether  this  con- 
viction was  right? 

On  November  26th,  a.d.  1850,  this  case  was  con- 
sidered by  WiGHTMAN  J.,  TaLFOURD  J.,  V.  WlLLIAHB 

J.,  Martin  B.,  and  Pollock  C.  B.,  who  gave  the 
following  judgment: — ^We  all  think  the  conviction 
right.  The  prisoner  was  not  justified  in  firing  at 
Waters^  because  the  feet  that  IfVaters  was  committing 
a  felony  was  not  known  to  the  prisoner  at  the  time. 
He  was  therefore  liable  to  be  convicted,  though  the 
amount  of  punishment  might  deserve  great  consi- 
deration. 
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T:HE  queen  v.  JOHN  WILEY.  i850. 


At  the  General  Quarter  sessions  for  the  county  of  ^.  ^nd  B., 
NorihvmberUmd.  holden  at  Newcastk-upon-  Tyne,  on  ^^^  thieves. 
the  26th  day  of  February,  a.  d.  1850,  Bryan  Strang-  come  at  mid- 
hafiy  George  Williamson,  and  John  Wiley^  were  jointly  a  housTbc- 
indicted  under  stat.  7  &  8  Geo.  4,  c.  29,  s.  54,  for  i^°«i°Mo 

•    •         /»         1  1  It-      C/«  father, 

stealing  and  receiving  five  hens  and  two  cocks,  the  underthefoi- 
property  of  Thomas  Davidson.     It  was  proved  that,  cimstenccs. 
on  the  mornine  of  the  28th  day  of  January,  in  the      -^-  famed 

^  ''  ___ . ,     a  sack  con- 

same  year,  about  half-past  four,  Straughan  and  Wil-  udmng  the 
liamsan  were  seen  to  go  into  the  house  of  John  Wiley's  B!*ac^im)a-' 
father  with  a  loaded  sack  that  was  carried  by  Straug-  niedhim;  c. 

**  preceded 

han.  John  Wiley  lived  with  his  father  in  the  said  them,  carry- 
house,  and  was  a  higgler,  attending  markets  with  a  3,i:«^J 
horse  and  cart.     Straughan  eiud  (^iZ/tant^on  remained  three  go  into 

.  ,  an  adjoining 

in  the  house  about  ten  minutes,  and  then  were  seen  to  stable  be- 
come out  of  the  back  door,  preceded  by  John  Wiley,  an<fth«i*8hm 
with  a  caudle,  Straughan  again  carrying  the  sack  on  ^e  door, 
his  shoulders,  and  to  go  into  a  stable  belonging  to  the  enter  the 
same  house,  situated  in  an  enclosed  yard  at  the  back  g^dUiesack 
of  the  house,  the  house  and  stable  being  on  the  same  ^p^s  on  the 
premises.     The  stable  door  was  shut  by  one  of  them,  the  mouth, 
aud  on  the  policemen  going  in  they  found  the  sack  ^^^^nd"^ 
on  the  floor  tied  at  the  mouth,  and  the  three  men  ing  round  it 

as  11  thev 

Standing  round  it  as  if  they  were  bargaining,  but  no  were  bargain- 
words   were   heard.      The   sack    had   a  hole   in    it,  '^^cukr°^ 

words  were 

••  ,j  ,       •  i_    »  heard. 

HMy  by  eight  Judges  to  four,  that  on  this  evidence  C.  could  not  be  convicted  of 
receiving  stolen  goods ;  inasmuch  as  although  there  was  evidence  of  a  criminal  intent 
to  receive,  and  of  a  knowledge  that  the  goods  were  stolen,  vet  the  exclusive  possession 
of  them  still  remained  in  the  thieves,  and  therefore  C.  had  no  possession,  either  actual 
or  constructive. 
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1850.  through  which  poultry  feathers  were  protruding.  The 
Yfji^^y>^  bag,  when  opened,  was  found  to  contain  six  hens,  two 
Case.  cocks,  and  nine  live  ducks.  There  were  none  of  the 
inhabitants  up  in  the  house  but  John  Wiletfj  and  on 
being  charged  with  receiving  the  poultry,  knowing  it 
to  be  stolen,  ^'  he  said  that  he  did  not  think  he  would 
have  bought  the  hens/' 

The  jury  found  Straughan  and  Williamion  guilty  of 
stealing  the  poultry  laid  in  the  indictment,  and  John 
Wiley  guilty  of  receiving  the  same,  knowing  it  to  be 
stolen. 

The  Court  told  the  jury  that  the  taking  of  Strang- 
han  and  WilliafMon  with  the  stolen  goods  as  above  by 
Wiley  into  the  stable,  over  which  he  had  control,  for 
i  the  purpose  of  negotiating  about  the  buying  of  them, 
he  well  knowing  the  goods  to  have  been  stolen,  was  a 
receiving  of  the  goods  by  him  within  the  meaning  of 
the  statute. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  conviction  of  Wiley  was  proper. 

The  three  prisoners  were  again  jointly  indicted  for 
stealing  and  receiving  the  nine  ducks  which  were 
found  in  the  sack  mentioned  in  the  last  case,  and  upon 
the  same  evidence  and  the  same  direction  by  the 
Court.  The  jury  again  found  Straughan  and  WiU 
liamson  guilty  of  stealing,  and  John  Wiley  guilty  of 
receiving  the  nine  ducks,  knowing  them  to  have  been 
stolen.  The  question  for  the  opinion  of  this  Court  was, 
whether  this  second  conviction  was  proper  ? 

This  case  was  argued  on  27th  Aprils  a.  d.,  1850, 
before  Lord  Campbell  C.  J.,  Parke  B:,  Alderson  B., 
Cresswell  J.,  and  Erle  J. 

Otter  for  the  prisoners.  The  first  statute  on  the 
subject  of  receiving  is  3  Wm.  &  Maryy  c.  9,  s.  4,  and 
that  and  all  the  subsequent  statutes  up  to  stat.  22  Oeo.  3, 
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c  58»  make  it  felony  to  receive  or  buy.    Stat.  7  &  8       18501 
Crto.  4,  c.  29,  8.  64,  makes  it  a  feloay  to  receive  only ;    ^„^,y»g 
it  is,  therefore,  no  longer  a  felony  to  bay  unless  there       ^^^^ 
is  ako  a  receiving.     R.  v.  HUl^  1  Den.  C.  C.  453, 
shows  that  there  must  be  either  an  actual  or  a  po- 
tential receiving.     Here  there  was  neither. 

Parke  B — You  say  that  there  must  be  a  parting 
with  the  possession  by  the  thief? 

Otter.  Yes ;  a  joint  receiving  with  the  thief  will 
not  do ;  though  a  joist  receiving  with  any  one  else 
will.  The  possession  of  the  thief  is  inconsistent  with 
that  of  the  receiver.  The  question  here  is — can  a 
person  who  takes  a  thief  with  stolen  goods  into  a 
secret  place  for  the  purpose  of  negotiating  about  the 
purchase  of  them,  knowing  them  to  have  been  stolen, 
be  thereby  a  receiver  within  the  statute  ?  Farina  v. 
H&me,  16  M.  &  W.  119,  shews,  that  to  constitute  an 
actual  receipt  of  goods  there  must  be  a  parting  with 
the  possession  of  them  by  the  holder,  and  a  delivery  of 
them  to  the  receiver. 

Parke  B. — ^You  say  that  he  was  intending  to  re- 
ceive, bat  had  not  actually  received  them  ? 

Lord  Campbell  C.  J.— Suppose  he  had  said  to  the 
thieves,  "  let  me  take  them  into  my  hand,  and  see  if 
they  are  &t,*'  and  that  the  thieves  had  consented, 
bat  had  said  **  mind  you  let  us  have  them  back  again.'' 
Would  that  be  a  receiving  ? 

Otter.  Yes ;  because  they  would  have  parted  with 
the  corporal  possession  of  them.  Potential  possession 
must  mean  the  having  some  control  over  the  goods  (m 
the  person  in  whose  actual  possession  they  were. 

lAddeU  for  the  Crown. 

1.  Is  there  any  question  for  this  Court  to  decide  ? 

There  is  same  evidence  of  receiving  at  all  events ; 
for  he  had  them  in  the  house ;  and  there  is  some  evi- 
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1850.       dence  that  he  had  actually  bought  the  cocks  and  the 
yfjj^^^f^    ducks,  though  not  the  hens. 
Case.  2.  What  is  meant  by  potential  possession  ? 

Parke  B. — Could  the  receiver  have  brought  trover 
against  the  policeman  if  he  had  taken  the  goods  wrong- 
.    fully? 

LtddelL  The  prisoner  assisted  in  carrying  the 
fowls :  he  h'ghted  the  thieves  to  the  stable.  Had  he 
held  the  candle  while  the  larceny  was  going  on  he 
would  have  been  a  principal  in  the  larceny.  Had  he 
done  so  while  a  third  party  received  them  he  would 
have  been  a  principal  receiver.  He  did  more  than 
evince  an  intent  to  receive.  He  in  part  received.  His 
acts  were,  at  all  events,  an  inchoate  receiving;  there- 
fore there  was  a  receiving,  though  unsuccessful,  be- 
cause interrupted.  No  one  was  in  the  actual  corporal 
possession  of  the  goods.  They  were  lying  on  the 
ground  before  them.  The  law  of  vendor  and  vendee 
is  not  applicable. 

Otter  replied.  Cur.  ado.  tnUt. 

On  Wednesday  f  26th  November ,  ad.  1850,  this  case 
was  re-argued  in  the  Court  of  Exchequer,  before  the 
twelve  following  Judges. — Lord  Campbell  C.  J.,  Parke 
B.,  Patteson  J.,  Aldbrson  B.,  Maule  J.,  Coleridge 
J.,  Cresswell  J.,  Erle  J.,  Platt  B.,  V.  Williams  J., 
Talfourd  J.,  and  Martin  B.  (a). 

Otter  for  the  prisoner. 

The  prisoner  might  have  been  an  accessory  after  the 
fact ;  but  he  was  not  a  receiver.     1  Hale,  P.  C.  618; 

Parke  B. — I  question  very  much  whether  he  could 
have  been  indicted  at  common  law  as  an  accessory 

(a)  The  Judges  had   reeolved  the  case  should  be  brought  before 

that  whenever  the  Court  of  Crimi-  the    consideration   of  the   whole 

nal  Appeal,  created  by  stat  11  &  Bench. 
12  Vict,  c.  78,  were  not  unanimous. 
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after  the  fact,  onless  what  he  did  was  with  a  view  of       1850. 
aiding  the  felon  or  furthering  his  escape.  ^Wiley^ 

Otter.  The  question  is  as  to  the  meaning  of  the  ^•■®- 
word  recewing.  The  statutes  taken  together  show  that 
it  is  no  longer  an  offence  merely  to  huy ;  therefore 
the  mere  fact  of  admitting  the  goods  with  a  view  to 
buying  them  is  not  a  receiving.  The  property  remains 
in  the  prosecutor:  the  thief  gets  the  Mtual  possession^ 
and  nothing  more.  The  word  receive  is  to  be  con- 
strued witb  a  reference  to  the  rights  of  all  the  parties 
who  had  anything  to  do  with  the  goods.  The  thief 
having  no  legal  property  in  the  goods  can  only  pass 
the  actual  possession ;  and  if  he  passes  that,  he  has  no 
possession  left  in  him,  and  therefore  has  not  even  con- 
structive possession,  and  so  he  cannot  be  taken  to  be 
holding  the  goods  as  agent  for  the  prisoner.  There- 
fore the  prisoner  cannot  be  held  to  have  had  construc- 
tive possession.  It  is  doubtful  whether  mere  naked 
possession  will  entitle  a  party  to  maintain  trover  even 
against  a  wrong  doer,  (per  Parke  B.,  Fyson  v.  Cham- 
berSf  9  M.  &  W.  467) :  here  the  prisoner  had  not  even 
such  possession  ;  and  therefore  if  the  right  to  bring 
trover  be  a  test  of  receiving,  it  is  clear  that  he  is  not 
a  receiver.  There  must  be  a  willing  piirting  with  the 
possession  by  the  thief,  and  a  willing  taking  on  the 
part  of  the  receiver. 

Lord  Campbell  C.  J. — Can  there  not  be  a  joint 
possession  between  a  receiver  and  a  thief? 

Otter.  Receiving  means  something  more  thati 
having  possession.  R.  v.  Wade,  1  C.  &  K.  739 ;  M. 
V.  HUl,  1  Den.  C.  C.  453. 

Lord  Campbell  C.  J. — The  latter  case  shews  that 
actual  or  potential  possession  is  enough.  There  may 
be  possession  without  corporal  touch. 

M  aule  J. — What  is  potential  possession  ? 


42  CROWN  CASES  RESERVED. 

1850.  Otter.    There  must  be  a  disposing  power  over  the 

WiLEY'8     g^^ds- 
Case.  Lord  Campbbll  C.  J.— Suppose  the  thief  and  the 

receiver  to  have  at  the  same  time  the  joint  manual 

possession,  will  not  that  do  ? 

Ald£B8on  B. — Suppose  there  was  a  large  bale,  and 
^•,a  thief»  had  hold  of  one  end  of  it;  and  JB.,  a  receiver, 
had  hold  of  the  other  end,  there  would  be  actual  pos- 
session in  both ;  here  the  question  is  only  as  to  the 
actual  possession ;  that  may  be  in  two  persons.  i2.  ▼• 
Parr,  2  M.  &  R.  346. 

We  have  to  decide  whether  the  direction  to  the  jury 
is  right.  It  is  consistent  with  that  direction  that  the 
thieves  alone  had  actual  possession  at  the  time  of  gmng 
into  the  stable.  For  all  the  circumstances  set  out  in  the 
case  are  not  to  be  taken  as  incorporated  into  the  direc- 
tion by  the  words  ^'  as  above." 

lAddeU  for  the  Crown. 

The  direction  to  the  jury  must  be  taken  to  incorpo- 
rate all  the  circumstances  set  out  in  the  case.  On  the 
other  side  the  fallacy  has  been  to  confound  constructive 
with  joint  actual  possession.  Here  the  prisoner  had 
the  latter  with  the  thieves. 

A  man  may  be  a  receiver  under  the  statute  who 
would  not  be  an  accessory  at  common  law,  e.g.  A.ja 
thief,  gets  B.  to  take  stolen  goods  ;  B.  knows  that  they 
are  stolen,  but  thinks  that  A.  is  not  the  thief;  he  would 
be  a  receiver,  though  not  an  accessory,  for  he  would 
not  have  the  intent  of  aiding  the  thief.  See  definition 
of  "  receiving  "  in  2  East,  P.  C.  765 ;  E.  v.  Davis, 
6  C.  &  P.  178,  per  Gurney  B. ;  B^  v.  Richardson, 
6  C.  &  P.  336,  per  Taunton  J. 

The  right  to  bring  trespass  or  trover  is  inapplicable 
as  a  test,  for  the  question  here  is,  had  the  prisoner  had 
possession  or  no ;  not  what  civil  rights  had  he,  sup- 
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posing  him  to  have  posBeflsion.     Nor  is  there  any      1850. 
question  as  to  constructive  possession,  nor  as  to  the    ^u^^tg 
right  of  property.    At  common  law,  receiving  a  felon       Ca««* 
would  mean  knowingly  harbouring  with  a  view  to  aid. 
Substitute  the  word  goods,  and  the  meaning  will  be 
the  same,  and  so  mvke  a  pian  a  receiver  under  the 
statute*     The  object  of  all  the  statutes  relating  to 
receiverBwas  to  extend  the  8ubject«>matter  of  the  re- 
ceipt, so  as  to  include  the  goods  stolen,  as  well  as  the 
receiver,  thereby  enlai^ng  the  definition  of  an  acces- 
sory after  the  fact.    In  this  case,  the  possession  must 
be  considered  to  be  in  all  three  prisoners.    They  are 
all  treating  it  as  a  chattel  in  their  possession  and 
power ;  they  were  only  undecided  as  to  the  mode  of 
partition. 

LordCAMPBBLL  C.J. — If  a  man  receives  stolen  goods 
for  any  purpose  mah  amnion  knowing  them  to  be  stolen, 
is  he  not  a  receiver  ?  Supposing  the  prisoner  to  have 
carried  the  sack,  then  he  would  have  been  a  receiver ; 
supposing  him  to  have  carried  the  candle,  in  order  to 
aid  one  of  the  thieves  in  carrying  the  sack,  where  is 
the  legal  difference  ?  The  act  is  a  joint  act.  It  is 
di£5cult  to  see  why  the  prisoner  had  not  joint  pos- 
session of  the  sack  as  much  as  the  other  thief,  who  is 
not  said  to  have  had  the  manual  possession.  As  to 
the  word  potential,  I  think  that  must  be  put  out  of 
consideration.     I  do  not  understand  its  legal  meaning. 

laddelL  R.  v.  Rogers,  2  Moo.  C.  C.  85 ;  R.  v. 
Gerrish^  2  M.  &  R.  219,  shew  that  there  may  be  a 
personal  possession  in  A.  without  a  manual  possession 
by  him. 

Maule  J. — To  make  those  cases  applicable  the 
money  should  have  been  stolen. 

Otter  replied. 

The  Judges  retired  to  consider  their  judgment,  and 
on  their  return,  there  being  a  difference  of  opinion, 
gave  judgment  seriatim* 
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1850.  Martin  B. — I  think  the  conviction  wrong.     The 

^j^^y's  qu^tion  turns  on  the  meaning  of  the  word  *'  receiv- 
Case.  iug,"  in  Stat.  7  &  8  Geo.  4,  c.  29,  s.  64.  The  true 
rule  for  the  construction  of  statutes  is  stated  by 
Parke  B.,  in  Becke  v.  Smith,  2  M.  &  W.  195.  ''  It 
is  a  very  useful  rule  in  the  construction  of  a  statute  to 
adhere  to  the  ordinary  meaning  of  the  words  used, 
and  to  the  grammatical  construction,  unless  that  is  at 
variance  with  the  intention  of  the  Legislature  to  be  col- 
lected from  the  statute  itself,  or  leads  to  any  manifest 
absurdity  or  repugnance,  in Iwhich  case  the  {language 
mav  be  varied  or  modified  so  as  to  avoid  such  inconve- 
nience,  but  no  further."  Upon  the  facts  which  are 
stated  in  this  case  I  think  the  prisoner  cannot  be  taken 
to  have  received  the  goods.  The  direction  of  the  Judge 
can  only  be  taken  to  refer  to  so  much  of  the  circumstances 
stated  as  relates  to  the  taking  into  the  stable,  and  the 
subsequent  facts.  And  upon  those  facts  it  seems  to 
me  that  Straughan  and  Williamson  had  possession  of 
the  goods  as  vendors,  and  therefore  adversely  to  Wilet/, 
and  never  intended  to  part  with  the  goods]  until  the 
bargain  was  concluded. 

Talpourd  J, — I  think  the  conviction  wrong.  The 
possession  of  the  thieves  seems  to  exclude  the  notion 
of  possession  by  the  prisoner.  I  think  the  case  only 
incorporates  so  much  of  the  transaction  as  relates  to 
the  taking  into  the  stable,  and  what  occurred  there. 

V.  Williams  J. — I  think  the  conviction  right.  I 
think  the  case  made  out  against  the  prisoner,  if  he  is 
proved  to  have  had  possession  of  the  goods  malo  animo 
knowing  them  to  be  stolen.  Here  the  knowledge  and 
the  animiis  are  clear.  The  only  question  is  as  to  the 
possession.  I  think  it  was  only  necessary  for  one  of 
the  party  to  have  possession  of  the  goods ;  the  prisoner 
was  proved  to  have  had  a  common  purpose  with  the 
thieves,  although  he  had  not  the  manual  possession. 
They  were  all  agents  for  each  other,  and  the  posses- 


Case. 
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$ion  of  the  thieves  was,  therefore,  in  law,  the  possession       1850. 
of  the  prisoner.  Wiley's 

Piatt  B. — I  think  the  conviction  wrong.  It  seems 
to  me  that  the  goods  must  have  been  in  such  a  condi-* 
tion  as  to  be  under  the  dominion  of  the  prisoner,  and 
exclusive  of  that  of  the  thief.  If  they  all  are  to  be 
deemed  in  joint  possession  of  them,  the  possession  of 
the  thieves  would  be  different  in  kind  from  that  of  the 
receiver;  for,  in  him  it  would  be  treated  as  a  receiving, 
and  in  them  as  an  asportation.  I  think  that  the 
thieves  here  retained  the  control  and  possession,  and 
never  intended  to  part  with  it  until  after  their  bargain 
was  concluded. 

Erle  J.  —  I  think  the  conviction  right  on  two 
grounds.  Firsts  The  prisoner  co  operated  with  the 
thieves  in  removing  the  goods  into  the  stable  mah 
aimmOt  with  the  intent  of  bargaining  there  more 
securely.  If  he  had  actually  carried  them,  there  would 
then  have  been  joint  possession ;  what  he  actually  did 
was  legally  equivalent  to  carrying  them  himself.  If 
A.  steals  goods,  and  B.  afterwards  assists  him  in  car* 
rying  them,  B.  is  not  punishable  as  a  thief;  but  if  he  be 
not  punishable  as  a  receiver  either,  there  would  be  a 
failure  of  justice,  arising  out  of  the  principles  of  con- 
structive law.  Secondly,  I  attach  a  wider  meaning  than 
some  of  my  brethren  to  the  word  receive.  The  rules 
of  the  criminal  and  the  civil  law  are  in  many  respects 
different,  and  have  little  or  no  bearing  on  each  other. 
The  state  of  the  common  law  with  regard  to  receiv- 
ing seems  to  show  that  the  word  must  here  be  con- 
strued in  a  different  sense  to  what  it  might  bear  in  a 
case  of  vendor  and  purchaser.  The  common  law  failed  - 
to  provide  for  the  evil  which  the  statutes  were  passed 
with  the  express  view  of  meeting.  They  should, 
therefore,  be  construed  with  analogy  to  the  word  bar- 
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I850L  bouring  at  common  law  in  the  case  of  the  thief- 
WiLBY*8  Here  the  prisoner  must  be  taken  to  be  the  owner  of 
Cwe.  the  stable,  and  he  authorizes  the  thieves  to  deposit 
the  property  there.  It  makes  no  diflerence  as  far  as 
his  act  is  concerned  that  the  thieves  remain  there  with  ' 
the  property.  The  earlier  statutes  did  not  contem- 
plate a  bargain  as  being  essential  to  a  receiving. 
Stat  29  Geo.  2,  c.  30,  s.  1,  makes  the  crime  consist 
in  buying  or  receiving  by  suffering  any  door,  window, 
or  shutter  to  be  left  open,  or  unfastened  between  sun- 
setting  or  sun-rising  for  that  purpose,  or  in  buying  or 
receiving  the  [goods],  or  any  of  them  at  any  time  iu 
any  clandestine  manner  from  any  person  or  persons 
whatsoever,  &c."  Compare  stat.  21  Geo.  3,  c.  69. 
So  that  evidently  the  Legislature  then  contemplated 
the  case  of  there  being  no  contract  or  bargain,  or 
any  direct  communication  between  the  thief  and 
the  receiver,  but  a  mere  deposit  by  the  thief  in 
some  place  belonging  to  the  latter  with  his  consent. 
In  2  East,  P.  C.  765,  it  is  said,  ^'  In  order  to  consti- 
tute a  receiver,  generally  so  called,  it  is  not  necessary 
that  the  goods  should  be  actually  purchased  by  him ; 
neither  does  it  seem  necessary  that  the  receiver  should 
have  any  interest  whatever  in  the  goods :  it  is  suffi- 
cient if  they  be,  in  fact,  received  into  his  possession 
mala  anmo ;  as  to  favour  the  thief,  or  without  lawful 
authority,  express  or  to  be  implied  from  circumstan- 
ces." It  has  also  been  twice  laid  down  that  there 
may  be  a  receiving  without  any  profit  to  be  derived 
thereby  to  the  receiver.  JR.  v.  Z>avu,  6  C.  &  P.  178, 
per  GuRKBY  B.  R.  v.  Richardson^  6  C.  &  P.  336,  per 
.  Taunton  J.,  S.  C.  2  Russell  on  Crimes,  247.  In  my 
opinion  the  case  submitted  to  this  Court  embodies  all 
the  circumstance  there  set  forth. 

Cresswell  J. — I  agree  with  V.  Williams  J.,  and 
Erle  J.,  in  thinking  this  conviction  right.   The  direc- 
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tion  of  the  Bench  is  the  only  thiog  to  be  considered.  I  1850. 
think  that  direction  must  be  taken  to  incorporate  all  wilby's" 
the  circumstances  set  forth  in  the  case.  And,  although  Case. 
I  am  inclined  to  agree  with  the  observations  of  my 
brother  Erle  with  respect  to  the  meaning  of  the  word 
^*  receiving/'  I  ground  my  opinion  on  the  fact,  that 
the  prisoner  was  clearly  co-operating  with  the  thieves. 
If  the  goods  had  been  removed  by  the  thieves  from 
one  part  of  the  owner's  premises  to  another  part  of 
those  premises  and  there  left,  and  the  prisoner  had 
taken  them  from  the  latter  place  jointly  with  the 
thief,  he  would  have  been  jointly  liable  as  a  thief.  If 
then  he  assisted  the  thieves  in  taking  them  elsewhere, 
that  was  a  joint  taking  by  him,  and  as  he  did  it  malo 
ammo^  he  was  criminally  co-operating  with  them,  and, 
therefore,  guilty  of  receiving. 

Maulb  J. — I  think  the  conviction  wrong. 

CoLERiDQB  J. — I  think  the  coovictipn  wrong,  be- 
cause  we  must  decide  whether  it  be  so  or  not  upon  the 
direction  ;  and  the  direction  did  not  make  it  the  doty 
of  the  jury  to  consider  circumstances  sufficient  to 
establish  the  guilt  of  the  prisoner,  if  all  were  found 
against  him,  and  to  these  we  have  no  right  to  add  any- 
thing. 

If  the  direction  be  construed  strictly,  it  would 
limit  us  to  consider  only  the  effect  of  the  facts  of  lead- 
ing the  two  thieves  with  the  stolen  goods  from  the 
house  to  the  stable,  and  into  it,  with  the  knowledge 
that  the  goods  had  been  stolen,  and  the  guilty  pur- 
pose of  buying  them.  But  it  is  better  for  the  sake 
of  the  argument,  and,  perhaps,  more  correct  to  con- 
sider it  as  including  also  all  the  circumstances  under 
which  the  fowls  were  brought  to  the  house  and  taken 
from  it  to  the  stable,  but  all  beyond  that  is  excluded. 
Among  these  circumstances  are  not  included  any  pre- 
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1850.       vious  invitation  or  consent;  not  even  any  consent  is 

Wiley'8     stated. 
^^®-  So  considering  the  facts,  the  prisoner  was  guilty 

of  being  in  the  house  with  the  thieves,  having  the 
goods  in  their  possession,  and  helping  them  with  the 
goods  still  in  their  possession  to  a  place  under  his  con- 
trol, with  the  knowledge  that  they  were  stolen,  and 
the  guilty  purpose  of  buying  them,  and  so  himself 
acquiring  a  possession  distinct  from  that  of  the  thieves, 
on  a  contingency  which  never  happened. 

Until  that  should  happen  he  never  intended  to  have 
a  possession,  nor  is  it  found,  in  fact,  that  he  had,  nor 
did  the  thieves  intend  to  admit  him  to  any  such  pos- 
session, actual  or  constructive.  No  case  of  joint  pos- 
session with  them  intermediately  arises;  it  did  not 
exist  in  fact ;  it  is  excluded  by  the  common  intention. 
Now,  I  conceive  that  receiving  imports  possession, 
actual  or  constructive,  and,  therefore,  that  the  verdict 
WHS  wrong.  I  think  it  right  to  add  my  concurrence 
in  what  has  fallen  from  my  Brother  Martin  on  the 
great  importance  of  proceeding  in  all  questions  on  the 
Criminal  Law  on  broad  grounds  intelligible  to  the 
common  sense  of  ordinary  people  (a). 

Patteson  J. — I  think  the  conviction  wrong.  I 
don't  consider  a  manual  possession  or  even  a  touch 
essential  to  a  receiving.  But  it  seems  to  me  that  there 
must  be  a  control  over  the  goods  by  the  receiver,  which 
there  was  not  here.  How  far  the  other  circumstances 
stated  in  this  case  might  affect  the  question,  1  don't 
think  we  need  inquire,  for,  in  my  opinion,  they  are 
not  brought  before  us  for  consideration.  The  case  as 
submitted  to  us,  does  not  put  the  matter  on  that  ground. 
However,  though  I  entertain  some  doubts  on  that  point, 

(a)  The  editor  is  indebted  to  the  kindness  of  Mr.  Justice  Colbridob 
for  a  copy  of  the  above  judgment. 
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I  am  inclined  to  think  that  those  additional  facts  would        1850. 
make  no  difference.  "wiley^ 

Aldbrson  B. — I  agree  with  the  majority  of  the  Ca«e. 
Judges  in  thinking  this  conviction  wrong.  I  think 
that  there  may  be  a  joint  possession  of  goods  in  a  thief 
and  a  receiver.  But  there  was  no  evidence  of  that 
here.  The  case  submitted  to  us  does  not  embody  all 
the  circumstances  of  the  transaction.  The  sack  may 
have  been  on  Straugharis  back  all  the  time  during  the 
taking  into  the  stable ;  and  it  is  that  part  of  the  trans- 
action  alone  which  I  think  was  treated  by  the  chair- 
man as  amounting  to  a  receiving,  and  left  by  him  to 
the  jury  as  evidence  of  it.  The  thieves  seem  always 
to  have  had  possession  of  the  goods,  and  the  prisoner 
to  have  had  only  the  intention  of  receiving  them,  not 
the  actual  receipt.  In  all  these  cases  boundary  lines, 
are  matters  of  great  nicety,  and  seem  to  unthinking 
persons  to  involve  absurd  and  frivolous  distinctions; 
bat  those  who  are  practically  acquainted  with  the 
administration  of  the  law  have  daily  experience  of 
their  necessity,  and  know  that  without  them  acts  and 
principles  essentially  different  from  each  other  in 
nature  and  operation  would  be  confounded  together, 
and  that  cases  like  the  present  have  a  peculiar  value, 
owing  to  their  furnishing  precise  definite  rules. 

Parke  B. — I  think  the  conviction  wrong.  We 
have  only  to  consider  the  precise  point  submitted  to 
us  in  the  case  reserved.  The  taking  "  as  above"  was 
said  by  the  chairman  to  amount  to  a  receiving  ;  that 
only  incorporates  so  much  of  the  transaction  as  relates 
to  the  taking  of  the  goods  into  the  stable.  We  must 
not  therefore  speculate  on  the  question  whether  the 
three  prisoners  were  all  participating  in  the  wrongful 
act,  or  what  would  be  the  legal  consequences  to  each 
of  their  so  doing.  Receiving  must  mean  a  taking 
into  possession  actual  or  constructive,  which  I  do  not 

VOL.  II.  E 
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1850.  think  there  was  here.  The  prisoner  took  the  thieves 
^jj^jY's  ^^*^  *^^  stable,  but  he  never  accepted  the  goods  in  any 
Case.  sense  of  the  word  except  upon  a  contingency ,  which, 
as  it  happened,  did  not  arise.  I  think  the  possession 
of  the  receiver  must  be  distinct  from  that  of  the  thief; 
and  that  the  mere  receiving  a  thief  with  stolen  goods 
in  his  possession  would  not  alone  constitute  a  man  a 
receiver. 

Lord  Campbell.  C.  J. — I  think  the  conviction  right* 
I  concur  in  the  reasoning  of  the  minority  of  the  Judges, 
and  I  think  that  there  is  a  receiving  whenever  the 
prisoner  knowing  the  goods  to  have  been  stolen,  has 
possession  of  them  mala  anvmo.     I  think  we  need  not 
«nter  into  considerations  respecting  the  right  of  pro- 
perty, or  the  right  to  bring  trespass  or  trover.   I  think 
there  need  be  no  manual  possession  to  constitute  a 
receiving.    The  facts  were  that  the  sack  was  brought 
into  the  house,  and  taken  thence  to  the  stable  with  the 
knowledge  and  co-operation  of  the  three  prisoners. 
There  was  therefore  a  common   criminal  purpose. 
Was  not  Williamson  then  in  possession  of  the  sack  ? 
Straughan  alone  carried  it,  but  it  is  agreed  that  for  the 
purposes  of  larceny,  the  possession  oi  Straughan  was  the 
possession  of  Williamson.    If  so,  why  was  not  the  pos- 
session of  Straughan  equally  the  possession  of  Wiley  ? 
There  was  a  criminal  intent  in  all  three  at  that  time ; 
and  a  co-operation  for  the  purpose  of  carrying  that 
intent  into  execution.     What  difference  can  it  make 
that  one  party  alone  had  manual  possession  of  the 
goods,  when  if  they  all  had  been  on  or  near  the  owner's 
premises,  such  possession  by  one  would  have  been 
clearly  in  law  the  manual  possession  of  them  all? 
That  there  may  be  a  joint  possession  in  the  thief  and 
the  receiver  I  have  no  doubt.     Moreover,  I  think  that 
on  a  fair  interpretation  of  the  case  before  us,  we  are 
asked  our  opinion  of  the  whole  transaction ;  and  that 
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the  circumstanced  set  forth  show  that  the  goods  were      1850. 
10  the  ppssession  of  Wiley  quite  as  much  as  in  that  of  "wilb?8~ 
the  thieves.   Therefore,  in  either  view  of  the  extent  of       Case. 
the  case  submitted  to  us,  I  am  of  opinion  that  there 
was  ample  evidence  of  a  receiving,  and  that  the  con- 
viction was  right. 


THE  QUEEN  v.  ARTHUR  FERRALL.  1850. 


At  the  Quarter  sessions  for  the  borough  of  Maid-  a  soldier  was 
sUme,  held  before  Sir  WaUer  B.  Riddell,  Bart.,  Re-  SwfJiS' 
corder,  on  the  12th  day  of  October^  1849,  Arthur  andcon- 
FerrcUly  serjeant  of  dragoons,  in  her  Majesty's  service,  reusing  to 
at  Maidstoney  was  tried  for  disobeying  an  order  of  ^^"JJ^^f^ 
two  justices  of  the  borough,  made  in  Petty  sessions.  Petty  Ses- 
oo  20th  Jmly^  1849,  whereby  they  adjudged  the  de-  "nder^tat!   * 
fendant  to  be  the  putative  father  of  a  bastard  child,  ^  &  8  V^[' 

"  '  c.  101,  s.  3, 

bom  on  the  23rd  Aprils  1846,  of  Ann  Kennardy  and  requiring 

ordered  him  to  pay  to  her  the  sum  of  one  shilling  and  sumof  money 

nine  pence  per  week,  from  the  11th  day  oi  July,  1849,  J^^^^^jJl^L 

together  with  the  costs  of  the  order.  nance  of  a 

The  order  was  made  under  the  act  (for  the  Amend-  *^^^ 

ment  of  the  Poor  Law)  7  &  8  Vict.  c.  101,  s.  3.  ^Dj. ti^^t  an 

_,  .  indictment 

The  order  was  duly  served,  and  on  the  23rd  August,  would  lie; 
1849,  Ann  Kennard  demanded  payment  of  the  amount  offence  Vm  a 
then  due,  and  the  defendant  refused,  and  said  he  did  "  criminal 

*  111  matter**  with- 

not  intend  to  pay  or  to  obey  the  order.  in  the  excep- 

Upon  that  refusal  no  further  proceedings  under  the  f°^8^n*&^i2 
act  or  the  order  were  taken,  but  the  defendant  was  Vi^t.  c.  ii, 

8.  62,  and  12 
&  13  Vict. 

c.  10,  8.  52,  (Mutiny  Act),  and  therefore  the  fact  of  the  defendant  being  a  Boldier  wa« 

no  defence. 

E    2 
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1850.      charged  with,  and  indicted  for,  a  misdemeanor  in  not 
Ferrall's    P^y^^g  ^^^  sum  due  as  required  by  the  order. 

Case.  The  indictment  in  the  first  count,  after  reciting  the 

order,  charged, — ^that  the  said  order  on  the  same 
20th  July^  1849,  was  duly  served  upon  the  said  Arthur 
Ferrallf  and  he  was  required  to  obey  the  said  order, 
but  the  said  Arthur  Ferrall^  soldier,  upon  being  so 
served  with  the  said  order  as  aforesaid,  and  being  so 
required  to  obey  the  same  as  aforesaid,  did  not  pay 
unto  the  said  Ann  Kennard^  the  mother  of  the  said 
bastard  child  (she  being  then  living,  of  sound  mind, 
and  not  in  any  gaol  or  prison,  or  under  sentence  of 
transportation)  the  sum  of  one  shilling  and  nine  pence 
per  week  from  the  said  11th  day  o^  July  then  instant, 
the  said  child  being  then  and  still  living,  and  under 
the  age  of  three  years,  and  the  said  ^nn  Kennard 
then  and  still  being  a  single  woman,  neither  did  the 
said  Arthur  Ferrall  pay  to  the  said  Ann  Kennard  the 
sum  of  nine  shillings  and  sixpence,  the  costs  men- 
tioned iu  the  said  order,  as  by  the  said  order  he  was 
required,  but  on  the  contrary  thereof,  he  the  said 
Arthur  Ferrall^  then  and  there  unlawfully  and  con- 
temptuously did  neglect  and  refuse  so  to  do,  and 
he  hath  not  since  complied  with  the  said  order  or  any 
part  thereof,  although  often  required  so  to  do  in  con- 
tempt, &c.,  and  against  the  peace,  &c. 

The  second  count  charged,  "  that  the  order  of  the 
said  justices  hereinbefore  mentioned  having  been  duly 
served,  to  wit,  on  the  20th  day  of  July^  1849,  afore- 
said, afterwards,  to  wit,  on  the  23rd  day  of  August^ 
1849,  and  after  the  expiration  of  one  calendar  mouth 
from  the  making  of  the  said  order,  the  said  child 
being  then  living,  and  the  said  Ann  Kennard^  the 
mother,  being  then  and  still  living,  &c.,  she  the  said 
Ann  Kennard  did  personally  dvrmand  of  the  said 
Arthur  Ferrall  payment  of  the  sum  of  ten  shillings 
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and  sixpence  then  due  and  owing  for  six  weeks*  main-       1850. 
tenance  of  the  said  bastard  child,  being  at  the  rate  of  f^brall's 
one  shilling  and  nine  pence  per  week  from  the  said       ^^"®* 
11th  day  of  July^  1849,  and  also  the  sum  of  nine 
shillings  and  sixpence,  the  amount  of  costs  mentioned 
in  the  said  order  in  obedience  to  the  said  order,  but 
the  said  Arthur  Ferrall,  of,  &c.,  soldier,  upon  such 
demand,  and  being  so  then  and  there  required  to 
make  such  payment  as  aforesaid,  did  not  i3ay  the  said 
sums  or  either  of  them,  or  any  part  thereof,  as  by  the 
said  order  he  was  required,  but  on  the  contrary,  he 
unlawfully  and  contemptuously  did  neglect  and  refuse 
80  to  do,  and  he  hath  not  since  complied  with  the  said 
order  or  any  part  thereof,  although  often  required  so 
to  do  in  contempt,  &c.,  and  against  the  peace,"  &c. 

At  the  trial,  evidence  was  given  of  the  order,  the 
service  of  it,  and  the  demand  and  refusal  of  payment. 

The  prisoner  was  not  defended  by  counsel,  but  re- 
ferred to  the  52nd  section  of  the  Mutiny  Act,  (12  & 
13  Vict.  c.  10,  s.  52)  whereby  it  is  enacted,  that  no 
person  enlisted  in  "  her  Majesty's  service  shall  be 
liable  to  be  arrested  or  taken  therefrom  by  reason  of 
any  warrant  of  any  justice  or  other  process  for  not 
supporting  or  leaving  chargeable  any  wife  or  child, 
legitimate  or  illegitimate,  or  by  any  process  or  execu- 
tion whatsoever  (except  upon  affidavit  of  debt  exceed- 
ing 80/.,  &c.)  other  than  for  some  criminal  matter  ** 

The  learned  Recorder  directed  the  jury,  that  if  they 
were  satisfied  with  the  evidence  they  should  find  the 
prisoner  guilty,  and  mentioned  that  if  it  should  become 
necessary  he  should  take  the  opinion  of  the  Judges 
upon  certain  questions  of  law  in  this  case. 

The  jury  returned  a  verdict  of  guilty. 

The  Recorder  respited  the  Judgment  till  the  next 
sessions,  taking  bail  for  the  prisoner's  appearance 
there. 
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1850.  The  questions  reserved  were, 

KRRALL'a       First.  Whether  the  indictment  could  be  sustained  ? 

Cwe.  Second.     Whether,  if  it  could,  a  sentence  of  fine  or 

imprisonment  or  both  could  be  effectually  carried  into 
execution  against  the  defendant,  a  soldier,  having  re- 
gard to  the  provisions  of  the  act,  12  &  13  VicL  c.  10, 
8.52? 

This  case  was  argued  on  Wednesday  ^  20th  November^ 
1850,  before  Pollock  C.  B.,  Wightman  J.,  Tal- 
FouRD  J.,  V.  Williams  J.,  and  Martin  B. 

Welsby  appeared  for  the  prisoner,  and  no  one  ap- 
pearing on  behalf  of  the  prosecution  he  discussed  the 
matter  generally. 

First.  Can  the  indictment  be  sustained  ?  This  is 
an  indictment  at  Common  Law,  and  there  are  so  many 
precedents  of  indictments  for  disobeying  an  order 
of  justices,  that  I  think  it  clear  that  an  indictment 
will  lie. 

Pollock  C.  B. — ^Will  an  indictment  lie  for  disobey- 
ing an  order  of  a  County  Court  Judge  ?  There  is  an 
obvious  distinction  between  a  nonpayment  of  money 
and  a  refusal  to  do  some  act,  such  as  being  sworn  in 
as  a  constable,  or  doing  some  other  act  of  a  public 
nature.  Suppose  the  party  to  be  unable  to  pay  the 
money,  is  his  refusal  criminal  ? 

Welsby.  The  case  really  turns  upon  the  construc- 
tion of  Stat.  12  &  13  Vict.  c.  10,  s.  52  (Mutiny  Act). 
Stat.  11  &  12  Vict.  c.  11,  s.  52,  was  the  first  act  con- 
taining a  provision  respecting  a  soldier's  non  liability 
to  arrest  for  not  supporting  his  illegitimate  children. 
The  intention  of  this  provision  in  the  Mutiny  Acts 
clearly  is,  that  the  Queen  should  not  be  deprived  of 
the  services  of  a  soldier  by  any  process,  &c.  other  than 
that  which  is  awarded  in  respect  to  some  criminal  act. 
The  words  "  criminal  matter"  in  s.  52,  are  illustrated 
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by  the  provision  of  stat  10  &  11  VicL  c.  12,  s.  81.  This       1850. 
is  not  such  a  criminal  proceeding  as  is  there  spoken  of,    fbeball'b 
it  is  merely  a  mode  of  enforcing  the  payment  of  a  debt.       ^*®®* 
This  indictment,  which  is  to  be  followed  by  imprison- 
ment, is  process  within  the  meaning  of  stat.  12  &  13 
Viet.  c.  10,  s.  52.     The  execution  of  a  judgment  is 
process ;  the  statute  says  *•  any  process  or  execution 
whatsoever. " 

WiQHTMAN  J. — Why  must  imprisonment  follow 
upon  the  order  of  justices?  The  question  does  not 
seem  to  arise  till  imprisonment ;  there  may  be  only  a 
fine. 

Pollock  G.  B. — Can  a  man  be  indicted  for  the  non- 
payment of  a  fine  ? 

Welshy.  Perhaps  he  can.  But  as  this  is  a  proceed- 
ing which  may  have  the  effect  of  depriving  the  Queen 
of  the  soldier's  services,  the  Court  will  stop  it  m  limine^ 
and  declare  that  no  indictment  will  lie;  for  stat. 
12  &  13  Vht.  c.  10,  s.  52,  declares  that  no  soldier 
'*  shall  be  liable  to  be  taken  out  of  her  Majesty's  ser- 
vice by  any  process,  order,  or  execution,"  &c. 

y.  WiLUAMS  J. — Suppose  this  man  to  quit  the  ser- 
vice before  imprisonment  ?  In  that  case,  why  should 
not  this  be  good  process  ?  The  act  only  says,  he  shall 
not  be  liable  to  be  taken  out  of  the  Queen's  service. 

Talfourd  J. — Suppose  he  was  bound  to  repair  a 
highway  rations  tenurtBf  and  did  not  do  so ;  would  be 
not  be  liable  to  be  indicted  ? 

Welshy.  The  mischief  intended  to  be  guarded 
against  was  the  liability  to  imprisonment. 

Talfouhd  J. — The  same  argument  would  prevent 
him  from  being  liable  to  an  action  in  a  County  Court, 
for  imprisonment  may  be  the  result  of  such  action. 

Welshy.  True,  but  imprisonment  is  neither  the 
necessary  nor  the  natural  result  of  such  action.  But 
here  the  necessary  result  of  the  indictment  is  arrest  in 
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1860.      the  first  instance,  and  the  natural  result  of  it  may  be 


Fbrrall's   imprisonment. 

Case. 


Our.  adv,  mdt. 


On  20th  December^  1850,  Pollock  C.  B.,  delivered 
the  following  judgment  (a). 

The  Court  are  of  opinion  that  the  conviction  was 
right.  The  authorities  are  clear  upon  the  point,  that 
an  indictment  will  lie  for  a  refusal  to  comply  with 
an  order  of  justices  for  the  payment  of  money ;  and 
although  I  individually  should  not  be  disposed  to  hold, 
for  the  first  time,  that  such  a  refusal  was  indictable 
since  a  like  refusal  to  comply  with  an  order  of  a  supe- 
rior Court  is  not  so,  yet,  I  feel  bound  by  the  autho- 
rities to  concur  with  the  rest  of  the  Court  in  this  view 
of  the  law.  The  subject  of  this  indictment  must, 
therefore,  be  regarded  as  a  criminal  matter^  within  the 
exception  in  stat.  11  &  12  Vict.  c.  11,  s.  52,  and  stat. 
12  &  13  Vict.  c.  10,  s.  52 ;  and  the  fact  of  the  defend- 
ant being  a  soldier  is,  therefore,  no  legal  objection  to 
the  proceedings  (6). 

(a)  The  other  JudKes  present    were   Maulb  J.,   Crbbswbll  J., 
V,  Williams  J.,  and  Talfourd  J. 
{b)  Vide  R.  v.  Brisby,  I  Den.  C.  C.  416. 


Stat.  10  &  11  Vict.  c.  12,  8.  11. 
And  be  it  enacted,  that  nothing 
in  this  act  shall  be  construed  to 
extend  to  exempt  any  officer  or  sol- 
dier irom  being  proceeded  against 
by  the  ordinary  course  of  law ;  and 
that  if  any  commanding  officer 
shall  neglect  or  refuse,  on  applica- 
tion being  made  to  him  for  that 
pnrpose,  to  deliver  over  to  the  civil 
magistrate  any  officer  or  soldier  un- 
der bis  command  accused  of  any 
crime  or  offence  against  the  person, 


estate,  or  property  of  any  of  her 
Majesty's  subjects  which  is  punish- 
able by  the  well  known  laws  of  the 
land,  or  shall  wilfully  obstruct, 
neglect,  or  refuse  to  assist  the  offi- 
cers of  justice  in  apprehending  any 
officer  or  soldier  under  his  com- 
mand accused  as  aforesaid,  such  of- 
ficer shall,  upon  conviction  thereof 
in  any  of  her  Majesty's  superior 
Courts  at  Westminster,  Dublin,  or 
Edinburgh,  be  deemed  to  be  there- 
upon cashiered^  and  shall  be  thence- 
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£Mth  ntterlj  disabled  to  have  or  to 
hold  any  civil  or  military  office  or 
anployment  in  the  United  King- 
dom of  Ch^eat  Brititm  and  Ireland^ 
or  in  her  Majeety's  service ;  and  a 
certificate  thereof,  containing  the 
substance  and  effect  of  the  indict- 
ment only,  omitting  the  formal  part» 
with  the  copy  of  the  entry  of  the 
judgment  of  the  Court  thereon, 
ehall  be  transmitted  to  the  Judge 
Advocate  General  in  LondiM. 

Stat  11  &  12  Viet  c.  11,  8.  52. 

And  be  it  enacted,  that  no  person 
whatever  enlisted  into  her  Majesty's 
service  as  a  soldier,  shall  be  liable 
to  be  arrested  or  taken  therefrom, 
by  reason  of  the  warrant  of  any 
justice  or  other  process,  for  not 
sapporting,  or  for  leaving  charge- 
able on  any  parish,  township,  or 
anion,  any  wife,  or  any  child  or 
children,  legitimate  or  illegitimate, 
or  (except  in  the  case  of  an  appren- 
tice) on  account  of  any  breach  of 
contract  or  engagement  to  serve  or 
work  for  any  employer;  and  no 
person  enlisted  as  a  soldier  or  serv- 
insr  as  a  non-commissioned  officer 
or  drummer  on  the  permanent  staff 
of  the  disembodied  militia,  shall  be 
liable  to  be  taken  out  of  her  Majes- 
ty's service  by  any  process  or  execu- 
tion whatsoever  otker  than  for  some 
criminal  matter,  unless  an  affidavit 
shall  be  made  by  the  plaintiff,  or 
some  one  on  his  behalf  for  which 
no  fee  shall  be  taken,  before  some 
Judge  of  the  Court  out  of  which 
such  process  or  execution  shall 
issue,  or  before  some  person  autho- 
rised to  take  affidavits  in  such 
Courts,  of  which  affidavit  a  me- 
morandum shall,  without  fee,  be 
endorsed  upon  the  back  of  such 
process,  that  the  original  debt  for 
which  the  action  has  been  brought 
or  execution  sued  out,  amounta  to 
the  value  of  thirty  pounds  at  least 


over  and  above  all  costo  of  suit  in 
the  action  or  actions  on  which  the 
same  shall  be  granted;  and  any 
Judge  of  such  Court  may  examine 
into  any  complaint  made  by  a  sol- 
dier, or  by  his  superior  officer,  and 
by  warrant  under  his  hand  dis- 
charge such  soldier  without  fee,  he 
being  sheivn  to  be  duly  enlisted, 
and  to  have  been  arrested  contrary 
to  the  intent  of  this  act,  and  shall 
award  reasonable  coste  to  such 
complainant,  who  shall  have  for  the 
recovery  thereof  the  like  remedy 
aa  would  have,  been  applicable  to 
the  recovery  of  any  coste  which 
might  have  been  awarded  against 
the  complainant,  in  any  judgment 
or  execution  as  aforesaid:  pro- 
vided that  any  plaintiff,  upon  no- 
tice of  the  cause  of  action  first 
given  in  writing  to  any  soldier,  or 
left  at  his  last  quarters  or  place  of 
residence  before  such  listing,  may 
file  a  common  appearance  in  any 
action  to  be  brought  for  or  upon 
account  of  any  debt  whatsoever, 
and  proceed  therein  to  judgment 
and  outlawry,  and  have  execution 
other  than  against  the  body. 

Stat.  12  &  13  Viet.  c.  10,  s.  63. 

And  be  it  enacted,  that  no  per- 
son whatever  enlisted  into  her  Ma- 
jesty's service  as  a  soldier  shall  be 
liable  to  be  arrested  or  taken  there- 
from, by  reason  of  tiie  warrant  of 
any  justice  or  otiier  process,  for 
not  supporting,  or  for  leaving 
chargeable  on  any  parish,  town- 
ship, or  union,  any  wife  or  any 
child  or  children,  legitimate  or  ille- 
gitimate, or  (except  in  the  case  of 
an  apprentice)  on  account  of  any 
breach  of  coutract  or  engagement 
to  serve  or  work  for  any  employer ; 
and  no  person  enlisted  as  a  soldier 
or  serving  as  a  non-commissioned 
officer  or  drummer  on  the  perma- 
nent staff  of  the  disembodied  mili- 
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1850.        ^^>  '^^  ^  liable  to  be  taken  oat 
of  her  Majesty's  service,  hy  mnjf 


FbAball's  process f  order ^  or  eMcu^toa,  ismed 
^•®-  otU  qf  or  Jkvm  any  comUy  or  tufe- 
rior  Cowty  or  by  any  Jvdge  or  ofjU 
otT  thereof^  eitker  for  contempt  of 
Court  or  otherwise,  or  by  any  pro- 
cess or  ewecntUm  wkatsoeoer,  other 
than  for  some  criminal  mattery  nn- 
less  an  affidavit  shall  be  made  by 
the  plaintiff  or  some  one  on  his 
behalf,  for  which  no  fee  shall  be 
taken,  before  some  Judge  of  the 
Court  out  of  which  such  process 
or  execution  shall  issue,  or  before 
some  person  authorized  to  take  af- 
fidavits in  such  Courts,  of  which 
affidavit  a  memorandum  shall, 
without  fee,  be  endorsed  upon  the 
back  of  such  process,  that  the  ori- 
ginal debt  for  which  the  action  has 
been  brought  or  execution  sued 
out  amounts  to  the  value  of  thirty 
pounds  at  least,  over  and  above  aU 
costs  of  suit  in  the  action  or  actions 
4>n  winch  the  same  shall  be  ground- 
ed, and  any  Judge  of  such  Court 


may  examine  into  any  complaints 
made  by  a  soldier,  or  by  his  supe- 
rior officer,  and  by  warrant  under 
his  hand  discharge  such  soldier 
without  fee,  he  being  shewn  to  be 
duly  enlisted,  and  to  have  been 
arrested  contrary  to  the  intent  oi 
this  act,  and  shall  award  reason- 
able costs  to  such  complainant,  who 
shall  have  for  the  recovery  thereof 
the  like  remedy  as  would  have 
been  applicable  to  the  recovery  oi 
any  costs  which  might  have  been 
awarded  against  the  complainant 
in  any  judgment  or  execution  as 
aforesaid,  provided  that  any  plain- 
tiff, upon  notice  of  the  cause  of 
action,  first  given  in  writing  to  any 
soldier,  or  left  at  his  last  quarters 
or  place  of  residence  before  such 
listing,  may  file  a  common  appear- 
ance in  any  action  to  be  brought 
for  or  on  account  of  any  debt  what- 
soever, and  proceed  therein  to 
judgment  and  outlawry,  and  have 
execution  other  than  against  the 
body. 
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THE  QUEEN  v.  JOSEPH  BARNES.  1850. 


Joseph  Barnes  was  tried  before  J.  Deedes^  Esq.,  ^l.,  a  servant. 
Recorder,  at  the  October  Quarter  sessions,  a.  d.  1850,  i^  thTab^"*^ 
for  the  city  of  Canterbury  and  county  of  the  same,  *f°?^^'^^ 
upon  an  indictment  which  charged   that  he  being  buy  kitchen 
servant  to  George  Neame^   and  another,  feloniously  SS^',^*^! 
stole  two  shillings  and  three  pence,  the  property  of  his  ^  ™*^^*^' 
masters.     The  prosecutors  were  grocers  in  the  city  of  aeUer.  The 
Canterbury^  and  the  prisoner  at  the  time  of  the  alleged  ^^atrectod 
offence  had  been  their  servant    about  three   years,  by  the  master 
They  were  in  the  habit  of  purchasing  large  quantities  for  such  pur- 
of  what  was  called  "  kitchen  stuff"  to  melt  down.  J^W^P^. 
The  course  of  business  was  for   the  sellers  of  the  ductionbyil. 

Or  a  ticket 

^'  kitchen  stuff"  to  take  it  to  the  prisoner  upon  Messrs.  containing  a 
Neam^B  premises.     It  was  his  duty  to  receive  it  and  J^chTpur-^ 
weigh  it,  and  if  the  chief  clerk  was  in  the  counting-  chase  having 
house  to  give  to  the  seller  a  ticket  containing  the  date  a.  produces 
of  the  purchase,  the  weight,  the  price,  the  name  of  the  ^el^^a^ticket 
seller,  and  the  initials  of  the  prisoner.    The  seller  then  containing  a 
took  the  ticket  to  the  chief  clerk,  who  paid  him  the  apurcfaAse^ 
price  out  of  monies  furnished  to  him  by  die  prosecutor  "^^^  ^ 
for  that  purpose.     In  the  absence  of  the  chief  clerk  been  made; 
from  the  premises  when   any    "  kitchen  stuff'*  was  ^^^  ^^ 
brought,  the  prisoner  had  authority  himself  to  make  chief  derk 
the  payment  to  the  seller,  and  on  afterwards  producing  %8.  zd. 
to  the  clerk  a  ticket  containing  the  above  particulars  ^.^  not^ 
he  repaid  the  prisoner  out  of  the  monies  so  furnished  indictable  for 

*^  *  ,  larceny,  but 

to  him  by  the  prosecutors.     The  clerk  was  instructed  for  obtaining 
by  Messrs.  Neame  to  pay  all  demands  made  by  the  fouc^pre."  ^^ 
prisoner  in  this  way,  upon  the  production  by  him  of  tences. 
the  ticket,  without  any  inquiry  as  to  whether  any  stuff 
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1860.  had  been  really  brought,  or  as  to  the  quantity,  or  whe- 
Barnbs'8  ^^^^  ^^^  alleged  seller  was  or  was  not  a  customer  of  the 
Case.  firm.  Upon  the  evening  of  the  thirteenth  of  Septetnber 
the  prisoner  went  to  the  chief  clerk  in  the  counting- 
house  and  demanded  two  shillings  and  three  pence, 
which  he  said  he  had  paid  for  eighteen  pounds  of 
'^  kitchen  stuff/'  He  produced  a  ticket  in  the  usu.d 
form  containing  the  name  of  Scott  as  the  seller,  and 
two  shillings  and  three  pence  as  the  price,  and  received 
that  sum  from  the  clerk  from  the  monies  so  furnished 
to  him,  which  the  prisoner  applied  to  his  own  use. 
There  had  been  no  such  dealing  as  that  alleged  by  the 
prisoner,  nor  any  sucli  payment  by  him,  nor  had  the 
prosecutor  any  customer  of  the  name  of  Scott. 

It  was  objected  on  behalf  of  the  prisoner  that  this 
was  not  a  felony,  because  the  property  in  the  mone}', 
and  not  the  possession  only,  was  parted  with  by  the 
prosecutors,  and  that  the  indictment  should  have 
been  for  obtaining  the  money  by  false  pretences,  and 
li.  V.  Witchell^  2  East.  PI,  Cr.  830,  was  relied  upon. 

The  Recorder  was  of  opinion,  that  although  the 
facts  might  have  supported  an  indictment  for  false 
pretences,  yet  that  the  prisoner,  looking  at  the  situa- 
tion he  filled  as  servant  to  the  prosecutors,  was  guilty 
of  felony,  if  the  jury  believed  that  he  had  obtained  the 
money,  knowing  at  the  time  that  he  was  not  entitled 
to  receive  it,  and  had  applied  it  to  his  own  use.  The 
Recorder  left  the  facts  to  the  jury,  who  found  the 
prisoner  guilty,  and  he  was  sentenced  to  be  imprisoned 
four  calendar  months,  with  hard  labour,  in  the  city 
gaol.  The  question  for  this  Court  was,  whether  the 
iacts  stated  supported  the  indictment. 

This  case  was  considered  by  Pollock  C.  B.,  Wight- 
man  J.,  V.  Williams  J.,  Talfourd  J.,  and  Martin  B. 

On  20th  December^  1850,  Pollock  C.  B.  delivered 
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the  following  judgment  (a) :— The  Court  are  of  opinion,       I850. 
that  as  the  clerk  delivered  the  money  to  the  prisoner    g^^^^^,^ 
with  the  intent  of  parting  with  it  wholly  to  him,  the       Cane, 
latter  was  not  liable  to  be  indicted  for  a  larceny,  but 
only  for  obtaining  money  under  false  pretences.     The 
conviction  was,  therefore,  wrong  (6). 

(a)  The  other  Judges  present  (6)  Vide  R.  v.  Adorns^  1  Den. 

were  Maulk  J.,  CriAswbll  J.,  C.  C.  38,  and  third  Report  of  the 

V.   Williams    J.,    and    Tal-  Criminal  Law  Commissioners,  pp. 

pouKO  J.  9 — 14. 10th  June,  a.  o.  1847. 


THE  QUEEN  v.  DAVID  WILLIAMS.  1850. 


The  prisoner  was  tried  before  W.  N.  WeUby^  Esq.,  A.  was  in- 
(sitting  for  Mr.  Justice  Williams)  at  the  Chester  fo^Jt'cer- 
Spring  assizes,  a.  d.,  1850  for  forgery.  The  indict-  to|n  warrant, 
ment  charged  the  prisoner  with  forging,  and  in  other  requestinthe 
counts  with  uttering,  knowing  the  same  to  be  forged,  fig^^*"^. 
a  certain  warrant,  order  and  request  for  goods  with  lowing— (the 
intent  to  defraud  William  Bevan.  Other  counts  was  then  set 
charged  the  intent  to  be  to  defraud  Edward  Lloyd,      JJ'ti  {i 

It  appeared  in  evidence  that  Lloyd,  who  is  an  iron-  to  be  only  a 
monger,  in  Sydney  Street,  Manchester,  was  in  the  HeU,that 
habit  of  buying  ironmougery  goods  from  Bevan^  who  "JJ^/ *°**"l' 
who  was  a  smith  and  iron-moulder  at  Dukinfield,  in  oatinfhij, 
Cheshire.  Lloyd  had  for  some  time  before  the  com-  tion  6iiu^ 
mission  of  the  offence  employed  the  prisoner  to  sell  j^c^a™^ 
goods  for  him  on  commission.  On  the  22nd  De*  piosa^e,  and 
ember,  1849,  the  prisoner  presented  to  Bevan  a  paper  caused" 
in  the  following  terms,  which  was  proved  to  be  a  for-  ▼"•»»««• 
gery  of  Lloyd's  handwriting  : — 


no 
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1850,  Sidney  Street,  22  Dec.  1849. 

Williams's  "  ^F.  Bevan, 

Case.  S.  Pleas  to  sen  by  bearer  a  quan- 

tity of  basket  nails  a  clasp  for 

E.  Lloyd/* 

Sevan,  on  the  faith  of  this  document  being  genuine, 
ga?e  the  prisoner  nails  to  the  value  of  eleren  shillings, 
which  he  disposed  of  for  his  own  benefit. 

It  was  objected  for  the  prisoner  that  the  forged 
instrument  was  neither  a  warrant  nor  an  order,  but 
only  a  request  for  goods ;  and  that  in  order  to  satisfy 
the  indictment,  it  must  be  a  warrant  and  an  order  as 
well  as  a  request.  Reg.  v.  Williams,  2  C.  &  K.  51,  was 
referred  to. 

The  prisoner  was  convicted  on  the  counts  for  utter- 
ing, and  the  following  questions  were  reserved  for  the 
judgment  of  this  Court : — 

First.  Whether  the  forged  paper  was  a  warrant  and 
an  order,  as  well  as  a  request  ? 

Secondly,  If  not,  whether  the  indictment  was  sup- 
ported ? 

On  the  27th  April,  a.d.  1850,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Parkb  B.,  Alderson  B., 
Cresswell  J.,  and  Erle  J. 

Mac  Intyre  for  the  prisoner,  cited  R.  v.  Williams, 
2  C.  &  K.  51 ;  R.  v.  Crowther,  5  C.  &  P.  316 ;  R.  v. 
Gilchrist,  C.  &  M.  224  ;  8.  O.  2  Moo.  C.  C.  233  ;  R. 
V.  Newton,  2  Moo.  C.  C.  59 ;  and  contended  that  the 
instrument  must  be  proved  to  be  a  warrant,  order,  and 
request,  otherwise  there  would  be  a  variance  :  that  it 
was  clearly  not  an  order  because  Sevan  was  not  bound 
to  obey  it,  and  it  should  therefore  have  been  laid  as 
a  request;  but  being  laid  as  an  instrument,  which 
like  a  banker's  cheque  comprised  all  three  qualities 
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of  warrant,  order,  and  request,  all  three  must  be       iS50. 

P~^^^-  .  Williams's 

Parke  B, — If  it  had  been  laid  as  one  warrant,  one  Case, 
order,  one  request,  there  would  be  no  difficulty  in  the 
case ;  the  prosecutor  would  have  been  put  to  his  elec* 
tion.  But  you  say  that  it  is  matter  of  description,  and 
must  therefore  be  proved  as  laid.  We  should  see  the 
indictment 

Lord  Campbell  G.  J. — Was  it  not  averred  that  he 
forged  the  following  instrument,  to  wit,  a  warranty 
order,  and  request,  which  instrument  was  then  set  out 
according  to  its  tenor  ? 

Jlfoc  Intyre.  The  indictment  allied  it  to  be  a 
certain  warrant,  order,  and  request  in  the  words  and 
figures  following. 

Parke  B. — The  question  may  be  wry  different  if 
the  indictment  sets  out  the  instrument  from  what  it 
would  be  if  it  merely  described  it  in  the  terms  of  *the 
statute.  In  the  former  case  the  matter  which  it  is 
contended  is  descriptive  may  be  mere  surplusage,  for 
when  the  instrument  is  set  out  on  the  record  the  Court 
are  enabled  to  determine  its  character,  and  so  a  descrip- 
tion is  needless.  Cur.  adv.  vulL 

.On  the  20th  of  Decemhei^^  a.d.  1850,  Pollock  C.B. 
(Mauls  J.,  Cresswell  J.,  V.  Williams  J.,  and  Tal- 
FOURD  J.,  being  present)  gave  the  following  judgment. 

This  case  has  stood  over  in  order  to  enable  the 
Court  to  see  a  copy  of*  the  indictment.  The  Judges 
find  that  the  instrument  was  set  out  in  hmc  verba^  and 
therefore  the  only  ground  of  doubt  being  removed, 
the  conviction  must  be  affirmed  (a). 


(a)  The  principle  of  this  decision  set  oat  according  to  ita  toaor,  mther 

•eems  to  be,  that  where  an  instru-  with  or  without  a  videlicet,  the  Court 

ment  is  described  in  an  indictment  will  treat  as  surplusage  such  of  the 

by  sereral  designations^  and  then  designations  as  seem  to  be  mis- 


64 


CROWN  CASES  RESERVED. 


1850.         descriptions,  and  treat  as  material 

.   only  such  designations  as  the  tenor 

Williams's  of  the  indictment  shews  to  be 
Case.  really  applicable.  And  where  the 
indictment  is  so  drawn  as  to  enable 
the  Court  to  treat  as  material  only 
the  tenor  of  the  instrument  itself, 
all  the  descriptive  averments  may 


be  treated  as  surplusage.  The 
principal  case  seems  reconcileable 
with  R.  V.  Newton,  2  Moo.  C.  C.  59> 
but  to  overrule  R.  v.  WUtiams, 
2  C.  &  K.  51;  Vide  Bristow  v. 
Wright,  Dougl.  66 ;  S.  C.  Smith's 
Leading  Cases,  2nd  ed.  p.  232. 


Copy  qf  Indictment. 


Cheehire,  (to  wit).— The  juixirs  for 
our  lady  the  Queen  upon  their 
oath  present  that  David  Williams, 
late  of  the  township  of  Dufdr^ld, 
in  the  county  of  Chester,  labourer, 
on  the  twenty-second  day  of  De- 
cember, in  the  thirteenth  year  of 
the  reign  of  our  Sovereign  Lady 
Victoria^  at  the  township  aforesaid, 
in  the  county  aforesaid,  feloniously 
did  forge  a  certain  warrant,  order, 
and  request,  for  the  delivery  of 
goods,  which  said  forged  warrant, 
order,  and  request  is  in  the  words, 
letters,  and  figures  following,  that 
is  to  say, 

"  Sidney  Street,  22nd  Dec.  1850. 
MnBepon, 

S.  Pleas  to  sen  by  bearer 
a  quantity  of  basket  nails  a  clasp 
for  £.  Lloyd.' 


»f 


with  intent  to  defraud  one  Samuel 


Bevan,  against  the  form  of  the  sta- 
tute in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our 
lady  the  Queen,  her  Crown  and 
dignity. 

Second  count,  for  offering,  utter- 
ing, disposing  of,  and  putting  off  a 
certain  other  forged  warrant,  order, 
and  request  for  the  delivery  of 
goods  which  said  last  mentioned 
forged  warrant,  order,  and  request 
is  in  the  words,  letters,  and  figures 
following,  that  is  to  say — (setting  it 
out  as  above). 

Third  count,  for  forging  a  certain 
other  warrant,  order,  and  request 
for  the  delivery  of  goods,  with 
intent,  &c. 

Fourth  count,  for  offering,  &c. 
a  certain  other  forged  warrant, 
order,  and  request,  as  in  count  3. 

(Fifth,  sixth,  seventh  and  eighth 
counts  corresponding  to  the  above). 
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THE  QUEEN  v.  EDWARD  AMOS.  1«51- 


The  prisoner  was  tried  before  Mr.  Justice  Tal-  Abuiidinf^ 
POURD,  at  the  January  sessions,  1851,  of  the  Central  J^t^sJulX 
Criminal  Court,  for  arson.  ^^^  wooden 

The  building,  which  he  was  charged  with  burning,  windows, 
was  described  in  one  count  of  the  indictment  as  **  a  ^^^J^^om^^' 
warehouse" — in  a  second  as  '*an  office" — in  a  third  moniy  called 
as  '^  a  shop" — ^in  a  fourth  as  **a  shed" — and  in  a  fifth  shop;  used  as 
as  "  a  building  used  for  carrying  on  a  certain  trade,  £j5.'gea^ned 
that  is  to  say,  the  trade  of  a  builder."  timber,  as  a 

The  building  destroyed  by  fire  stood  on  premises  de^^^sit^of  ^ 
at  dapham^  belonging  to  a  gentleman  who  had  been  Jbc^^orkl/*''^ 
in  the  army,  and  was  styled  '*  Captain  Boss.*'     Pos-  up  of  timber, 
sessing  a  considerable  freehold  estate  there,  he  em-  "rfbedasa 
ployed  his  capital  in  building  houses  thereupon,  of  "  ^J^^^f^^j'^ 
which  from  twenty  to  thirty  were  in  the  course  of  ment  under 
erection,  himself  providing  the  materials  and  superin-  vid^c  62, 
tending  the  work,  which  was  performed  by  persons  '*^- 
sometimes  under  contracts  with  him,  and  sometimes 
directly  employed  by  him ;  but  always  with  his  own 
materials.     His  object  was  to  let  the  premises  or  sell 
and  convey  them  as  he  could  find  purchasers. 

The  building  was  erected  by  him  four  or  five  years 
ago  for  the  convenience  of  the  works.  It  was  twenty- 
four  or  twenty -five  feet  square,  its  sides  of  wood,  with 
glass  windows,  its  roof  slated,  and  it  was  commonly 
called  **  the  workshop."  It  was  used  as  a  storehouse 
for  seasoned  timber,  as  a  place  of  deposit  for  tools,  and 
a  place  where  timber  was  worked  up  into  proper  forms 
and  prepared  for  use. 

At  the  time  of  the  fire,   this  building  contained 
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1851.       timber  prepared  for  use,  which  being  burnt  with  it, 
Amos's      made  the  owner's  loss  amount  to  more  than  a  thousand 

Case.         pounds. 

On  the  part  of  the  prisoner,  it  was  contended  that 
the  building  destroyed  did  not  answer  either  of  the 
descriptions  of  "  warehouse,'*  "  office,"  "  shop/'  or 
**  shed,"  and  that  the  use  of  it  by  Captain  Ross  was 
not  a  use  in  the  trade  of  a  builder. 

The  jury  found  the  prisoner  guilty,  and,  in  answer 
to  a  question  put  to  them  by  the  learned  Judge,  found 
that  Captain  Hoss  had  been  and  was  at  the  time  of  the 
fire  in  the  habit  of  employing  his  capital  in  the  building 
of  houses  on  his  own  land,  and  of  purchasing  and 
working  up  timber  and  other  materials  in  their  erec- 
tion for  his  profit  and  gain,  and  that  the  building  de- 
stroyed was,  at  the  time  of  the  fire,  employed  by  him 
for  such  purposes. 

The  learned  Judge  respited  the  judgment,  and  re- 
served the  question,  whether  the  building  destroyed 
answered  the  description  in  either  count  of  the  indict- 
ment. 

On  Saturday y  ISth  January^  a.  d.  1851,  this  case 
was  argued  before  Jervis  C.  J.,  Patteson  J.,  Cress- 
well  J.,  Erle  J.,  and  Martin  B. 

Pulling  for  the  prisoner. 

The  special  facts  found  by  the  jury  after  the  ver- 
dict of  guilty  must  be  excluded  from  consideration. 
They  are  in  the  nature  of  a  special  verdict,  delivered 
subsequently  to  a  general  verdict  of  guilty. 

Erle  J. — I  take  a  verdict  not  to  be  complete  till  it 
has  been  accepted  as  a  verdict  by  the  Judge. 

Jervis  C.  J. — The  Court  cannot  reject  that  part  of 
the  case ;  we  must  deal  with  it  in  the  shape  in  which 
it  is  submitted  to  us. 

Putting.     It  does  not   appear  from   the  case  that 
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Captain  Ross  carried  on  the  trade  of  a  builder  within       1851. 
the  meaning  of  the  stat.  7  Wm.  4  &  1  Vict  c.  89,  s.  3.       "amos^ 
Martin  B.  referred  to  Sttuirt  v.  Shper^  4  Exch.  700.       Ca«e 
Pulling.     That  case  goes  further  than  the  present ; 
lor  Stuart  had  both  bought  and  sold,  and  yet  he  was 
held  not  to  be  a  builder.     The  act  of  Parliament  con- 
templated the  case  of  manufactories  or  warehouses  for 
merchandise,  not  mere  private  places  of  deposit. 

Erle  J. — Do  you  go  the  length  of  saying  that  the 
Legislature  intended  to  leave  the  property  of  persons 
who  are  not  within  the  Bankrupt  Laws  unprotected? 

Pulling.  The  building  is  not  a  '*  warehouse.'*  It 
has  been  held  that  warehoused  do  not  mean  mere  repo- 
sitories for  goods,  but  places  where  traders  keep  their 
goods  for  sale,  in  the  nature  of  shops.  R.  v.  Godfrey^ 
1  Leach,  C.  C.  3rd  ed.  135.  R.  v.  Hill,  2  M.  &  R*  458. 
Jervis  C.  J. — What  do  you  say  about  the  word 
"shed?'* 

Pulling.  That  word  is  only  used  in  stat.  7  &  8  Vict. 
c.  62,  8.  I,  and  must  be  taken  in  connection  with  the 
other  buildings  there  specified, namely,  farm-^buildings, 
which  the  building  in  question  is  not.  Besides,  a  shed 
is  essentially  a  building  difierent  in  structure  from  the 
one  in  question.  R.  v.  Munson,  2  Cox  C.  C.  186. 
Nor  is  it  a  shop.  R.  v.  Sandersj  9  C.  &  P.  79. 
Garde,  for  the  Grown,  was  not  called  upon. 
Jervis  C.  J. — We  need  not  determine  whether  the 
building  in  question  answers  the  description  of  it  given 
in  each  and  all  of  the  counts  in  the  indictment.  If  it 
come  within  any  one  of  them  it  is  sufficient.  I  think 
that  it  comes  within  the  meaning  of  the  term  '*  shed'' 
in  stat.  7  &  8  Vict.  c.  62,  s,  1.  The  second  section 
of  that  statute  relates  to  farm  produce,  but  the  first 
section  evidently  comprises  buildings  other  than  farm 
buildings ;  and,  in  my  opinion,  comprehends  the  build- 
ing in  question. 

F  2 
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1851.  PATTESOJiT  J. — This   18  certaioly  a  shed.     It  18  a 

Xmo8^  temporary  building ;  it  has  a  covering,  and  whether 

Case.       it  be  slight  or  no  is  matter  of  opinion.     I  am  inclined 

to  think  it  is  a  building  used  in  carrying  on  trade, 

within  Stat.  7  Wm.  4  &  1  Vict.  c.  89,  s.  3,  but  that  it 

is  unnecessary  here  to  determine. 

Cresswell  J — ^The  stat.  7  &  8  Vict.  c.  62,  s.  1, 
does  not  say  "  shed,  or  fold,  or  any  other  farm-build- 
ing," but  "shed,  or  fold,  or  any  farm-building;" 
thereby  shewing  that  the  shed  need  not  be  used  for 
farming  purposes.  I  think  this  is  a  shed  within  the 
meaning  of  the  statute. 

Erle  J. — I  think  that  this  is  at  all  erents  a  shed ; 
and  am  disposed  to  hold  that  it  falls  within  some  of  the 
other  descriptions  given  to  it  in  the  indictment ;  but 
we  need  not  consider  that  here. 

Martin  B.  concurred. 


1851.  R.  V.  MORTIMER  KEALEY. 


A.  was  in-  At  a  General  Session  of  gaol  delivery,  holden  for 

commoDiaw   the  jurisdiction  of  the  Central  Criminal  Court,  on 

misdemea- 
Dor  in  un- 
lawfully attempting  by  false  pretences  made  to  "  B.  and  Others,**  unlawfully  io  obtain 
goods  the  property  of  the  said  B,  and  others,  with  intent  thereby  to  cheat  thd  said  B. 
and  others  of  the  same. 

It  was  proved  that  B.  was  one  of  a  firm,  and  that  the  pretences  were  made  to  B.  aJone^ 
though  with  intent  to  defraud  the  firm. 

Held,  (1).  That  the  words  and  others  in  the  averment  of  the  pretences  need  not  be 
taken  to  mean  B.  and  his  partners,  since  such  a  construction  would  make  the  indict- 
ment bad  in  arrest  of  judgment  (a). 

(2).  That  those  words  were  surplusage,  and  might  be  rejected,  and  that  therefore 
there  was  no  variance. 

Semble,  per  Jervis  C.  J.  If  the  words  "  B.  and  others*'  were  construed  to  mean 
B.  and  others  not  partners,  proof  of  pretences  to  B.  alone  would  be  sufficient. 

Semble,  per  Erlx  J.,  that  on  such  a  construction  being  adopted,  evidence  of  pre- 
tences to  any  others  but  B.  would  be  irrelevant,  and  therefore  inadmissible. 

Semble,  per  Martin  B.,  that  if  the  words  *'  B.  and  others"  were  construed  to  mean 
the  firm,  tne  proof  as  given  was  correct,  and  the  objection  of  variance  groundless. 

(a)  Qu^tre,  whether  it  would  not  be  cured  by  verdict  ? 
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Monday^  the  tenth  day  of  June^  in  the  year  of  our       1851. 
Lord  1850,  Mortimer  Kealey  was  tried  before  Russell    kbalby'» 
Gumey^  Esq.  Q.  C,  upon  an  indictment  charging       ^"•* 
him  with  the  common  law  misdemeanor  of  attempting 
to  obtain  goods  by  false  pretences,  and  to  defraud  the 
owners  thereof  contrary  to  the  statute. 

The  indictment  charged  that  the  defendant  made 
the  pretences  set  forth  in  the  indictment  to  John 
Baggally  and  Others  with  intent  to  obtain  and  defraud 
them  of  the  goods  in  question,  their  property. 

John  Baggally  and  Others  were  partners  in  trade, 
and  it  appeared  in  evidence  that  the  defendant,  in  fact, 
made  those  pretences  to  John  Baggally^  one  of  that 
firm,  but  that  Mr.  Baggally  refused  to  part  with  the 
goods  sought  to  be  obtained  in  consequence  of  infor- 
mation regarding  the  defendant  received  from  another 
person.  It  also  appeared  that  none  of  Mr.  Baggally*s 
partners  were  present  when  the  pretences  were  made, 
and  there  was  no  evidence  of  the  false  pretences 
having  ever  reached  the  ears  of  any  one  of  them. 

It  was  objected  on  the  trial,  that  the  proof  did  not 
support  the  averment  in  the  indictment  of  the  pre- 
tences having  been  made  to  John  Baggally  and  Others^ 
that  the  variance  was  fatal,  and  the  prisoner  entitled 
to  his  acquittal. 

The  learned  Judge  overruled  the  objection,  and  the 
defendant  was  convicted. 

Judgment  was  postponed,  and  the  above  case  re- 
served for  the  opinion  of  this  Court.  The  defendant 
was  committed  to  the  custody  of  the  keeper  of  the  gaol 
of  Newgate^  until  the  next  session,  unless  he  pre- 
viously entered  into  recognizances,  himself  in  ^00/. 
and  one  surety  in  200/.,  or  two  sureties  in  100/.  for 
his  appearance  at  the  said  next  session  to  receive 
judgment. 


« 
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^S^t'  ( Copy  of  Indk^ment). 

"case.^  *  ^^^^  Criminal  Court,  (to  wit). — The  jurors  for  our  lady  the 
Queen,  upon  their  oath  present  that  Mortimer  Kealey^  late  of  the 
parish  of  Sl  Mary  the  Virginy  Aldermanburyy  in  the  city  of 
London^  labourer,  being  an  e?il  disposed  person  and  in  needy  cir- 
cumstances, and  seeking  to  get  his  li?ing  by  fraudulent  and  dis- 
honest practices,  did  on  the  tenth  day  of  May,  in  the  year  of  cor 
Lord  one  thousand  eight  hundred  and  fifty,  with  force  and  arms 
at  the  parish  aforesaid^  in  the  city  aforesaid,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  unlawfully,  fraudulently, 
and  deceitfully  falsely  pretend  to  •To/in  BaggaUy  and  Others^ 
that  he  was  a  member  of  a  certain  firm  carrying  on  business 
in  Galwayy  in  Ireland^  by  and  under  the  name,  style,  and  firm  of 
Kealey  and  Company,^  that  the  said  last  mentioned  firm  of 
Kealey  and  Company*^  was  then  in  solvent  circumstances,  and 
had  then,  to  wit,  on  the  tenth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  a  balance  in  its  favour  of 
two  thousand  pounds :  by  means  of  which  said  false  pretences  the 
said  Mortimer  Kealey  did  then  and  there  unlawfully  attempt  and 
endeavour  unlawfully  to  obtain  from  the  said  John  BaggaUy  and 
Others,  one  thousand  yards  of  silk,  one  thousand  dozen  pairs  of 
gloves,  one  thousand  yards  of  ribbon,  and  one  thousand  grosses  of 
buttons  of  great  value,  to  wit,  of  the  value  of  eighty  pounds  then 
and  there  respectively  being  the  property  of  the  said  John  Bag-' 
gaUy  and  Others,  with  intent  then  and  there  to  cheat  and  defraud 
them  the  said  John  BaggaUy  and  Others  of  the  same.  Whereas, 
in  truth  and  in  fact,  the  firm  of  Kealey  and  Company,  of  which  the 
said  Mortimer  Kealey  was  a  member  as  aforesaid,  was  not  then  in 
solvent  circumstances.  And  whereas,  in  truth  and  in  fact,  the  said 
firm  o^ Kealey  and  Company  had  not  at  the  time  the  said  Mortimer 
Kealey  so  falsely  pretended  as  aforesaid  a  balance  in  their  favour  of 
two  thousand  pounds  as  the  said  Mortimer  Kealey  well  knew,  to 
the  great  damage  of  the  said  John  BaggaUy  and  Others,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen  her  Crown  and  dignity. 

On  Saturday,  \9>ih.  Januai^ ^  A.  d,  1851,  this  case 
was  argued  before  Jervis  C.  J.,  Patteson  J.,  Cress- 
well  J.,  Erle  J.,  and  Martin  B. 

Parry  for  the  prisoner. 
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There  is  a  fatal  variance  between  the  pretences  laid        1851. 
and  those  proved.     The  pretences  laid  were  to  Bag-    Kbalby's 
gaUy  and  Others^    those   proved  were  to  Baggally        ^^^ 
alone.     Firsts  the  allegation  of  the  pretences  is  ma- 
terialy  and   should   be   laid    according  to   the    fact. 
Secondly^  even  if  not  material,  it  should  be  proved  as 
laid.     On  the  first  point,  the  object  of  stating  the  pre- 
tences in  the  indictment,  is  to  give  notice  to  the  pri- 
soner of  the  charge  preferred  against  him.     The  evi- 
dence  shewed  that  the  prisoner  made  the  pretences  to 
Baggally  alone,  and  that  Baggally  knowing  some- 
thing of  him  would  not  trust  him  ;  the  false  pretences 
were  not  made  in  the  presence  or  hearing  of  any  of 
the  other  partners. 

Patteson  J. — The  indictment  alleges  the  intent 
correctly.  By  stat.  7  Geo.  4,  c.  64,  s.  14,  the  firm 
may  be  described  Baggally  and  Others. 

Jbrvis  C.  J. — That  statute  does  not  apply  to  the 
allegation  of  the  pretences.  The  indictment  states  the 
pretences  to  have  been  made  to  Baggally  and  Others^ 
not  to  Baggally  and  the  other  partners ;  and  it  is  not 
stated  in  the  case  that  other  persons,  not  partners,  were 
not  present,  when  the  pretences  were  made.  So  the 
only  question  is,  whether,  if  the  attempt  proved  was  to 
get  the  goods  of  the  firm,  pretences  made  to  Baggally 
in  the  presence  of  strangers  would  not  be  sufficient. 

Martin  B. — How  would  it  be,  if  the  pretences  had 
had  been  made  to  the  clerk  ? 

Parry.     That  would  be  sufficient,  if  so  laid. 

Jervis  C.  J. — ^The  case  does  not  convey  quite  an 
accurate  notion  of  the  indictment.  It  would  seem 
from  the  case,  that  the  pretences  were  stated  in  the 
indictment  to  have  been  made  to  Baggally  and  the 
other  partners ;  but  the  indictment  does  not  neces- 
sarily mean  that. 
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1851.  Erle  J. — Your  objection  is  in  sobstance,  that  the 

Kealet'8    indictment  charges  the  pretences  to  have  been  made 
Case.      to  John  Styles,  and  the  evidence  proves  them  to  have 
been  made  to  John  Noket. 

Patteson  J ^Why  should   not  the  words  "and 

others''  in  the  allegation  of  the  pretences  be  struck 
out? 

Gresswell  J. — Suppose  the  indictment  alleged  the 
false  pretences  to  be  made  to  A.  B.  &  C,  with  intent 
to  defraud  Z>.,  that  would  not  necessarily  mean  that 
the  pretences  were  made  to  all  the  three  jointly.  Proof 
of  a  false  pretence  to  any  one  would  be  sufficient 

Jertis  C.  J. — The  whole  of  a  false  pretence  need 
not  be  proved. 

Martin  B« — Suppose  an  averment  in  a  declaratioa 
that  an  application  was  made  to  ^.  &  ^.^  partners,  to 
purchase  goods,  and  proof  of  an  application  to  A. 
alone,  would  not  that  be  sufficient?  Then,  suppose 
that  the  averment  in  the  indictment  respecting  the 
false  pretences  be  taken  to  mean,  that  they  were  made 
to  Baggally  and  the  partners,  would  the  proof  here 
given  constitute  a  variance?  For  the  question  of 
variance  is  all  that  we  have  to  consider. 

Patteson  J. — Suppose  the  pretences  laid  to  have 
been  made  to  Baggally  and  Others,  and  the  word 
''others*'  to  have  been  omitted  in  the  subsequent 
part  of  the  indictment,  would  not  proof  of  a  pretence 
to  B.  alone  be  sufficient  ? 

Jervis  C.  J. — Suppose  pretences  laid  to  have  been 
made  to  ^.  JS.  &  C,  and  B.  &  C  called  as  wit- 
nesses and  to  prove  that  they  did  not  hear  any  pre- 
tences made,  would  the  case  fail  ? 

Erle  J. — Is  there  such  a  thing  as  a  joint  false 
pretence?  If  three  persons  are  present,  must  they 
not  each  deal  with  the  pretence  severally,  each  apply- 


CROWN  CASES  RESERVED.  73 

ing  to  it  his  own  individual  faculties  ?     Can  there  be       1851. 
a  concerted  hearing  of  a  false  pretence  as  there  may    Kbalets 
be  a  concerted  making  of  a  false  pretence  ?  ^^^ 

Cresswell  J. — Suppose  a  firm  trading  under  the 
name  of  John  Thompson^  without  any  addition ;  John 
Thompson  is  one  of  the  partners  ;  a  letter  is  addressed 
to  him  with  the  intent  of  defrauding  the  firm  ;  could 
it  not  be  laid  as  addressed  to  John  Thompson  and 
others  t 

Martin  B. — Suppose  a  letter  addressed  to  Messrs. 
Child^  and  no  person  of  the  name  of  Child  in  the  firm  ; 
one  of  the  partners  opens  it,  and  he  alone  sees  it; 
coold  you  not  lay  it  as  addressed  to  the  firm  ? 

Party.  No :  It  should  be  laid  according  to  the 
actual  iacts  ;  and|  if  necessary,  it  should  be  explained 
by  suitable  averments. 

Cresswell  J. — As  to  the  notice  to  the  prisoner,  he 
cannot  be  held  to  have  been  misled  by  the  word 
*^  others/'  even  if  it  were  proved  that  the  pretences 
were  made  to  BaggaUy  alone. 

Parry.  Suppose  the  indictment  set  out  the  names 
of  the  other  partners  as  well,  and  the  prisoner  knew 
that  the  pretences  were  not  actually  made  to  any  of 
the  others,  would  you  hold  that  proof  of  a  pretence  to 
one  alone  was  enough  ? 

Cresswell  J. — Yes. 

Jervis  C.  J. — In  a  declaration  in  slander,  an  aver- 
ment that  the  words  were  spoken  in  the  presence  and 
hearing  of  divers  subjects  of  our  lady  the  Queen  need 
not  be  proved  as  laid  (a). 

Patteson  J. — If  BaggaUy  and  Others  be  taken  in 
the  allegation  of  the  pretences  to  mean  the  firm,  then 
the  indictment  is  bad  in  arrest  of  judgment ;  for  the 

(a)  U  woirds  are  laid  to  be  spoken      presence  of  others   only.     Bull, 
before  A.  and  others,  it  is  suffi-      N.  P.  6. 
dent  to  prore  them  spoken  in  the 
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1851.      Stat.  7  Oeo.  4,  c.  64,  s.  14,  does  not  authorize  that 
Kb  A  ley's    ™^®  ^^  description  in  that  part  of  the  indictment. 
Case.       We  may  therefore  take  it  to  mean  Baggally  and  the 
other  persons,  not  partners. 

Parry  then  proposed  to  move  in  arrest  of  judgment ; 
but  on  referring  to  the  stat.  11  &  12  Vict.  c.  78,  found 
that  such  a  course  was  not  open  to  him  before  this 
Court,  as  the  case  only  reserved  the  point  as  to  the 
variance. 

(In  the  course  of  the  argument,  Masters  v.  Bar- 
rets, 2  C.  &  K.  715 ;  Bristow  v.  Wright,  Douglas, 
665 ;  S.  C,  1  Smith's  Leading  Cases,  2nd  edit.  324, 
&c. ;  B.  V.  Mason,  2  T,  R.  581 ;  R.  v.  Perrott,  2  M. 
&  S.  379 ;  R.  v.  Douglass,  1  Campb.  212 ;  R.  v. 
PlestoWf  1  Campb.  494,  were  cited.) 

No  Counsel  appeared  on  behalf  of  the  Crown. 

JfiRVis  C.  J. — I  am  of  opinion  that  this  conviction 
was  right.  The  averment  of  the  pretences  may  be 
viewed  in  three  ways.  The  words  *^  Baggally  and 
Others'*  may  either  mean  *^  Baggally  and  the  rest  of 
the  firm,"  in  which  case  we  should  have  to  consider 
whether  a  pretence  made  to  one  partner  alone  may  be 
laid  as  made  to  the  whole  firm ;  or  they  may  mean 
Baggally  and  other  persons,  not  belonging  to  the 
firm,  in  which  case  I  think  proof  of  a  pretence  to 
Baggally  alone  would  be  sufficient;  or,  which  is,  I 
think,  the  correct  view,  the  words  *'and  others"  may 
be  rejected  as  surplusage,  and  the  objection  of  vari- 
ance thereby  removed. 

Patteson  J. — I  concur.  I  think  we  cannot  take 
the  words  "and  others"  to  mean  **  the  other  part- 
ners ;"  they  have  therefore  no  definite  meaning  at  all, 
and  must  be  rejected  as  surplusage. 

Cresswell  J. 9  concurred. 

Erle  J. — I  think  that  the  allegation  of  a  pretence 
to  Baggally  and  Others  only  admitted    proof  of  a 
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pretence  to  Buggally  alone;  it  would  perhaps  have       1851. 
been  different  if  the  pretence  had  been  laid  as  made    kbaley's 
to  two  persons,  A.  8c  B.^  by  name ;  proof  of  a  dis-       Case 
tinct  several  pretence  to  each  might  then  have  been 
required. 

Martin  B. — I  think  that  the  pretence  as  laid  means 
a  pretence  to  the  firm,  and  was  correctly  proved. 


REGINA    0.    FREDERICK    AUGUSTUS  185I. 

DAWSON.  


At  the  Session  of  Gaol  Delivery,  holden  for  the  ThefoDow- 
jurisdiction  of  the  Central  Criminal  Court,  in  No-  document 
vember^  1850,  Frederick  Augustus  Dawson  was  tried  J^both^^*^ 
before    Mr.    Baron    Martin,    upon    an    indictment  warrant  and 
founded  on  the  stat.  11  Geo.  4  &  1  Wm.  4,  c.  66,  within  stat. 
8.  3,  charging  him  with  forging  and   uttering  the  Y^'l^ 
document  hereinafter  set  forth,  (and  which  was  de-  c.  66, 8.3. 
scribed  in  some  counts  as  an  order,  and  in  others  as  a        Londmi 
warrant  for  the  payment  of  nine  shillings)  with  intent  Bo^htof 
to  defraud  John  Lowe.     The  forged  document  was  in  English  and 

4.U    ^  11       •        t  foreiffn  frait 

the  following  form  : —  merchant 

London,      "l^  pouto 

salesman, 
Mr.  Lowe^  two  bushels 

Bought  of  C.  Dawsm,  English  and  i^^^^\ 
foreign  fruit  merchant  and  potato  salesman.  I  hope  you 

^  *  will  excuse 

Nan.  9th.       2  bushells  of  apples     •     .     9^.  me  sending 

for  such 
trifle,  but  I 
have  received  a  lawyer's  letter  this  morning,  and  unless  I  can  make  up  a  certain  amount 
by  one  o'clock  there  will  be  an  action  commenced  against  me,  and  I  am  obliged  to  hunt 
after  every  shiUing.    Yours,  &c.        F.  Dawson" 
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1851.  Sir, 

Dawbon's  ^  ^®P^  y^^  ^^^^  excuse  me  sending  for  such 

Case.  trifle,  but  I  have  received  a  lawyer's  letter  this  morn- 
ing, and  unless  I  can  make  up  a  certain  amount  by 
one  o'clock  there  will  be  an  action  commenced  against 
me,  and  I  am  obliged  to  hunt  after  every  shilling. 

Yours,  &c. 

F.  Dawson. 

It  appeared  upon  the  trial,  that  Mr.  John  Lowe,  to 
whom  the  document  was  directed,  was  indebted  to 
Mrs.  Frances  Dawson,  by  whom  it  purported  to  be 
signed,  and  who  carried  on  business  in  the  name  of 
C.  Dawson,  in  the  sum  of  nine  shillings  for  two 
bushels  of  apples — ^that  the  document  was  forged  and 
uttered  by  the  prisoner  to  Mr.  Lowe  as  a  genuine  in- 
strument coming  from  Mrs.  Dawson,  with  the  inten- 
tion of  fraudulently  obtaining  from  Mr.  Lowe  the  said 
sum  of  nine  shillings. 

The  facts  necessary  to  establish  the  case  were  clear, 
but  it  was  objected  on  the  part  of  the  defendant  that 
the  document  was  neither  an  order  or  a  warrant  within 
the  meaning  of  the  above  section  of  the  said  statute. 

The  learned  Judge  directed  the  jury  to  consider 
whether  the  prisoner  was  guilty  of  foi^ng  and  utter- 
ing the  document  with  the  fraudulent  intention  of 
obtaining  from  Mr.  Lowe  the  sum  of  nine  shillings, 
and  appropriating  it  to  himself. 

The  jury  thereupon  found  the  prisoner  Guilty. 

But  doubting  whether  such  document  was  an  order 
or  a  warrant  within  the  above  section  the  learned 
Judge  respited  judgment,  and  remanded  the  prisoner 
to  the  gaol  of  Newgate,  in  order  to  take  the  opinion 
of  this  Court  on  the  question  whether,   under  the 


CROWN  CASES  RESERVED.  77 

circumstances,  the  above  document  was  such  an  order       1851. 

or  warrant.  Dawson's 

Case. 

On  Saturday^  ISthJanuartf^  a.d.  1851,  this  case  was 
argued  before  Jervis  C.  J.,  Patteson  J.,  Crbsswell 
J.,  Erle  J.,  and  Martin  B. 

Ribtan  for  the  prisoner. 

The  instrument  is  neither  a  warrant  nor  an  order, 
bot  a  mere  request.  The  cases  shew  that  an  order  is 
a  requisition  by  a  party  who  has  a  right  to  command 
to  a  party  who  is  bound  to  obey,  as  a  cheque  upon  a 
banker  with  whom  the  drawer  has  an  account. 

Cresswell  J. — The  doctrine  that  a  cheque  is  not 
an  order  unless  there  are  funds  in  the  hands  of  the 
drawee,  has  been  long  overruled  (a). 

Patteson  J. — If  this  had  been  a  genuine  instrument, 
would  it  not  have  authorized  Mr.  Lotoe  to  pay  the 
money  ? 

Erle  J. — Suppose  an  action  for  goods  sold  and 
delivered  brought  against  Mr.  Lowe  by  Mr.  Dawson^ 
plea  payment ;  evidence  that  the  payment  had  been 
made  on  the  production  of  a  genuine  instrument  in 
the  tenor  of  the  instrument  set  out  in  the  indictment  • 
would  not  the  plea  be  proved  ? 

Ribtan  referred  to  JS.  v.  Vwian^  1  Den.  C.  C.  35 ; 
S.  C,  1  C,  &  K.  721 ;  the  expressions  of  Alderson 
B.  in  R.  V.  Illidge,  1  Den.  C.  C.  404  (J),  and  E.  v. 
Thorn,  2  Moo.  C.  C.  212. 

No  Counsel  appeared  on  behalf  of  the  Crown. 


(a)  See  A.  v.  Jackson^  3  Campb.  per  Colbbidob  J.»  as  to  a  war« 

370 ;  E.  ▼.  Locket,  1  Leach,  C.  C.  nnU 

53;  S.  C,  2  East,  PI.  c.  19,  8.  38  ;  (ft)  The  Judgment  in  that  case 

Clkch'i  case.  Ibid.  s.  37;  Ccarter^e  shews  that  some  of  those  expres- 

case,  1  Den.  C.  C.  67,  per  Parks  sions  need  qualification. 
B.;  R.  V.  Vwim,  1  C.  &  K.  721 ; 
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I85L 

Dawson's 
Case. 


JBRvtsC.  J. — I  think  if  this  had  been  a  genuine  docu- 
ment, and  payment  had  been  made  on  its  production, 
proof  of  those  facts  would  have  been  a  good  defence 
to  an  action.  The  document  must  therefore  be  held 
to  be  a  warrant.  I  am  strongly  inclined  to  think  that 
it  is  also  an  order. 

Cresswell  J. — I  should  be  sorry  to  raise  a  doubt 
as  to  its  being  both  a  warrant  and  an  order. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


1851. 


REGINA  V.  PATRICK  WELCH. 


The  indict- 
ment charg- 
ed A,  with 
having  **  ut« 
tered  and  put 
off"  false 
coin. 

HM  proY- 
ed,  although 
the  coin  was 
refused  by 
the  party  to 
whom  it  was 
offered. 


The  prisoner  was  convicted  at  the  Quarter  Sessions 
of  the  Peace  for  the  North  Riding  of  Yorkshire^  on  the 
3l8t  of  December^  1850,  and  the  following  case  was 
stated  for  the  consideration  of  the  Judges. 

The  indictment  charged  the  prisoner  with  having 
"uttered  and  put  oflf,"  but  not  with  having  "ten- 
dered ''  to  one  Benjamin  Dunning,  a  counterfeit  shil- 
ling. 

The  evidence  proved  that  the  prisoner  went  into 
the  shop  of  Dunning,  and  asked  to  purchase  some 
coffee  and  sugar,  and  in  payment  of  the  same  he  put 
down  on  Dunning^s  shop  counter  the  counterfeit 
shilling  in  question,  when  Dunning  took  it  up  and 
said  to  the  prisoner  that  the  shilling  was  a  bad  one. 
The  prisoner  then  left  Dunning^s  shop,  leaving  the 
shilling ;  but  without  the  coffee  and  sugar.  The 
prisoner  was  found  guilty  and  sentenced  to  be  im- 
prisoned and  kept  to  hard  labour  for  two  calendar 
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mouths ;  but  execution  of  the  sentence  of  hard  labour       1851. 
was  respited  for  one  month.     The  prisoner  remained    ^wklcu's 
in  gaol  for  want  of  bail.  Case. 

The  question  for  this  Court  was  whether  the  chaise 
of  having  *^  uttered  and  put  off"  was  proved  by  the 
above  evidence  ? 

This  case  was  considered  on  18th  January,  a.  p. 
1851,  by  Jervis  C.  J.,  Pattebon  J.,  Cresswell  J., 
Eele  J.,  and  Martin  B. 

Jervis  C.  J. — ^The  objection  seems  to  be  that  the 
coin  was  offered,  but  not  accepted ;  and  therefore  a 
question  is  raised  whether  the  terms  **  uttered  and  put 
off*'  are  satisfied  by  the  evidence.  We  are  of  opinion 
that  they  are.  It  has  often  been  decided  that  an 
uttering  may  be  proved  without  any  evidence  even 
of  a  tender. 

Cresswell  J.  referred  to  E.  v.  Madford^  1  Den. 
C.  C.  59. 


REGINA  V.  MARY  ANN  MEARS  AND  AMELIA      i851. 

CHALK.  


The    prisoners,    Mary  Ann  Mears    and  Amelia  A  conspiracy 
Chalky  were  tried  at  the  Epiphany  Sessions  for  the  town  tencw'to^ro- 
and  county  of  the  town  of  Southampton,  held  on  the  cure  an  in- 
7th  <X  January,  a.  d.  1851,  before  Edward  Smirkcy  to  have  illicit 
Esq.,   Recorder,  upon  the   following  indictment,  to  ^Mtion^w^th 
which  they  pleaded  **  not  guilty.*'  a  man.  is  an 

misdemea- 
nor at  common  law  (a). 

(a)  Semble, — llie  above  note  is  equally  law,  if  the  words  "  by  false  pretences"  are 
omitted. 
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1851.        Borougkf  Tovm^and  County  '^Thejurorsfor  our  lady 
Mbabs's      of  the  Totvn  of  Soutkamptanj  >the  Queen,  upon  their 
^**^  to  wit.  3  oath  and  affirmation y 

present  that  Mary  Ann  Mears^  late  of  the  parish  of  St. 
Mary^  in  the  town  and  county  of  the  town  aforesaid, 
single  woman,  being  a  person  of  wicked  and  depraved 
mind  and  disposition,  and  contriving  and  craftily  and 
deceitfully  intending  to  debauch  and  corrupt  the  morals 
of  one  Johanna  Carroll^  as  hereinafter  mentioned,  and 
to  seduce  her  into  an  infamous  and  wicked  course  of 
life,  heretofore  and  after  the  passing  of  a  certain  act 
of  Parliament  for  the  better  preventing  the  heinous 
offence  of  procuring  the  defiling  of  women,  to  wit,  on 
the  fourteenth  day  of  November^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  with  force 
and  arms  at  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  did  knowingly,  deceitfully,  and  un- 
lawfully attempt  and  endeavour,  as  much  as  in  her  lay, 
to  procure  the  said  Johanna  Carroll^  the  said  Johanna 
Carroll  being  then  and  there  a  child  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  an 
orphan  and  a  servant  out  of  place,  to  have  illicit,  carnal 
connection  with  a  man,  to  wit,  a  certain  man  whose 
name  is  to  the  jurors  aforesaid  unknown,  by  then  and 
there  knowingly  and  unlawfully,  falsely  and  fraudu- 
lently pretending  and  representing  to  the  said  Johanna 
Carroll  that  she  the  said  Mary  Ann  Mears  was  the 
friend  of  the  said  Johanna  Carroll^VLud  knew  her  father 
and  mother,  and  that  if  she  the  said  Johanna  Carroll 
would  go  home  with  her  the  said  Mary  Ann  Mears, 
she  the  said  Mary  Ann  Mears  would  keep  her  until 
she  the  said  Johanna  Carroll  could  get  a  place,  and 
that  she  the  said  Mary  Ann  Mears  would  herself  try 
all  she  could  to  get  her  a  place,  and  by  then  and  there 
under  such  false  and  fraudulent  pretences  and  repre- 
sentations taking  her  the  said  Johanna  Carroll  to  the 
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bouse  of  the  said  Mary  Ann  Meavs,  and  keeping  her  1851. 
there  for  a  long  space  of  time,  and  soliciting  her  and  ""mbIrs' 
trying  to  induce  her  then  and  there  to  have  ilh'cit  Case. 
carnal  connection  with  the  said  man ;  whereas,  in  truth 
and  in  fact,  the  said  Mary  Ann  Mears^  was  not  the 
friend  of  the  said  Johanna  Carroll^  and  the  said  Mary 
Ann  Mears  did  not  intend  to  take  and  did  not  take 
the  said  Johanna  Carroll  home  with  her  to  keep  the 
said  Johanna  Carroll  till  she  the  said  Johanna  Carroll 
coald  get  a  place,  or  till  she  the  said  Mary  Ann  Mears 
could  obtain  a  place  for  her ;  but  craftily  and  subtily 
ivith  the  wicked  design  and  purpose  by  the  said  false 
and  fraudulent  pretences,  representations,  and  means 
aforesaid,  to  procure  the  said  Johanna  Carroll  to  have 
connection  with  a  man  as  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  Crown 
and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  and 
affirmation  aforesaid,  do  further  present  that  Amelia 
Chalky  late  of  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  labourer,  at  the  time  of  the  com- 
mitting of  the  said  misdemeanor  by  the  said  Mary 
Ann  Mears  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  and  in  the  town  and 
county  aforesaid,  the  said  Mary  Ann  Mears  to  do 
and  commit  the  said  misdemeanor  wickedly,  know- 
ingly, and  unlawfully  did  aid,  abet,  and  assist,  con- 
trary to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  Crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  and 
affirmation  aforesaid,  do  further  present  that  the  said 
Mary  Ann  Mears  and  Amelia  Chalh  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  with  force  and 
arms  at  the  parish  aforesaid,  in  the  town  and  county 
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1851.      aforesaid,  wickedljs  designedly,  and  unlawfully  did 
Mbars'      attempt  and  endeavour  by  false  pretences,  false  repre- 

^^^^'  sentations,  and  other  fraudulent  means  to  procure  the 
said  Johanna  Carroll^  then  being  a  child  under  the 
age  of  twenty -one  years,  to  wit,  of  the  age  of  fiflteen 
years,  to  have  illicit  carnal  connection  with  a  man,  to 
wit,  a  certain  roan  whose  name  is  to  the  jurors  afore- 
said unknown,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  Grown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  and 
affirmation  aforesaid  do  further  present  that  the  said 
Mary  Ann  Mears  and  the  said  Amelia  Chalk  after- 
wards, to  wit,  on  the  day'  and  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  town 
and  county  aforesaid,  did  between  themselves  conspire, 
combine,  confederate  and  agree  together  wickedly, 
knowingly,  and  designedly  to  procure,  by  false  pre- 
tences, false  representations,  and  other  fraudulent 
means  the  said  Johanna  Carroll^  then  being  a  poor 
child  under  the  age  of  twenty-one  years,  to  wit,  of  the 
age  of  fifteen  years,  to  have  illicit  carnal  connectioa 
with  a  man,  to  wit,  a  certain  man  whose  name  is  to 
the  jurors  aforesaid  unknown,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  Crown 
and  dignity. 

The  following  was  the  case  proved  in  evidence  in 
support  of  the  indictment,  so  far  as  is  material  to  the 
questions  reserved. 

The  prosecutrix,  Johanna  Carroll,  a  girl  aged  fifteen, 
whose  father  and  mother  had  been  dead  for  two  years 
and  upwards,  had  been  put  out  to  service  by  the  Guar- 
dians of  the  Poor  within  the  town  and  county  of  the 
town  of  Southampton.    On  Monday  the  18M  of  No- 
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vember  last  she  left  her  last  place,  and  not  having  got      1851. 
another  she  applied  to  the  landlord  of  a  public-house  ""^Iibabr^ 
at  Southampton  for  a  bed  for  that  night.     The  land-       Case, 
lord  was  unknown   to  her  when   she  applied ;   the 
prisoner  Chalk  was  present,  and  the  prisoner  Mears 
joined  them  shortly  afterwards.     The  landlord  said 
he  could  not  give  her  a  bed  that  night,  but  referred 
her  to  Mrs.  Mears^  who  said  she  would  let  her  have  a 
bed  sooner  than  let  her  sleep  out.     The  prisoners 
were  at  this  time  living  in  the  same  house  in  the  said 
town,  and  had  no  apparent  means  of  subsistence  except 
by  prostitution  and  receiving  men  in  the  house. 

The  two  prisoners  then  took  the  prosecutrix  home. 
In  the  course  of  conversation  on  the  way,  and  just 
after  they  got  home,  Mears  having  learnt  from  the 
prosecutrix  who  she  was,  and  that  she  wanted  to  get 
into  service  again,  told  her  that  she  knew  her  father 
and  mother,  and  that  she  would  let  the  prosecutrix 
remain  in  the  house  without  paying  anything  till  she 
could  get  a  place,  and  that  she  (Mears)  would  also 
try  to  get  one  for  her. 

The  prosecutrix  remained  some  days  looking  for  a 
place,  and  doing  household  work  in  the  daytime,  and 
sleeping  with  a  little  girl  at  night.  Mears  gave  her 
food  while  there.  On  Tuesday  evening  the  prisoner 
brought  two  men  to  the  house,  who  stayed  some  time 
there,  and  drank  with  them.  On  Wednesday  the  two 
men  again  came  to  the  house,  and  slept  there,  each 
with  one  of  the  prisoners. 

On  Thursday  morning  the  prisoner  Chalk  talked  to 
the  prosecutrix,  and  advised  her  to  go  out  and  get 
money  by  "  going  along  with  men,  as  she  herself 
did  ;"  but  the  prosecutrix  did  not  follow  her  advice. 
On  that  day  three  men  came  in  the  afternoon  to  the 
house,  and  after  staying  a  short  time  went  away.  One 
of  them  returned  later  in  the  evening,  whilst  he  and 

Q  2 
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1851.  the  prosecutrix  and  both  prisoners  were  together  in  a 
Mears'  ^^^^  of  the  house,  the  man  (who  was  unknown  to  the 
Case.  prosecutrix)  called  Mears  out  for  a  few  minutes ;  in 
their  absence  the  prisoner  Chalk  told  the  prosecutrix 
that  "  they  had  perhaps  gone  out  to  talk  about  her 
(the  prosecutrix),  and  to  ask  the  man  whether  she 
and  the  man  would  go  into  the  bed-room  together." 
On  the  return  of  Mears  and  the  man,  Mears  called 
her  aside,  and  asked  her  whether  she  had  any  objec- 
tion to  go  into  the  bed-room  with  the  man.  The 
prosecutrix  refused  ;  on  which  Mears  said  to  her  that 
it  was  the  best  way  of  getting  a  living.  Chalk  also 
urged  her  to  go  with  the  man,  and  Mears  told  her 
she  would  get  some  money  from  him  if  she  did  so. 
The  prosecutrix  persisted  in  refusing,  and  the  man, 
after  drinking  with  the  women,  left  the  house  late  at 
night.  Mears  then  abused  the  prosecutrix  ;  charged 
her  with  being  sly  ;  called  her  offensive  names,  and 
said,  that  if  she  wanted  to  get  her  living  she  must  get 
it  as  she  did,  if  she  bided  with  her,  and  she  threatened 
to  turn  her  out  without  her  clothes :  the  prosecutrix 
said  she  would  go  then,  but  Mears  said  she  should 
stay  till  next  morning. 

On  Friday^  a  child  of  the  prisoner  Chalk,  who  was 
lying  dead  in  the  house,  was  buried.  Early  on  Sa- 
turday morning  the  prosecutrix  left  the  house  without 
being  allowed  to  take  back  her  clothes,  and  having  no 
friends  or  relations  to  go  to,  returned  to  the  work- 
house. The  prisoners,  or  one  of  them,  had  pawned 
part  of  her  clothes,  and  Mears  claimed  to  keep  the 
•rest  to  pay  for  the  prosecutrix's  lodging,  but  eventually 
delivered  them  up  to  the  inspector  of  police,  who  had 
been  sent  to  demand  them.  The  prosecutrix  had  no 
knowledge  of  the  course  of  life  followed  by  the  pri- 
soners till  the  third  dav,  but  she  owned  that  she  sus- 
pected  it  on  the  second. 
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There  was  no  proof  that  the  prisoners,  or  either  of       1851. 
them,  ever  knew  the  parents  of  the  prosecutrix,  or   "mbaW^ 
that  they,  or  either  of  them,  ever  tried  to  get  any        Case, 
place  as  a  servant  for  her. 

Several  witnesses  to  prove  the  girl  CarrolVs  pre- 
vious habits  and  good  character,  and  other  circum- 
stances, were  called  for  the  prosecution. 

The  prisoners  offered  no  evidence,  and  made  no 
statement  in  defence,  nor  were  they  defended  by 
Counsel. 

The  above  facts  were  left  to  the  jury  as  evidence 
under  all  the  counts,  and  the  jury  were  told  that  they 
could  not  find  both  prisoners  guilty  under  the  first  or 
second  counts,  nor  either  of  them  guilty  under  the 
last,  unless  they  believed  that  they  acted  in  concert, 
and  with  the  common  object  of  procuring  the  illicit 
connection  alleged  in  the  indictment  by  the  false 
pretences  and  representations  or  the  fraudulent  means 
charged. 

The  jury  found  both  guilty  on  all  the  counts.  The 
Recorder  passed  sentence  of  imprisonment  of  twelve 
calendar  months  on  each,  but  respited  execution,  and 
reserved  the  following  questions  for  the  decision  of  this 
Court.  The  prisoners  were  committed  to  prison  for 
want  of  bail. 

First.  Whether  the  above-stated  facts  were  evi- 
dence to  go  to  the  jury  on  all  or  any  of  the  counts  ? 

Second,  Whether  the  counts  or  any  of  them  dis- 
close an  indictable  offence  and  are  valid  in  point  of 
law? 

On  Saturday,  18th  Januaryj  1851,  this  case  was 
argued  before  Jervis  C.  J.,  Patteson  J.,  Cresswell 
J.,  Erle  J.,  and  Martin  6. 

Saunders,  for  the  Crown,  (with  him  Cooke')  said 
that  the  indictment  was  framed  under  stat.  12  &  1& 
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Vict.  c.  76,  the  provisions  of  which  were  intended  to 
be  as  comprehensive  as  possible  :  that  under  this  sta- 
tute it  would  be  sufficient  to  prove  falsity  of  purpose^ 
not  falsity  of  fact,  as  in  an  ordinary  case  of  false 
pretences ;  the  words  of  the  statute  were  "  false 
pretences,  false  representations,  or  other  fraudulent 
means/'  The  two  6rst  counts  of  the  indictment  were 
good  under  the  statute,  and  were  proved  ;  the  third 
was  for  a  conspiracy  at  common  law,  and  was  also 
proved, 

Jbrvis  C.  J ^The  only  question  for  this  Court  is, 

whether  any  one  count  in  this  indictment  discloses  an 
indictable  offence  ?  As  to  the  first  and  second  counts 
it  is  unnecessary  to  give  any  opinion,  since  we  all  think 
that  the  third  count  sufficiently  charges  an  indictable 
offence  at  common  law ;  and  there  was  evidence 
upon  which  the  jury  were  entitled  to  find  a  verdict  of 
guilty.  (The  Chief  Justice  mentioned  R.  v.  Delaval^ 
3  Burr.  1435.) 


1851. 


REGINA  V.  WILLIAM  DOVEY  AND  ELIZA 

BETH  GRAY. 


TwoperBons  At  the  Epiphany  Quarter  Sessions  for  the  County 

an  indict-  of  HantSy  holden  at  Winchester ^  on  the  30th  of  De- 

S'nt'fdoiy!  cemher,  1850,  William  Dovey  and  Elizabeth  Gray, 

ought  not  to  iirere  charged,  in  the  first  count  of  the  indictment,  with 

D6  sentenced 

thereon  on     Stealing;  and,  in  the  second  count,  with  receiving 
dii^ndffeto-   *^^^^^  turkies,  knowing  them  to  have  been  stolen. 

nies.    If  a 

verdict  of  guilty  be  given  against  both,  judgment  may  be  given  against  the  party  who 

is  proved  to  have  committed  the  first  felony  in  order  of  time. 
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IXwey  and  a  man  named  Hodder^^tho  had  absconded,       1851  • 
both  resided  at  Brook^  in  the  county  oiHantSy  near  the     gbay's 
premises  of  the  prosecutor,  from  which  the  property  was       ^^«- 
stolen ;  they  were  both  in  company  with  others  at  a 
public- house  at  eleven  o'clock  in  the  night  on  which 
the  turkies  were  stolen,  and  at  eight  o'clock   the 
following  morning  they  were  seen  together  ten  miles 
from  Brookj  on  the  road  from  th;it  place  to  Salisbury ^ 
with  a  horse  and  cart  belonging  to  Dover/.    The  same 
day  Davey  sold  two  of  the  turkies  at  Salisbury ;  and 
the  other  prisoner,  Elizabeth  Ghrdy^  who  resided  at 
Salisbury^  was  proved  to  have  disposed  of  the  remain- 
ing ten  at  Salisbury  on  the  same  day* 

The  prisoner  Dovey  made  a  statement,  which  was 
given  in  evidence,  that  he  was  called  up  at  two 
o'clock  A.M.,  in  the  night  on  which  the  turkies  were 
stolen  by  Hodder^  who  brought  the  turkies  to  him  in 
a  sack,  and  that  he  took  them  to  Salisbury ^  and  sold 
them  for  Hodder. 

The  jury  returned  a  verdict  of  Guilty  against  both 
prisoners  on  the  second. count  for  receiving. 

It  was  objected  by  Counsel  for  Elizabeth  Ghray^ 
citing  R.  V.  Messingham^  1  Moo.  C.  G.  257,  that  the 
prisoners  could  not  be  convicted,  inasmuch  as  the 
indictment  charged  a  joint  receiving,  whereas  the  evi- 
dence shewed  separate  acts  of  receiving.  The  jury 
were  thereupon  asked  whether  they  found  a  joint  or 
separate  receiving,  upon  which  they  returned  the 
following  verdict : — 

"  We  find  that  William  Dovey  received  on  the  road 
between  Brook  and  Salisbury^  and  Elizabeth  Ghray 
at  Salisbury.  The  prisoners  were  not  together  at 
the  time." 

Sentence  of  imprisonment  was  passed  on  both  pri- 
soners, and  execution  respited.     Elizabeth  Gray  was 
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admitted  to  bail,  and  William  Dovey  was  remanded 
to  prison. 

The  question  for  this  Court  was  whether  upon  this 
verdict  the  judgment  ought  to  be  reversed  in  favour  of 
both  or  either  of  the  prisoners  ? 

On  Saturday^  18th  January^  1851,  this  case  was 
argued  before  Jervis  C.  J.,  Patteson  J.,  Cuesswell 
J.,  Erle  J.,  and  Martin  B. 

Saunders  for  the  prisoner  Gray  {a)  was  stopped 
by  Jervis  C.  J.,  who  said  that  the  Court  were  of 
opinion  that  the  first  receiver,  Dovey,  was  pro- 
perly convicted :  and  as  -fl.  v.  MessinghatHj  1  Moo. 
C.  C.  257,  shews  that  several  persons  cannot  be  con- 
victed of  distinct  felonies  which  are  charged  in  an 
indictment  as  a  joint  felony,  the  evidence  ought  to 
have  been  confined  to  the  case  of  the  first  receiver, 
and  a  verdict  of  acquittal  taken  in  favour  of  Gray. 

(a)  Saunders  stated  that  the  male  prisoner  had  hanged  himself  since 
his  conviction. 


1851. 


THE  QUEEN  v.  GEORGE  REID,  WILLIAM 
ACKROYD  and  WILLIAM  ROTHWELL. 


i4.  wasin-  At  the  Ybr^  Winter  assizes,  a.  d.,  1850,  the  pri- 

feloniously     soners  were  tried  before  Mr.  Baron  Martin,  on  the 
assauitinffB.,  following  indictment. 

putting  him  C9 

in  fear  and 

danfiferof  his  life,  feloniously  and  violently  stealing  from  his  person,  and  before,  at  and 

after  such  robbery  feloniously  beating  him  agaimst  the  form  of  the  statute,  and  against 

the  peace.    Verdict,  guilty  of  assaulting  and  beating,  with  intent  to  rob. 

Held,  that  the  above  finding  would  not  warrant  a  conviction  of  assault  either  at  com- 
mon law  or  under  the  stat  7  &  8  Wm.  4  &  I  Vict,  c.  85,  s.  1 1,  and  that  the  judgment 
must  be  arrested. 


CROWN  CASES  RESERVED.  89 

Yorkshire^  (to  wit).  The  jurors  for  our  lady  the  1851. 
Queen  upon  their  oath  present  that  George  Reid^  late  j^^j^.g 
of  the  parish  of  Doncaster,  in  the  county  of  York,  Case. 
labourer,  William  Ackroyd^  late  of  the  same  parish, 
labourer,  and  William  Rothwell^  late  of  the  same 
parish,  labourer,  on  the  eighteenth  day  of  September^ 
in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  fifty,  with  force  and  arms  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  and  upon  George  Smithy 
in  the  peace  of  God,  and  our  said  lady  the  Queen, 
then  and  there  being,  feloniously  did  make  an  assault, 
and  him  the  said  George  Smith  in  bodily  fear  and 
danger  of  his  life  then  and  there  feloniously  did  put, 
and  two  pieces  of  the  current  silver  coin  of  the  realm 
called  shillings,  two  pieces  of  the  current  coin  of  the 
realm  called  sixpences,  and  one  silk  handkerchief  of 
the  value  of  two  shillings  of  the  monies,  goods,  and 
chattels  of  the  said  George  Smithy  from  the  person  and 
against  the  will  of  the  said  George  Smithy  then  and 
there  feloniously  and  violently  did  rob  (a),  steal,  take, 
and  carry  away.  And  that  the  said  George  Rdd, 
WUliam  Ackroyd^  and  William  Rothwell  immediately 
before,  at  the  time  of,  and  also  immediately  after  such 
robbery  as  aforesaid,  did  then  and  there  feloniously 
beat  and  strike,  and  use  other  personal  violence  to  the 
said  George  Smith  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  Crown  and  dignity. 

The  jury  found  that  the  prisoners  were  guilty  of 
assaulting  and  beating  George  Smith  (the  person 
named  in  the  indictment)  with  intent  to  rob  him. 

It  was  objected  by  the  Counsel  for  the  prisoners,  that 

(a)  In  the  course  of  the  argu-      that  the  word  rob  was  here  insen- 
ment  V.  Williams  J.  remarked      sible  and  superfluous. 
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185L      upon  this  finding  the  prisoners  were  entitled  to  have 
B.Kii>'B     *  verdict  of  not  guilty  entered  for  them. 
^^«-  The  learned  Baron  thought  not,  and  that  it  was 

lawful  to  proceed  to  judgment  against  the  prisoners ; 
but  at  the  request  of  their  Counsel,  and  with  the  con- 
currence of  the  Counsel  for  the  prosecution,  he  respited 
the  judgment  until  the  next  assizes,  in  order  that  the 
question  might  be  submitted  to  this  Court. 

On  the  18th  January,  a.d.  1851,  this  case  stood  for 
argument  before  Jer vis  C.  J.,  Patteson  J.,  Crbss- 
WELL  J.,  Erlb  J.,  and  Martin  B. 

Overend  appeared  for  the  prisoners,  Meid  and  Rothr 
welL  Dearsley  for  Ackroyd.  This  case  was  adjourned 
to  the  8th  February^  by  order  of  the  Court,  in  order 
that  Counsel  might  be  heard  on  behalf  of  the  Crown. 
And  on  that  day  it  was  argued  before  Jbrvis  C.  J., 
Aldbrson  B.,  V.  Williams  J.,  Platt  B.,  and 
Martin  B. 

Overend  (with  him  Dearsley). — First.  The  indict- 
ment does  not  include  an  assault  with  intent  to  rob« 
The  offence  charged  is  robbing,  t.  e.  larceny  with 
aggravation ;  robbery  does  not  necessarily  include  an 
assault ;  there  may  be  a  robbery  by  putting  in  fear. 
The  foundation  of  the  chaise  of  robbery  is  larceny ; 
whereas  the  foundation  of  a  charge  of  assault  with 
intent,  is  an  assault. 

Alderson  B. — Is  there  any  instance  of  a  person 
being  found  guilty  of  one  felony  on  a  charge  of 
another  felony,  unless  such  felony  is  charged  in  the 
indictment^  expressly  or  by  necessary  implication? 
At  common  law  a  felony  was  partible,  and  therefore 
if  the  charge  necessarily  included  two  felonies,  there 
might  be  a  conviction  of  the  lesser,  and  an  acquittal 
of  the  greater,  but  not  otherwise. 


CROWN  CASES  RESERVED.  91 

Overend.    The  jury  here  only  fiod  the  prisoners       1851. 
guilty  of  the  matter  of  aggravation,  they  acquit  of  the      j^g,^»g 
thing  itself  of  which  the  aggravation  is  an  incident,       Caae. 
viz.|  the  robbery.    Therefore  the  verdict  finds  a  crime 
to  have  been  committedi  which  was  not  charged,  viz., 
an  assault  with  intent  to  rob.    2  East,  P.  G.  514,  515. 
E.  V.  Wathins,  C.  &  M.  264. 

Secondly.  The  findingof  the  jury  is  not  warranted 
by  the  stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11.  That 
statute  was  passed  in  order  to  obviate  the  necessity  of 
two  indictments,  where  the  offence  charged  involved 
a  felony  as  well  as  misdemeanor.  It  could  not  have 
been  meant  to  provide  for  a  case  in  which  several  dis- 
tinct felonies  are  charged,  for  that  case  needed  no 
such  provision ;  since  any  number  of  felonies  which 
were  involved  in  one  act  could  have  been  all  charged 
in  the  same  count  at  common  law.  The  statute  would 
therefore  have  been  inoperative,  except  in  the  view 
above  suggested.  The  jury  have  acquitted  the  pri- 
soners of  all  the  felonious  acts  charged  in  the  indict- 
ment, and  have  found  them  guilty  of  another  felony ; 
which  they  had  no  power  to  do.  {Vcandercxmii* s  case^ 
2  East,  P.  C.  519).  The  stat.  7  Wm.  4  &  1  Vict, 
c.  85,  was  not  intended  to  alter  the  forms  of  criminal 
pleading,  but  merely  to  enable  the  jury  to  convict  of 
that  portion  of  an  offence  which  was  charged  in  an 
indictment  for  a  particular  class  of  felcmies,  but  which, 
owing  to  its  being  a  misdemeanor,  was  not  punish- 
able on  that  indictment  The  words  in  the  finding 
'*  with  intent  to  rob  him,"  cannot  be  rejected  as  sur- 
plusage, because  they  are  sensible  and  material  where 
they  stand,  and  give  the  assault  the  character  of  a 
felony,  instead  of  that  of  a  misdemeanor. 

jffaU  for  the  Crown,  contended  that  the  stat.  7  Wm.  4 
and  1  Vict.  c.  85,  s.  11,  applied  to  any  felony,  and 
authorized  an  acquittal  of  the  particular  felony  charged, 
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1851.  ^nd  a  coDvintion  of  assault ;  that  it  left  it  quite  uncertain 
jj^gjjj,^  what  sort  of  assault  was  meant ;  that  assaults  are  of  two 
Case.  kinds ;  some  felonious,  some  mere  misdemeanors,  and 
that  the  statute  seemed  to  include  both.  But  if  not,  he 
contended  that  the  verdict  was  a  good  finding  of  a  felony 
at  common  law ;  that  any  number  of  felonies  might 
be  charged  in  the  same  count ;  that  a  felonious  assault 
was  charged  in  the  indictment ;  that  an  assault  with 
intent  to  rob  was  the  only  instance  of  a  mere  assault 
with  intent,  which  amounted  to  felony ;  that  Vander- 
ca;i2A*5ca«e  was  different,  because  there  the  intent  might 
relate  to  any  sort  of  felony,  but  here  it  is  confined  to 
one  class,  viz. :  an  intent  to  rob ;  that  if  the  verdict 
were  held  to  be  bad,  it  would  be  error  on  the  record, 
and  a  venire  de  novo  must  be  awarded. 

Alderson  B. — We  cannot  award  a  venire  de  novo  ; 
no  judgment  has  been  given.  The  proper  course 
would  be  to  arrest  the  judgment. 

Overend  referred  to  Campbell  v.  The  Queen^  2  Cox 
C.  C.  463;  B.  v.  Huxley,  C.  &  M.  596;  R.  v. 
Walker,  2  M.  &  R.  446. 

Jervis  C.  J. — I  am  of  opinion  that  the  finding  of 
the  jury  does  not  warrant  a  conviction,  and  that  the 
judgment  must  be  arrested.  There  are  two  ways  in 
which  the  case  is  presented  to  the  Court.  It  is  Jirst 
said  that  the  finding  of  the  jury  was  one  of  a  felony  that 
was  technically  included  in  the  indictment,  and  there- 
fore, without  reference  to  the  statute,  the  prisoners 
might  be  convicted  at  common  law.  I  think  that 
not  the  correct  view  of  the  case.  In  order  to  convict 
of  a  felony  which  was  not  the  felony  primarily  charged, 
it  is  necessary  that  the  minor  felony  should  be  sub- 
stantially stated  in  the  indictment.  There  is  the  case 
of  an  indictment  for  burglary,  which  comprehends  in 
its  statement  an  indictment  for  housebreaking,  and 
generally  for  larceny  in  the  house ;  it  has  been  con-^ 


Case. 
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tended  that  the  party  might  be  convicted  of  intending  to  1851. 
gteal ;  but  it  was  decided  in  Vandercomb's  cascj  that  reid's 
in  an  indictment  for  burglary  and  stealing  you  could 
not  find  the  party  guilty  of  intending  to  steal.  If  that 
be  the  true  criterion  you  must  look  at  the  indictment 
and  strike  out  that  portion  of  it  which  the  jury  have 
negatived.  The  jury  here  have  struck  out  that 
he  did  violently  seize  and  carry  away  the  goods, 
and  have  thereby  left  the  assault  only,  and  not  an 
assault  with  intent  to  rob.  It  is  said,  in  addition, 
that"  robbery"  is  a  word  of  art  which  includes  the 
intent ;  I  do  not  think  that  can  be  maintained.  The 
mere  insertion  of  the  words  rob  or  robbery  in  the  in- 
dictment, cannot  be  taken  to  have  that  effect.  The 
conviction  cannot  therefore  be  sustained  at  common 
law,  because  the  jury  have  found  the  prisoners  guilty 
of  a  felony  which  is  not  charged  in  the  indictment. 
Secondly^  it  is  said  that  the  late  statute  enabled  the 
jury  to  find  a  verdict  of  an  assault  with  intent  to 
rob.  But  the  only  assault  which  that  statute  refers 
to,  is  an  assault,  with  the  legal  incidents  of  an  assault, 
viz.,  the  legal  character  of  a  misdemeanor ;  but  that 
is  not  the  assault  here  found.  The  consequence  is, 
that  when  the  record  is  made  up,  it  would  shew  an 
indictment  for  a  robbery,  which  included  a  stealing 
and  an  assault,  and  a  verdict  of  guilty  of  a  felony 
which  was  not  charged  :  such  a  finding  would  not  be 
warranted,  and  would  be  equivalent  to  no  finding  at 
all.  The  conviction  therefore  is  bad.  The  certificate 
however  will  not  be  issued  for  a  few  days,  and  in  the 
meantime  the  Justices  can  take  the  requisite  steps  to 
bring  the  prisoners  to  trial  on  the  charge  of  assaulting 
with  intent  to  rob. 
The  rest  of  the  Court  concurred. 
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1851.        THE  QUEEN  v.  ROBERT  COURTICE  BIRD 
AND  SARAH  BIRD. 


B.  and  wife  The  prisoners  were  tried  before  JRussell  Crurney^  Esq., 
indicted  for    Q,  Q     ^t  the  Devon  Summer  assizes,  on  an  indict* 

having  on  , 

10th  Nm>.  ment,  which  charged  them  with  having  on  the  10th 
BaultedJ.  November^  1849,  assaulted  Mary  Ann  Parsons  with 
wthintentto  intent  to  wound,  and  with  intent  by  such  wounding: 

wound,  and  ,  •'  ^ 

with  intent     to  do  her  grievous  bodily  harm. 

TO^dkigto       'T^®  prisoners  pleaded  that  they  had  been  before 

dohergriev-  acquitted  of  the  offence  charged. 

ous  bodily  mi        i  •     i  •  i»  i         «      /* 

harm.  I  he  plea  set  out  an  indictment  for  mnrder,  the  first 

/oS^SoST*"  <^<>"Qt  of  which  charged  a  murder  of  Mary  Ann 
•ettingout  Parsons,  by  striking  on  the  5th  of  November,  1849, 
ment  for  with  astick,  ou  the  head,  cheat,  shoulders,  back,  arms, 
m^to,^n.  iggg^  j^j  thighs,  causing  divers  mortal  bruises  of  which 
counts ;  the  she  died  on  the  4th  of  January,  1850. 
ailegingbeat-  2nd  count.  Alleged  the  mortal  bruises  to  have  been 
Nov  Tst^  caused  by  divers  beatings  between  5th  November  aud 
Dec.,  and  ist  Ist  of  January. 

Jiim.,  and  on 

divers  other 

days  between  5th  Nov.  and  Ist  of  Jan.  The  plea  then  averred  the  identity  of  the  aseaolts 

charged  on  this  and  the  former  trial. 

Replication,  that  the  prisoners  were  not  acquitted  of  the  felony  and  murder,  including 
the  same  identical  assaults  chaived  in  the  present  indictment. 

On  the  trial  for  murder  the  Counsel  for  the  Crown  had  opened  the  assaults  alleged 
in  the  third  count,  (among  others),  as  conducing  to  the  deatn,  and  had  given  evidence 
of  them  in  support  of  the  charge  of  murder. 

It  was  proved  on  that  trial,  as  it  also  was  on  this,  that  the  death  which  took  place 
on  the  4th  of  Jamuny  was  caused  exclusively  by  one  particular  blow  on  the  nead 
inflicted  shortly  before  the  death  of  the  deceased,  and  there  being  no  evidence  to  shew 
that  that  blow  had  been  struck  by  either  of  the  prisoners,  they  were  acquitted  on  the 
whole  indictment 

It  was  not  shewn  on  the  present  trial  that  there  were  any  other  assaults  committed 
but  those  which  had  been  given  in  evidence  on  the  former  trial. 

llie  Judge  directed  the  jury  that  if  they  were  satisfied  that  there  were  several  distinct 
and  independent  assaulis,  some  or  any  of  which  did  not  in  any  way  conduce  to  the  death  qf 
the  deceased,  it  would  be  their  duty  to  find  a  verdict  for  the  Crown. 

Verdict,  Gailty. 

Held,  by  eight  Judges,  that  the  conviction  was  right:  by  six  Judges,  that  the  con- 
viction was  wrong. 
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3rd  count.  Alleged  beatings  on  5th  November ^  Ist       1851. 
Decembevj  and  Ist  January^  and  on  divers  other  days      bird's 
between  5th  November  and  Ist  January.  ^**®- 

4th  count.  Alleged  the  mortal  bruises  to  have 
been  caused  by  blows  inflicted  with  a  scourge  made  of 
leather  thongs. 

5th  count.  Alleged  the  mortal  bruises  to  have  been 
caused  by  casting  and  throwing  her  against  the  ground 
on  the  Ist  of  January^  1850.  * 

6th  count.  Alleged  the  mortal  bruises  to  have  been 
caused  by  throwing  her  on  the  ground,  and  then 
kicking  and  beating  heron  the  1st  of  Jantiary,  1850. 

It  then  alleged  that  the  indictment  included  divers 
assaults  against  Mary  Arm  Parsons,  and  that  the 
prisoners  were  acquitted  upon  the  said  indictment,  and 
that  the  assaults  included  in  the  felony  and  murder 
charged  upon  them  in  the  said  indictment  were  the 
same  as  those  charged  in  the  present  indictment.  The 
replication  to  this  plea  averred, 

That  the  prisoners  were  not  acquitted  of  the  felony 
and  murder,  including  the  same  identical  assaults 
charged  in  the  present  indictment. 

The  former  record  was  put  in,  and  it  was  proved 
that  on  the  former  trial  evidence  had  been  given  of 
different  assaults  committed  by  the  prisoners  upon  the 
deceased  through  the  months  of  November  and  De- 
eember.  One  on  the  5th  of  November  with  a  stick 
upon  the  arih  and  neck,  one  at  the  end  of  November, 
or  banning  of  December  with  a  stick  across  the 
shoulders,  another  with  a  furze  bush  about  the  11th  of 
December,  and  it  was  also  shewn  that  some  time  before 
the  death,  but  the  precise  time  was  not  fixed,  the  de- 
ceased  had  been  flogged  with  a  birch  on  the  legs  and 
thighs  (a)« 

(a)  Struck  ont  by  consent  at  the  hearing  before  this  Court.    (Vide 
remarks  on  this^  on  the  second  argument,  post). 
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1851.  The  counsel  for  the  prosecution  in  opening  the  case 

Bird's      ^^  *^^  J"^y  ^°  ^^^  former  trial  had  opened  these  dif- 

Case,        ferent  assaults  as  conducing  to  the  death,  but  stated 

that  if  he  should  fail  in  proving  that  they  conduced  to 

the  death,  they  would  furnish  evidence  of  the  animus 

of  the  prisoners. 

It  being  proved,  however,  on  that  trial,  as  it  also 
was  on  this,  that  the  death  which  took  place  on  the 
4th  oi  January^  was  caused  exclusively  by  one  parti- 
cular blow  on  the  head  inflicted  shortly  before  the 
death  of  the  deceased,  and  there  being  no  evidence  to 
shew  that  that  blow  had  been  struck  by  either  of  the 
prisoners,  they  were  acquitted. 

It  was  not  shewn  at  the  present  trial  that  there  were 
any  other  assaults  committed  but  those  which  had 
been  given  in  evidence  on  the  former  trial. 

Under  these  circumstances,  the  following  question 
of  law  arose,  whether  the  general  acquittal  pronounced 
at  the  former  trial  could  operate  as  a  bar  to  a  prose- 
cution for  each  and  every  of  the  assaults  so  given  in 
evidence. 

After  telling  the  jury  that  the  burden  of  proof  lay 
upon  the  prisoners  who  were  bound  to  establish  the 
truth  of  their  plea,  the  learned  Commissioner  di- 
rected them,  that  if  they  were  satisfied  that  there  were 
several  distinct  and  independent  assaults^  some  or  any 
of  which  did  not  in  any  way  conduce  to  the  death  of  the 
deceased  f  it  would  be  their  duty  to  find  a  verdict  for  the 
Croton. 

The  jury  thereupon  found  a  verdict  for  the  Crown. 
But  a  doubt  existing  in  the  mind  of  the  learned  Com- 
missioner as  to  the  correctness  of  his  direction  to  the 
jury,  he  stated  the  above  case  for  the  opinion  of  this 
Court.  The  prisoners  were  not  sentenced  but  re- 
mained in  custodv. 

On   Wednesday^    20th  November^  1850,   this  case 
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was  argued  before  Pollock  C.  B.,  Wiohtman  J.,       1851. 
V.  Williams  J.,  Talfourd  J.,  and  Martin  B.  bird's 

Slade  appeared  as  Counsel  for  R.  C.  Bird.  ^^«' 

Cox  for  S.  Bird. 

Cockbum  Q.  C.  (Solicitor  General),  with  him  Rowe 
Q.  C,  and  Karslahe  for  the  Crown. 

Slade.  The  prisoners  when  tried  upon  the  second 
indictment  had  already  been  in  peril  for  the  offence 
therein  charged  on  a  previous  indictment,  and  were 
therefore  entitled  to  an  acquittal.  The  plea  of  autre 
fm  acquit  raised  the  issue  of  the  identity  of  the  two 
charges,  and  on  proof  of  such  identity  the  prisoners 
were  entitled  to  an  acquittal.  If  by  any  evidence  what- 
ever the  prisoners  could  have  been  legally  convicted 
on  the  first  indictment,  whether  such  evidence  were 
offered  by  the  Crown  or  no,  then  the  plea  of  autrefois 
aeqmt  entitled  them  to  a  verdict  of  not  guilty.  It 
was  material  on  the  second  trial  to  shew  that  the 
assaults  there  charged  were  part  of  the  very  act  or 
transaction  for  which  the  Crown  prosecuted  on  the 
first  trial.  They  were  so.  The  Counsel  for  the 
Crown  relied  on  the  proof  of  those  very  assaults  as 
part  of  the  proof  of  the  felony  and  murder ;  and  when 
the  medical  evidence  shewed  clearly  that  the  death  was 
not.  attributable  to  any  of  the  assaults  there  charged, 
there  was  a  general  verdict  of  acquittal.  On  the  first 
trial  the  question  whether  the  prisoners  could  be  con- 
victed of  an  assault  underwent  no  discussion.  The 
point  was  suggested ;  but  the  learned  Judge  decided 
on  the  authority  of  Reg.  v.  Crumpton,  C.  &  M.  597, 
that  they  could  not,  and  they  were  therefore  acquitted 
on  all  the  counts^ 

On  the  second  trial,  the  identity  of  the  assaults 
being  clearly  proved,  it  was  submitted  to  the  learned 
Commissioner  that  the  issue  raised  by  the  replication 
was  proved  in  favour  of  the  prisoners,  and  that  they 

vol.  n.  H 
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1851.  were  therefore  entitled  to  an  acquittal.  But  instead 
gjjjjj.g  of  putting  to  the  jury  the  facts  which  went  to  make 
Cast.  up  the  issue  which  was  so  raised,  the  learned  Com- 
missioner adopted  the  words  used  by  Pattbson  J.  in 
R.  V.  Crumpton,  C.  &  M.  697,  and  told  the  jury 
that  if  they  were  satisfied  that  there  were  several  dis- 
tinct and  independent  assaults,  some  or  any  of  which 
did  not  in  any  way  conduce  to  the  death  of  the 
deceased,  it  would  be  their  duty  to  find  a  verdict  of 
guilty.  There  are,  therefore,  two  questions  for  this 
Court.  1.  Whether  upon  proof  of  the  identity  of  the 
assaults  charged  in  the  two  indictments  the  prisoners 
were  not  entitled  to  an  acquittal.  2.  Whether  the 
questions  left  to  the  jury  by  the  learned  Commissioner 
were  not  a  misdirection. 

The  two  questions  may  be  considered  together :  it 
will  be  convenient  to  consider  the  cases  which  hare 
been  decided  on  stat.  7  Wm.  4  &  1  Viet.  €•  85,  s.  11, 
in  chronological  order.     The  statute  provides  *'  That 
on  the  trial  of  any  person  for  any  of  the  offences  here- 
inbefore mentioned,  or  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the 
felony,  and  to  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted,  if  the  evidence  shall  warrant  such 
finding ;  and  when  such  verdict  shall  be  found  the 
Court  shall  have  power  to  imprison  the  person  so 
found  guilty  of  an  assault  for  any  term  not  exceeding 
three  years."     Suppose,  therefore,  that  a  prisoner  in- 
dicted for  a  felony  could  be  legally  convicted  of  an 
assault  on  any  evidence  which  might  conceivably  be 
offered,  he  would,  when  tried  for  such  a  felony,  he  in 
peril  of  being  convicted  for  an  assault,  and  would 
therefore  be  entitled  to  plead  such  record  in  bar  of  a 
second  indictment  for  such  assault. 

The  cases  shew  that  Mr.  Greaves  (in  his  note  (/)  to 
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1  Russell  on  Crimes,  782),  has  put  too  narrow  a  con-       1851. 
struction  on   the  statute  7  Wm.  4  &  1  Vict.  c.  85,      bird^i 
8- 11.     In  M.  V.  Ellis,  8  C.  &  P.  654,  a.  d.  1838,  the       Case, 
charge  of  felony  was  negatived,  and  therefore  the 
assault  of  which  the  prisoner  ^as  convicted  could  not 
have  been  committed  in  the  endeavour  to  commit  a 
felony.    Yet  Park  J.  and  Alderson  B.  held  the  con* 
viction  good. 

V.  Williams  J. — That  case  would  be  in  point  if 
there  had  been  a  robbery,  but  no  conviction  of  the 
robbery :  for  here  there  has  been  a  death. 

Slade.  It  seems  that  there  was  a  robbery  in  fact,  in 
that  case.  In  R.  v.  Gould,  9  C.  &  P.  364,  a.  d.  1840 
A.  was  indicted  for  burglary.  He  had  been  pre- 
viously tried  for  the  murder  of  j5.,  at  the  time  when 
the  alleged  burglary  was  committed,  and  in  furtherance 
and  prosecution  of  its  commission.  Parke  B.  in  sum- 
ming up  the  case,  told  the  jury  that  the  charge  in  the 
indictment  did  not  affect  the  life  of  the  prisoner,  as 
there  was  not  an  allegation  that  the  burglary  was 
acoompanied  by  violence,  and  that  if  he  had  been  in- 
dicted for  burglary,  with  violence,  as  he  might  have 
been  convicted  of  manslaughter  or  even  of  assault  on 
the  indictment  for  murder,  on  which  he  had  been 
acquitted  altogether,  in  his  opinion  that  acquittal 
would  have  been  an  answer  to  the  allegation  of  vio- 
lence if  it  had  been  inserted  in  the  present  indict- 
ment. In  A.  V.  Gutteridge,  9  C.  &  P.  471,  a.  d. 
1840,  Parke  B.  said,  "  I  quite  agree  with  the  learned 
Counsel,  that  on  an  indictment  for  felony,  you  ought 
not,  under  the  late  statute,  to  convict  of  a  completely 
independent  and  distinct  assault ;  but  only  of  such  an 
assault  as  is  connected  with  the  felony  chained."  In 
R.  V.  Pooly  9  C.  &  P.  728,  a.  d.  1841,  no  evidence  of 
the  manslaughter  was  offered,  but  Gurney  B.  said, 
*^  Taking  that  to  be  so,  we  should  have  evidence  as  to 

H  2 
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1851.       the  blows,   because   on   this  inquisition  the  prisoner 
B,^p,g      may  be  convicted  of  an  assault  under  stat.  7  Wm.  4 

Case.  &  1  Vict.  C.  85,  S.  11. 

In  R.  V.    McPhane  and  Others,  C.  &  M.  212, 
A.  D.  1841,  A.  JB.  &  C  were  jointly  indicted  for  a 
felonious  assault  ;  C.  was  proved  not  to  have  come  up 
till  after  the  felonious  acts  had  been  committed  by  tbe 
others,  and  they  had  left  the  spot,  and  therefore  as 
the  assault  committed  by  C.  was  totally  disconnected 
from  the  felony,  Tindal  C.  J.  held  that  C.  must  be 
acquitted.     And  with  regard  to  A.  &c  B.he  directed 
the  jury  that  if  they  were  not  satisfied  that  they  had 
the  intent  either  of  wounding  with  intent  to  maim,  or 
with  intent  to  do  grievous  bodily  harm,  but  still  were 
of  opinion  that  they  struck  the  prisoner  in  the  way 
described  by  the  evidence,  they  were  at  liberty  to  con- 
vict them  of  a  common  assault  only.     Therefore,  in  the 
opinion  of  Tindal  C.  J.  the  assaults  need  not  be  such 
as  conduced  to  the  felony  charged,  so  long  as  they 
were  a  part  of  the  transaction  which  was  charged  as  a 
felony  in  the  indictment.     It  is  not  contended  that  a 
person  can  be  convicted  of  an  assault  which  was  wholly 
disconnected  from  the  transaction  charged,  as  a  felony. 
In  M.  V.  Phelps,  C.  &  M.  180;  S.  G  1  Greaves's  Rus- 
sell, 781;  2Moo.C.C.240,A.D.1841,  the  fifteen  Judges 
held  that  the  assault  must  be  a  fact  comprised  among 
those  which  if  proved  would  amount  to  the  greater 
charge  of  felony,  not  a  distinct  and  separate  assault 
such  as  was  there  pro%'ed.     But  they  did  not  hold  that 
the  assault  must  be  so  connected  with  such  greater 
charge  as  to  ** conduce  to  the  felony"     The  whole 
difficulty  arises  from  the  expressions  reported  to  be 
used  by  Patteson  J.  in  /?.  v.  Orumpton^  C.  &  M. 
600,   A.  D.  1842.     '*I  think  no  assault  is  included 
in  a  charge  of  manslaughter  which  does  not  conduce  to 
the  death  of  the  deceased,  although  the  death  itself  be 
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not  manslaughter.  Here  the  surgeon  disconnects  this  1851. 
assault  from  the  death,  and  I  think  therefore  that  the  bird's 
prisoner  is  entitled  to  be  acquitted  altogether."  This  ^*'^' 
seems  to  be  much  too  narrow  a  construction  of  the 
acty  and  one  which  has  not  received  the  sanction  of 
the  other  Judges.  It  would  seem  to  involve  the  doc- 
trine that  where  there  was  no  conviction  for  the 
felony,  there  could  be  no  conviction  for  the  assault, 
which  is  certainly  not  law.  In  R.  v.  Archer^  2  Moo. 
€•  C.  283,  A,  D.  1843,  Patteson  J.  held  that  where  a 
felonious  assault  has  been  committed  by  divers,  one 
of  the  parties  charged  may  be  acquitted  of  the  felony 
and  convicted  of  the  assault,  while  the  others  may  be 
convicted  of  the  felony ;  and  the  fifteen  Judges  affirmed 
the  decision.  In  R.  v.  Boden,  1  C.  &  K.  399,  a.  d. 
1844,  Parke  B.  is  reported  to  have  said,  '•There 
appear  to  be  two  constructions  of  the  statute,  either  of 
which  will  authorize  a  conviction  for  the  assault  in 
this  case.  The  first  is,  that  the  statute  warrants  a 
conviction  for  an  assault,  in  every  case  where  the  felony 
charged  includes  an  assault.  It  may  have  been  the 
intentiou  of  the  Legislature  to  do  away  with  the  dis- 
tinction that  formerly  prevailed,  that  on  an  indict- 
ment for  felony  the  prisoner  could  not  be  convicted  of 
a  misdemeanor  included  in  such  felony,  although,  in 
the  case  of  complicated  felonies,  as  murder  and  bur- 
glary, he  might  be  convicted  of  a  lesser  felony  included 
in  such  charges.  One  ground  of  the  former  distinc- 
tion was,  that  in  felony  the  prisoner  was  not  entitled 
to  make  his  full  defence  by  Counsel ;  and  therefore  if 
he  was  convicted  of  a  misdemeanor,  on  an  indictment 
for  felony  he  would  have  been  deprived  of  the  benefit 
of  his  Counsel's  address  to  the  jury.  But  since  the 
Prisoners'  Counsel  Act  this  distinction  is  done  away 
with ;  and  it  may  therefore  have  been  the  intention 
of  the  Legislature  to  permit  a  conviction  for  an  assault 
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1851.  in  the  case  of  any  feloDy  incIudiDg  an  assault.  The 
Bjjj^fg  second  construction  is,  that  the  statute  authorizes  a 
Caee.  conviction  of  that  assault  which  is  offered  in  evidence 
on  the  part  of  the  prosecution  in  support  of  the  felony 
charged.  Therefore,  qudcunque  vid,  the  prisoner  in 
this  case  may  be  convicted  of  an  assault.  Another 
view  of  the  statute  has  been  suggested  in  a  very  learned 
note  to  a  recent  edition  of  Mr.  Serjeant  Russell's 
work  on  the  Criminal  Law ;  but  it  seems  to  me  that 
that  view  of  the  statute  would  exclude  a  large  number 
of  cases,  such  as  cutting  with  intent  to  do  grievous 
bodily  harm ;  and  there  so  many  instances  in  which 
it  has  been  held  that  the  statute  applies  to  such  cases, 
that  I  think  it  cannot  be  so  limited.  I  shall  there- 
fore sentence  the  prisoner,  and  not  reserve  the  point." 
Talfourd  J. — Is  it  contended  that  under  this  statute 
a  prisoner  charged  with  a  felony  involving  an  assault 
may  be  convicted  of  several  assaults,  as  when  chained 
with  a  misdemeanor  ?  In  the  latter  case,  there  may 
be  several  counts  charging  several  assaults,  and  upon 
each  count  there  may  be  a  separate  sentence  and 
punishment.  Can  several  distinct  beatings  in  dis- 
tinct weeks  be  treated  as  one  assault,  under  this 
statute  ? 

Slade.  In  M.  v.  Lewis,  1  C.  &  K.  421,  a.  d.  1844, 
Coleridge  J.  said,  *•  Whenever  a  charge  of  felony 
includes  an  assault,  and  the  jury  think  the  felony  is 
not  made  out,  the  party  may  be  convicted  of  an 
assault."  There  the  prisoner  was  indicted  for  man- 
8laus;hter.  In  M.  v.  Birch,  1  Den.  C.  C.  185,  a.  d. 
1846,  all  the  authorities  were  reviewed  by  the  fifteen 
Judges,  and  Parke  B.  gave  a  written  statement 
to  the  reporter  of  the  grounds  of  that  decision,  and 
laid  down  a  rule  which,  as  applied  to  this  case,  shews 
beyond  question  that  the  direction  here  given  to  the 
jury  was  wrong.     "The  Judges  thought,  upon  con- 
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suiting  all  the  authorities,  that  this  enactment  was       1851. 
not  to  be  confined  to  cases  where  the  prisoner  com-      gjj^^,^ 
initted  an  assault  in  the  prosecution  of  an  attempt  to       C^^se- 
commit  a  felony,  nor  was  it  to  be  extended  to  all  cases 
ID  which  the  indictment  for  a  felony  on  the  face  of  it 
charged  an  assault.     But  they  were  of  opinion,  that  in 
order  to  convict  of  an  assault  under  this  section,  the 
assault  must  be  included  in  the  charge  on  the  face  of 
the  indictment,  and  also  be  part  of  the  very  act  or 
transaction  which  the  Crown  prosecutes  as  a  felony  by 
the  indictment." 

Pollock  C.  B. — ^The  expressions  there  used  are 
ambiguous,  and  open  to  several  interpretations. 

Slade.  That  decision  has  been  often  acted  upon 
since,  and  invariably  recognised  as  good  law.  R.  v. 
King.  2  Cox  C.  C.  95,  a.  d.  1846  ;  R.  v.  Auty,  ibid. 
282,  A.  D.  1847.  Those  cases  are  stronger  than  the 
present  one,  because  there  the  death  charged  as  a 
manslaughter  was  proved  to  have  resulted  from  na- 
tural causes.  It  is  true  that  in  R.  v.  Cmnor^  2  C.  & 
K.  518,  A.  D.  1847,  Murphy  Serjeant,  after  consulting 
with  Pollock  C.  B.,  held  that  on  proof  of  a  similar 
state  of  facts  the  prisoner  could  not  be  convicted  of  an 
assault.  But  in  R.  v.  Bamelt,  2  C.  &  K.  594 ;  S.  C. 
3  Cox  C.  C.  432,  A.  D.  1848,  Crbsswell  J.  held 
where  three  men  were  indicted  for  an  assault  and 
robbery,  if  the  jury  were  not  satisfied  that  any  of  the 
prisoners  committed  any  robbery,  yet  they  might  all 
be  convicted  of  an  assault,  because  the  assault  proved 
was  included  in  the  offence  charged  in  the  indictment. 
In  R.  V.  Rookej  tried  at  the  Central  Criminal  Court, 
August^  1850,  Platt  B.  acted  upon  the  decision  of  the 
Judges  in  R.  v.  Birch.  Thus  all  the  authorities,  with 
the  exception  of  R.  v.  Crumpton^  C.  &  iVT.  597,  and 
R.  V.  ConnoTy  2  C.  &  K.  518,  shew  that  the  position 
that  there  cannot  be  a  conviction  for  an  assault  under 
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1851.  Stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  unless  the 
3j^^>g  assault  proved  conduce  to  the  felony  charged,  is  incor- 
Case.  rect,  and  confines  the  operation  of  the  statute  within 
much  too  narrow  limits ;  therefore,  the  direction  af 
the  learned  Commissioner  in  this  case  cannot  be  sup- 
ported. Slade  afterwards  added  to  the  above  autho- 
rities 22.  V.  Walker,  3  M.  &  R.  446,  a.  d.  1843. 

Cox  (on  the  same  side.)  First.  Autrefois  acquit  is 
pleadable  in  this  case.  It  may  be  contended  that  an 
acquittal  for  a  felony  cannot  be  pleaded  in  bar  of  au 
indictment  for  a  misdemeanor.  That,  perhaps,  was 
so  before  the  stat.  7  Wm.  4  &  1  Vict.  c.  85,  but 
cannot  be  so  now  ;  for  if  so,  a  prisoner  could  be  con- 
victed of  an  assault  on  a  prosecution  for  a  felony,  and 
be  afterwards  liable  to  a  second  conviction  for  the 
same  assault  on  an  indictment  for  a  misdemeanor. 

Secondly.  On  the  general  principlet^  of  a  plea  of 
autrefois  acquit^  the  prisoners  were  entitled  to  aa 
acquittal. 

Pollock  C.  B. — ^Suppose  A.  indicted  for  an  assault 
on  j5.,  and  acquitted.  After  the  trial  B.  dies,  and  A. 
is  then  indicted  for  murder ;  could  he  plead  autrefois 
acquit  f 

Cox.  In  this  case  the  only  question  raised  by  the 
replication  was,  had  the  prisoners  been  tried  before 
for  the  assaults  which  were  charged  in  this  indictment 
as  a  misdemeanor :  were  they  the  same  assaults  in 
fact  ?  It  is  said  that  the  test  whether  the  plea  of 
autrefois  acquit  applies  in  any  given  case  is— -*^  would 
the  evidence  necessary  to  support  the  second  indict- 
ment have  been  sufficient  to  procure  a  legal  conviction 
upon  the  first?"     Archb.  Cr.  PI.  11th  ed.  p.  89. 

Perhaps  it  may  be  more  complete  if  stated  thus — 
Do  the  two  indictments  contain  any  counts  which  are 
so  far  identical  that  the  evidence  necessary  to  support 
any  count  in  the  second  would  have  been  sufficient, 
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had  it  happened  to  have  been  offered,  to  have  warranted  1851. 
a  conviction  on  any  count  in  the  first  ?  JR.  v.  Vander-  b^d's 
comb,  2  Leach,  C.  C.  3rd  ed.,  case  276  ;  R.  v.  Sheen,  ^^«- 
2  C.  &  P.  639.  Apply  that  test  to  this  case.  Ist. 
The  two  indictments  contained  counts  charging  similar 
offences.  2iid.  The  evidence  of  assaults  offered  on  the 
second  is  admitted  to  be  identical  with  the  evidence 
of  assaults  offered  on  the  first :  they  were  the  very  same 
identical  beatings  in  fact.  3rd.  The  prisoners  might 
conceivably  have  been  convicted  on  the  first,  and  cer- 
tainly would  legally  have  been  convicted,  had  the  jury 
chosen  to  have  thought  that  a  different  character  and 
incidents  were  to  be  attached  to  those  beatings,  from 
that  which  the  medical  witnesses  attached  to  them,  and 
had  either  attributed  the  death  to  the  assaults,  or 
thought  that  tlie  assaults  either  conduced  to  the  death 
(if  a*  v.  Cmmptonj  C.  &  M.  597  is  good  law),  or 
were  connected  with  the  felonious  trans<iction  (accord- 
ing to  R.  V.  Birch,  1  Den.  C.  C.  185.) 

It  is  clear,  therefore,  that  the  evidence  given  upon 
the  second  indictment  would  have  warranted  a  con- 
viction of  an  assault  upon  the  first;  and  had  the 
Judge  left  it  to  the  jury  on  the  first  trial  to  say  whether 
or  no  they  thought  the  prisoners  guilty  of  a  common 
assault,  the  jury  might  legally  have  convicted  them  of 
such  assault ;  and  then  on  a  second  indictment  they 
could  have  pleaded  autrefois  convict,  just  as  they  were 
entitled  to  plead  autrefois  acquit  in  the  present  case. 
For  the  only  issue  raised  by  the  replication  was,  were 
the  assaults  charged  on  the  second  indictment  the 
none  beatings,  ^c,  in  point  of  fact  as  the  beatings,  &c. 
charged  and  proved  on  the  first  indictment? 

Pollock  C.  B. — You  must  go  the  length  of  saying 
that  this  plea  and  proof  of  the  identity  of  the  assaults 
would  have  entitled  the  prisoners  to  an  acquittal,  eveu 
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1851.      though  there  had  been  no  evidence  offered  on  the 
^^~^      first  indictment. 

Case.  Cox.     Yes.     The  only  difficulty  in  that  case  would 

have  been  the  proof  of  the  identity.  Probably  the 
date  of  the  assaults  as  laid  in  the  first  indictment 
would  have  been  held  primd  fad&  evidencCt  at  all 
events,  of  the  assaults  intended  to  be  proved  in  sup- 
port of  it. 

Pollock  C.  B. — The  verdict  is  not  guilty  of  the 
felony  and  murder  aforesaid.  The  stat.  7  Wm.  4  & 
1  Vict.  c.  85,  has  made  no  alteration  in  th^  form  of 
•  the  finding.  If  it  had  pronounced  distinctly  that  the 
issue  upon  the  assaults  is  before  the  jury,  and  that 
they  might  by  their  verdict  pronounce  the  prisoner 
not  guilty  of  all  the  charges,  the  case  would  have  been 
free  from  difficulty.  But  all  that  the  statute  provides 
is  that  the  jury  may  find  a  verdict  of  guilty,  and  says 
nothing  at  all  about  an  acquittal. 

Cox.  Suppose  the  jury  on  the  first  trial  had  chosen 
to  convict  the  prisoners,  would  not  that  have  been  a 
legal  conviction  ?  Must  not  there  have  been  a  verdict 
of  guilty  entered  on  the  record,  and  could  that  have 
been  got  rid  of—  except  by  a  pardon  7 

Pollock  C.  B. — Yes.  Suppose  the  Judge  had  said 
there  is  no  evidence  of  an  assault  in  this  case  which 
will  warrant  a  conviction,  and  the  jury  had  notwith- 
standing  persisted  in  returning  a  verdict  of  guilty,  the 
Attorney  General  might  bring  a  writ  of  error  in  fact, 
and  confess  that  the  judgment  could  not  be  sustained. 

The  Court  adjourned  till  Friday^  22nd  November, 
on  which  day 

The  Solicitor  General  proceeded  to  address  the 
Court  on  the  part  of  the  Crown.  He  felt  there  was 
considerable  conflict  of  opinion  upon  the  true  construc- 
tion of  the  statute  7  Wm.  4  &  1  Vict.  c.  85,  and  it 
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was  necessary  to  start  with  the  law  as  laid  down  by  1851. 
the  Judges  in  the  case  of  the  King  v.  Vandercombj  bim^b~ 
2  Leach,  C.  C,  case  276,  by  Mr.  Justice  Buller,  Case, 
who  had  stated  that  the  true  criterion  upon  the  plea 
of  autrefois  acquit  was,  whether  the  facts  charged  in 
the  second  indictment  would  have  been  sufficient  to 
support  a  conviction  upon  the  first  indictment.  That 
was  the  principle  of  the  true  foundation  of  the  doctrine 
upon  which  the  plea  should  rest.  Starting  with  the 
proposition  that  the  plea  of  autrefois  acquit  could  not 
be  sustained  unless  the  facts  involved  in  the  second 
charge  would  hare  warranted  a  conviction  on  the  first, 
it  reduced  the  question  to  this — whether  these  pri- 
soners, upon  the  facts,  could  have  been  convicted  upon 
the  first  indictment ;  and  he  thought  there  could  not 
be  the  least  doubt  in  the  world  that  it  was  quite  clear 
they  could  not  have  been  convicted  of  murder.  The 
facts  were  these :-— These  two  persons  being  charged 
with  the  murder  of  an  apprentice  girl,  it  appeared 
that  a  series  of  acts  of  cruelty  and  ill-usage  had  been 
inflicted  upon  her  by  the  prisoners,  but  it  appeared 
that  it  was  not  these  beatings  and  ill-usages  which 
had  occasioned  the  death — ^the  surgeons  negativing 
that,  and  proving  the  death  to  be  attributed  to  a  par- 
ticalar  blow  inflicted  a  few  days  before  the  death. 
There  was  evidence  to  shew  that  the  two  prisoners  had 
inflicted  beatings,  &c.,  which  the  surgeons  discon- 
nected with  the  cause  of  the  death.  There  was  no 
evidence  to  shew  by  whom  the  last  fatal  blow  had 
been  inflicted.  And  he  would,  therefore,  venture  to 
assert,  as  a  proposition  upon  the  highest  authority, 
that  under  these  circumstances  it  was  impossible  either 
of  these  parties  could  have  been  convicted.  The 
matter  had  caused  considerable  sensation,  and  he 
might  say  that  the   Profession  were   unanimous  in 
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1851.       thinking  that  neither  of  these  parties  could  have  been 

Bird's       convicted. 

Case.  The  Chief  Baron  was  glad  to  hear  this  observation, 

because  it  was  desirable  that  the  administration  of 
justice  should  be  free  from  the  reproach  of  having 
caused  a  failure  of  justice.  In  the  case  of  the  Mannings 
he  had  felt  himself  obliged  to  tell  the  jury,  and  he  did 
tell  them^  that  if  they,  upon  deliberation,  thought  that 
a  murder  had  been  committed  beyond  a  doubt,  and 
committed  by  one  of  the  prisoners,  but  after  the 
utmost  deliberation  they  thought  the  other  was  inno- 
cent, and  they  could  not  fix  the  guilt  distinctly  upon 
either,  they  would  be  bound  to  acquit  both.  That  M^as 
clearly  the  law  of  the  land. 

The  Solicitor  General  thought  his  Lordship  would 
not  think  he  was  making  an  observation  which  was 
impertinent,  if,  after  tlie  discussion  which  had  taken 
place  with  reference  tp  this  memorable  trial,  he  e:!^- 
pressed  not  only  his  own  profound  conviction,  but  the 
unanimous  conviction  of  every  lawyer  in  Westminster 
Hall  that  the  law  was  so«  It  was  admitted  by  his  friend 
*  on  the  first  trial ;  the  moment  the  assault  was  suggested 
on  the  part  of  the  prosecution  it  was  met  by  tbe  autho- 
rity of  the  Queen  v.  Crumpton^  C.  &  M*  597,  and  it  was 
asserted  that  the  assault  was  not  connected  with  the 
charge  of  murder  with  which  these  two  persons  were 
charged  ;  and  he  would  submit  that  the  learued  Judge 
was  perfectly  right  in  principle  and  was  supported  by 
some  very  strong  authorities ;  and  it  was  right  that 
the  question  of  assault  should  be  treated  under  a  sub- 
stantive indictment.  The  authorities  had  been  so  much 
commented  upon  that  he  would  only  take  a  rapid 
review  of  them.  He  admitted  that  there  was  consi- 
derable conflict  in  the  cases,  and  be  must  have  recourse 
to  principle  in  order  that  the  Court  might  lay  down 
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some  rule  which  might  be  considered  as  authority.  1851. 
The  whole  question  turned  on  the  effect  of  the  statute  bird^b 
7  Wm.  4  &  1  Vict.  c.  85.  Prior  to  that  statute  a  Case, 
person  charged  with  felony  could  •taot  be  convicted  of 
a  misdemeanor  involved  in  that  felony  ;  but  the  statute 
had  provided  for  such  a  case.  It  frequently  happened 
that  persons  charged  with  felony  from  various  causes 
were  acquitted,  the  proof  failing,  so  that  there  ap- 
peared to  be  a  complete  failure  of  justice,  because  it 
might  be  clear  that  they  were  guilty  of  grievous 
assaults,  though  such  assaults  might  not  be  felonious. 
These  cases  were  what  the  statute  intended  to  apply 
to.  The  object  of  the  statute  was,  in  case  of  a  failure 
to  make  out  the  charge  of  felony,  to  enable  the  jury 
to  convict  the  party  of  an  assault.  Some  cases  seemed 
to  have  gone  to  this  extent — that  if  a  felony  was 
charged  and  a  misdemeanor  of  assault  proved, 
although  that  assault  should  not  be  connected  with 
the  felony  still  the  party  might  be  convicted  of  the 
assault.  Such  had  been  the  opinion  of  Baron  Gurney 
in  the  Queen  v.  Pool,  9  C.  &  P.  728.  Still  he  did 
not  think  when  the  Court  reviewed  the  cases  they 
would  feel  bound  by  the  opinion  thrown  out  in 
that  case,  which  certainly  had  been  overruled.  His 
(the  Solicitor  GeneraVs)  proposition  was  this,  that 
in  order  that  a  conviction  might  take  place,  the 
assault  must  be  one  connected  with  the  circum- 
stances relied  upon  to  make  out  the  felony — in  this 
case  with  the  death — in  others  with  the  robbery,  or 
rape,  &c.  There  must  be  something  connected  with 
the  main  felony  itself,  and  although  one  learned  Judge 
might  throw  out  and  act  upon  one  principle,  and  an- 
other upon  another,  they  would  find  that  the  assault 
was  connected  and  immediately  connected  with  the 
chief  transaction  which  was  charged  as  the  felony  and 
inseparable  from  it,  and  that  in  all  the  cases  some 
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1851.  other  ingredient  only  was  wanting  to  make  ont  the 
gj^jj»g  felony.  In  one  of  the  cases  cited  on  the  other  side. 
Case.  JR.  v.  JEllis^  8  C.  &  P.  654,  the  parties  were  charged 
with  robbery,  but  tile  particular  prisoner  was  not  seen 
to  have  committed  the  robbery,  but  was  seen  to  com- 
mit an  assault.  He  was  seen  in  the  course  of  the 
transaction  which  led  to  the  robbery — the  robbery  was 
part  and  parcel  of  the  same  transaction — connected  in 
point  of  time — connected  in  point  of  immediate  se- 
quence ;  but  there  was  a  failure  of  proof  of  the  rob- 
bery. It  was  said  that  it  was  competent  for  the  jury 
^  to  convict  of  the  assault ;  but  that  was  the  judgment 
of  a  single  Judge,  and  very  shortly  afterwards  the 
doctrine  was  not  upheld.  In  B*  v.  Gould,  9  C.  &  P. 
364,  there  had  been  no  ailment.  It  was  not  be- 
cause the  statute  made  it  competent  to  the  jury  to 
convict  a  man  of  the  misdemeanor  that  it  was  neces- 
sary he  should  be  convicted,  and  by  that  means  escape 
the  higher  penalty  which  would  attach  to  the  minor 
felony  involved  in  the  matter.  As  to  jR.  v.  Archer, 
2  Moo.  C.  C.  288,  the  question  was,  whether  upon  a 
joint  indictment  one  party  could  be  convicted  of  a 
felony  and  the  other  of  a  misdemeanor.  It  was  held 
they  could.  That  case  is  not  much  in  point  either 
way.  Then  in  R.  v.  Gutteridge,  9  C.  &  P.  471, 
Parrb  B.  said,  that  in  an  indictment  for  felony  they 
ought  not  to  convict  of  a  completely  independent,  and 
distinct  assault,  but  only  of  such  an  assault  as  was  con- 
nected with  the  felony  charged.  In  M.  v.  St.  George, 
9  C.  &  P.  491,  where  the  prisoner  was  charged  with 
attempting  to  fire  a  pistol  with  intent,  &c.,  the  ques- 
tion was  whether  the  prisoner  could  be  convicted  of  an 
assault  committed  with  his  hand  prior  to  having  drawn 
out  the  pistol.  Baron  Parke  held  that  the  prisoner 
could  only  be  found  guilty  of  that  assault  which 
was  involved  in  and  connected  with  firing  the  pistol. 
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Then  came  the  case  which  underwent  the  considera*       1851. 
tion  of  the  fifteen  Judges,  R.  v.  Phelps^  C.  &  M.  180,      bxed'b 
2  Moo.  C.  C.  240,  1  Greaves'  Russell,  781.     Phelps       ^aw. 
and  Others  were  indicted  for  murder.    He  had  struck 
the  deceased  with  his  fist  several  times,  but  then  went 
away,  and  was  not  present  when  the  fatal  blow  was 
struck.     The  jury  found  Phelps  guilty  of  the  assault, 
but  acquitted  the  others  altogether.     The  point  was 
reserved,  and  the  Judges  unanimously  held  that  the 
conviction  was  wrong  because  the  blows  were  discon- 
nected with  the  cause  of  death.     How  was  it  possible 
to  distinguish  that  case  from  the  present  ?   Then  they 
came  to  the  case  which  had  been  relied  upon  at  the 
trial  for  the  murder,  iZ.  v.  OrumptoUj  1  G.  &  M.  597. 
It  might  have  been  thought  that  these  cases  would 
have  completely  settled  the  law ;  but  in  H.  r.  Boden^ 
1  C.  &  K.  398,  Parkb  B.  is  reported  to  have  adopted 
a  view  of  the  statute  in  some  d^ree  opposed  to  those 
decisions.     The  report  seems  not  very  accurate ;  but 
be  that  as  it  may,  even  in  that  case  the  assault  was 
directly  involved  in  the  felony  charged  :  and  upon 
conviction,  Park£  B.  gave  so  slight  a  punishment 
that  the  point  was  not  reserved.     It  was  monstrous  to 
sappose  that  where  a  party  was  acquitted  of  a  felony 
he  might  be  convicted  of  an  assault  which  was  totally 
disconnected  from  the  felony.     It  was  not  because  a 
felony  involved  an  assault  that  therefore  you  might 
convict  a  man   of  any  assault  whatever.     In  R.  v. 
BiTch,  1  Den.  C.  C.  185 ;  S.  C.  2  C.  &  K.  193,  the 
prisoner  was  indicted  for  robbery  ;  he  was  acquitted 
of  the  robbery  and  convicted  of  the  assault,  but  it  was 
clear  the  assault  and  the  robberv  were  considered  as 
one  transaction,  although  the  jury  negatived  the  in- 
tent to  rob.    The  greatest  consideration  was  given  to 
Mr.  Greaves*  note  to  Russell,  who  had  contended  that 
it  was  necessary  that  the  intent  to  commit  the  felony 
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1851.  should  be  made  out  in  order  to  warrant  the  eonvietion 
BiRD^  ^^^  ^^®  assault  The  correctness  of  that  note  was 
Case.  questioned,  and  the  decision  in  R.  v.  JBirch  must  be 
viewed  with  reference  to  that  note ;  and  the  opinion 
of  the  Judges,  as  there  given  by  Baron  Parke,  cannot 
be  construed  to  apply  to  a  ease  like  the  present,  where 
the  assaults  were  wholly  disconnected  with  the  felony. 
But  even  if  it  is  to  be  so  construed,  it  seems  to  be 
rather  the  opinion  of  Baron  Parke  individually  than 
the  actual  judgment  of  the  Bench.  This  appears  from 
the  case  of  B.  v.  Greenwood^  2  C.  &  K.  839,  in 
which  WiGHTUAM  J.  who  tried  the  case,  consulted  Mr. 
Justice  Cresswell,  and  then  said  the  prisoner  could 
not  be  found  guilty  of  the  assault  unless  it  appeared 
that  it  was  committed  in  the  progress  of  something 
which  when  completed  would  be  with  intent  of  com- 
mitting a  felony ;  therefore,  unless  the  jury  were  satis- 
fied the  prisoner  intended  to  rob  at  the  time  he  assailed 
the  prosecutor  he  could  not  be  convicted.  It  is  clear, 
therefore,  that  the  above  opinion  of  Parke  B.  could 
not  then  have  been  present  to  the  mind  of  Wight* 
MAN  J  ,  and  therefore  may  fairly  be  considered  rather 
the  dictum  of  a  single  Judge  than  a  judgment  of  the 
whole  Bench.  M.  v.  Connor,  2  C.  &  K.  518,  was 
directly  in  point.  An  acquittal  was  directed  by  Ser- 
jeant Murphy^  after  consulting  the  Chief  Barok,  be* 
cause  the  death  was  not  connected  with  the  assault. 
The  same  remark  may  be  here  made  respecting  the 
judgment  in  R.  v.  Birch ;  and  in  R.  v.  Burnett  and 
Others,  2  C.  &  K.  694. 

Cresswell  J.  said,  the  jury  ought  not  to  convict  of 
an  assault  which  was  unconnected  with  the  robbery. 
In  all  the  cases  there  was  not  one  in  which  the  party 
had  been  convicted  of  an  assault  which  was  uncon- 
nected with  the  principal  transaction  charged.  In 
R.  V.  King,  2  Cox  C.  C.  95,  Lord  Denman  seems  to 
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have  construed  the  statute  somewhat  differently,  but  1851. 
even  there  the  assault  may  be  regarded  as  an  actual  bibd'b 
part  of  the  transaction.  ^^«* 

V.Williams  J.  said,  in  the  case  of  Bk  v.  Auty^  2  Cox 
C.  C.  282,  he  had  concurred  with  Baron  Platt,  and 
he  believed  the  distinction  in  which  he  concurred  was 
this:— ^If  the  prisoner  was  charged  with  killing  by 
violence^  and  the  evidence  for  the  Crown  shewed  that 
there  was  such  a  transaction,  but  that  the  prisoner  was 
not  one  who  was  implicated,  then  he  must  be  ac- 
quitted generally,  although  he  may  be  guilty  of  an 
assault  upon  the  deceased,  because  that  assault  was 
not  part  of  the  imputed  transaction ;  but  if  the  evi- 
dence for  the  Crown  failed  to  shew  that  there  was  any 
such  transaction  as  a  death  by  violence,  but  that  it 
was  attributable  to  natural  causes,  but  the  evidence 
shewed  a  transaction  amounting  to  an  assault,  in  which 
the  prisoner  was  implicated,  and  nothing  more,  then 
the  jury  might  convict  of  the  assault,  because  the  only 
transaction  cbarged|  was  proved,  and  the  prisoner  was 
shewn  to  have  been  guilty  of  it. 

The  Solioitar  General  Death  there  appeared  to 
have  proceeded  from  natural  causes,  and  there  was 
nothing  beyond  the  assault.  The  charge  terminated 
with  the  assault  and  could  be  carried  no  further.  But 
in  the  present  case  they  had  the  fact  of  a  death  by 
violence  occasioned  by  somebody  else ;  and  it  involved 
this  question,  whether  if  A:  was  indicted  for  murder, 
and  it  appeared  that  jB.,  and  not  ^./had  occasioned 
the  death  and  was  guilty  of  the  murder,  you  could 
find  u4.  guilty  of  an  assault  which,  in  truths  was  quite 
an  independent  transaction. 

Talpourd  J. — Suppose  the  order  of  proof  bad  beeii 
iflTerted,  and  the  medical  men  had  been  first  called 
and  proved  the  death  to  have  been  occasioned  in  some 
odier  way  than  what  was  charged  in  the  indictment^ 

vol.  II.  I 
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1851.      the  Judge  would  have  stopped  the  case  before  any 
3,^^,3      evidence  of  assault  had  been  offered  by  the  Crown, 
^^Me-       Could  the  prisoners  in  such  case  have  pleaded  autre- 
fois acquit  of  the  assault  ? 

The  Solicitor  General.  In  E.  v.  Roohe^  Central  Cri- 
minal Court,  Aug.  1850,  it  was  proved  that  the  ill- 
treatment  had  taken  plape  many  months  before,  but 
there  was  no  evidence  to  connect  the  death  with  the 
violence,  and  it  was  proved  that  the  deceased  had 
died  from  natural  causes,  still  Baron  Platt  held  that 
the  prisoners  might  be  convicted  of  an  assault  He 
(the  SoUdtor  General)  was  desirous  of  treating  every 
decision  with  the  greatest  possible  reapect;  but  he 
owned  he  could  not  understand  the  principle  upon 
which  that  decision  was  come  to,  because  it  would 
almost  seem  from  that,  that  you  might  convict  a  man 
of  an  assault  upon  an  indictment  charging  another 
offence,  if  it  turned  out  that  at  some  time  or  other  the 
man  had  committed  an  assault.  There  are  many  cases 
in  which  in  order  to  shew  the  mind  and  disposition  of 
the  accused  towards  the  deceased — to  shew  a  grudge 
of  old  standing — it  might  be  very  important  to  intro- 
duce evidence  of  an  assault,  but  supposing  the  proof 
wholly  to  fail  in  connecting  the  prisoner  with  the 
death,  could  any  one  say  that  the  jury  could  turn 
round  and  convict  the  party  of  an  assault  ?  What 
limitation  would  the  Court  apply  to  the  statute?  Was 
not  the  true  principle  to  be  collected  from  all  the 
cases — that  a  party  might  be  convicted  of  an  assault 
when  an  indictment  for  felony  involved  a  charge  of 
violence,  if  the  assault  was  so  immediately  connected 
with  the  felony  so  charged,  that  on  a  failure  of  proof 
of  any  of  the  circumstances  to  constitute  the  felony, 
the  transaction  actually  proved  was,  at  all  events, 
clearly  an  assault  ?  It  was  quite  clear  that  the  acts 
charged  in  this  second  indictment  did  not  occasion  the 
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death,  and  therefore  these  parties  were  not  before  put  185L 
in  periL  It  has  been  contended  that  they  mnst  be  g,^„»g 
taken  to  have  been  in  peril,  because  it  is  conceiv-  Cue. 
able  that  they  might  have  been  convicted  of  murder, 
bad  the  evidence  been  different,  or  the  jury  taken  a 
different  view  of  it.  But  we  must  look  at  the  actual 
facts.  They  shew  that  the  Counsel  for  the  prisoners 
relied  on  the  very  fact,  that  the  assaults  were  wholly 
disconnected  from  the  death  ;  and  on  the  second  trial 
the  proof  was  precisely  the  same.  Further,  the  statute 
said  that  in  cases  of  felony,  where  the  evidence  did 
not  warrant  a  conviction  for  the  felony,  the  juiy  might 
convict  of  an  assault.  But  was  it  obligatory  upon  the 
jury  to  convict  of  the  assault  ?  or  was  it  incumbent  on 
the  Judge  to  direct  the  jury  to  convict  of  the  assault  ? 
He  apprehended  not. 

Pollock  C.  B. — Does  the  statute  bring  the  assault 
before  the  jury  with  all  its  consequences,  or  does  it 
merely  authorize  the  jury  to  convict,  so  that  such  con- 
viction shall  not  be  bad  on  error,  which  at  com- 
mon law  it  would  be?  The  framer  of  the  statute 
never  contemplated  all  the  consequences  arising  irom 
the  incidents  of  pleading. 

The  Solicitor  OeneraL  Suppose  A.  indicted  for  a 
felony,  the  case  proved ;  the  Judge  sees  that  the  jury 
are  unwilling  to  convict,  and  that  if  they  have  the 
loophole  of  a  verdict  of  assault,  they  would  avail  them- 
selves of  it ;  must  the  Judge  give  them  such  loophole? 
Sardy  this  statute  cannot  be  construed  to  make  it 
imperative  on  the  Judge  to  be  a  party  to  such  a  defeat 
of  justice. 

V.  Williams  J. — Your  argument  seems  to  prove  too 
much.  Would  it  not  equally  apply  to  a  case  of  mur- 
der, where  the  jury  might  be  bent  on  acquitting  of 
the  murder,  and  convicting  of  the  manslaughter  ?   Yet 

I  2 
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1851.       there  the  Judge  would   have  no  discretion   in   the 


Bird's      matter, 

^■®-  The  Solicitor  General    There  is  this  distinction. 

Manslaughter  is  involved  in  murder. 

V.  Williams  J. — At  common  law  there  could  not 
be  a  conviction  for  an  assault  on  a  trial  for  murder^ 
because  it  was  a  misdemeanor ;  it  thus  was  taken  out 
of  the  general  rule  that  on  an  indictment  for  any 
oiFence  of  a  compound  nature,  there  might  be  a  con- 
viction of  any  one  of  the  criminal  elements  of  which 
such  o£fence  was  composed.^  The  statute  has  brought 
it  within  the  rule,  although  it  has  left  the  original 
reason  of  the  exception  unaffected.  It  is  thus  a 
wholly  anomalous  case. 

The  Solicitor  General.  Suppose  twenty  assaults 
charged  in  the  indictment,  would  the  statute  authorize 
a  conviction  of  all  the  assaults  ?  It  is  said  that  it  would, 
because  there  might  be  twenty  distinct  counts.  But 
in  an  indictment  for  felony  the  prisoner  has  the  right 
to  put  the  Crown  to  an  election,  and  therefore  there 
could  only  be  a  conviction  on  one  count.  Here  there- 
fore as  the  various  assaults  were  all  introduced  merely 
because  they  were  supposed  all  to  verge  together  and 
blend  in  one  crowning  conclusion,  there  could  only 
be  a  conviction  of  one  assault ;  and  the  statute  evi- 
dently contemplates  such  a  result.  The  jury  there- 
fore must  either  be  empowered  to  select  one  particular 
assault,  or  to  convict  of  a  great  number.  Must  they 
so  select?  If  so,  then  the  plea  of  autrefois  acquit^ 
according  to  the  view  on  the  other  side,  would  entitle 
the  prisoners  to  go  scot  free,  if  charged  afterwards 
with  the  other  nineteen  assaults. 

Pollock  C.  B. — You  sav  that  the  statute  must  be 
construed  to  mean  that  if  the  prosecutor  prove  an 
assault  so  connected  with  a  felony  as  to  form  part  of 
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the  transaction  charged  as  a  felony,  but  fails  to  shew       1851. 
that  such  assault  actually  became  a  constituent  part      bibd's 
of  the  felony  so  as  to  have  an  actually  felonious  cha-       ^•®- 
racter,  then  the  jury  may  convict  of  an  assault.     The 
punishment  seems  to  shew  that  the  Legislature  never 
meant  it  to  apply  to  mere  common  assaults. 

Tlie  Solicitor  General.  It  is  said  that  if  the  assault 
is  charged  in  the  indictment,  and  brought  before  the 
jury  in  evidence  by  the  Counsel  for  the  Crown,  then 
the  plea  of  autrefois  acquit  applies.  That  is  contrary 
to  the  criterion  to  be  found  in  R.  v.  Vandercomhy  2 
Leach,  C.  C,  case  276,  and  i?.  v.  Birchenoughj  1  Moo. 
C.  C.  477;  5.  C.  1  Greaves'  Russell,  836,  7. 

Martin  B. — Assume,  for  argument  sake,  that  the 
second  count  were  the  only  count  in  the  indictment, 
and  that  the  Crown  had  proved  all  the  assaults  there 
charged,  th^t  then  the  prisoners  had  called  the  sur- 
geons, and  that  the  medical  evidence  shewed  that  the 
death  was  not  caused  by  the  assaults  charged  and 
proved ;  the  prisoners  would  have  been  acquitted ; 
but  would  they  not  have  stood  their  trial  and  been  in 
peril  of  a  legal  conviction  ?  What  substantial  dif* 
ference  is  there  between  that  case  and  the  present  ? 

The  Solicitor  General.  The  statute  creates  the 
difficulty  in  this  case.  Now  as  to  the  misdirection. 
The  pleadings  raise  this  issue.  Have  the  parties  been 
acquitted  before  on  this  charge  ?  The  Judge's  direc- 
tion is  ip  effect  this.  They  have  been  tried  for  some 
assaults,  but  only  for  assaults  connected  with  the 
death ;  therefore  the  only  question  now  is,  whether 
the  assaults  here  charged  were  the  assaults  which 
caused  the  death?  He  merely  meant  to  point  out 
that  on  the  first  trial  the  prisoners  would  not  have 
been  liable  for  any  assaults  other  than  such  as  con- 
duced to,  or  caused  the  death,  i.  6.,  were  connected 
with  the  death  in  the  way  of  cause  or  effect.     *'  Con- 
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1851.  duced  to"  is  an  expreesion  more  ikvouVable  to  the  pri- 
gjj^jj,g  8oner  than  **  connected  with.**  The  direction  was 
Case.       therefore  right. 

Slade  and  Cox^  in  reply,  called  the  attention  of  the 
Court  to  the  great  namber  of  decisions,  as  well  of  single 
Judges  as  of  the  whole  Bench,  which  would  be  over- 
ruled, if  the  Solicitor  GeneraVs  argument  were  to  sac- 
ceed  :  also  to  the  position  in  which  the  prisoners  would 
have  been  placed  in  consequence  of  those  decisions, 
had  Talfourd  J.  \eh  the  question  of  assault  to  the 
jury  and  they  had  returned  a  verdict  of  guilty  ;  that 
in  the  face  of  those  decisions  the  prisoners  on  a  case 
reserved  would  not  have  had  the  least  chance  of  a 
favourable  decision.  Why  then  should  the  Crown  be 
entitled  to  greater  favour,  when  JR.  v.  Cftumptonf  C. 
&  M.  597,  was  the  only  authority  on  that  side? 

y.  Williams  J. — You  say  that  the  Judge  wasboond 
to  put  the  question  of  assault  to  the  jury ;  and  that 
the  prisoners  were  therefore  put  in  peril  of  a  con- 
viction. Suppose  the  case  of  a  woman  indicted  for 
the  murder  of  her  bastard  child,  the  jury  are  at  liberty 
under  Stat.  9  Geo.  4,c.  31,  s.  14,  to  acquit  of  the  mnrder, 
and  to  find  her  guilty  of  endeavouring  to  conceal  the 
birth.  Is  the  Judge  bound  to  leave  this  alternative  to 
the  jury  ? 

Slade.     In  my  opinion  he  is. 

Our.  adv.  vull. 

On  Saturday^  25th  January ,  1851,  this  case  was 
re-argued  in  the  Court  of  Exchequer,  before  the  four- 
teen following  Judges — Lord  Campbell  C.  J.,  Pol- 
lock C.  B.,  JfiRvis  C.  J.,  Parke  B.,  Pattbbon  J., 
Alderson  B.,  Coleridge  J.,  Maule  J.,  Wigbtman 
J.i  Cresswell  J.,  Erle  J.,  v.  Williams  J.,  Talfovrd 
J.,  and  Martin  B. 
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Slade  for  R.<!.  Bird.    Cox  tor  S.  Bird.  1851- 

The  SoUdtor  General^  and  Rawe  Q.  C,  and  Kar9-      Bird^s~ 
lake^  for  the  Crown.  Case. 

Slade  read  the  case,  and  on  his  mentioning  that  a  por- 
tion of  the  case  had  been  struck  out  on  his  application, 
with  the  consent  of  the  Counsel  for  the  Crown,  but 
without  the  knowledge  of  the  Judge  who  had  reserved 
the  case,  some  discussion  took  place  as  to  the  power  of 
Counsel  to  make  such  alteration  in  a  case  reserved, 
without  the  express  sanction  of  the  Judge  by  whom 
the  case  had  been  stated  for  the  opinion  of  the  Court 
of  Appeal;  but  as,  on  referring  to  the  Master,  it 
was  found  that  the  alteration  had  been  made  by  the 
order  of  the  Court  to  whom  the  case  had  in  the  first 
instance  been  referred,  the  case  was  heard  in  its 
amended  form. 

Slade  then  said  he  should  submit  two  propo- 
sitions, and  if  he  succeeded  in  establishing  either 
of  those  propositions  he  should  submit  that  he  was 
entitled  to  the  judgment  of  the  Court.  The  first  pro- 
position was,  that  the  true  issue  raised  by  the  plead-* 
ings  was  not  presented  to  the  jury,  but  another  and  a 
totally  different  issue,  and  that  if  the  true  issue  had 
been  put,  the  prisoner  would  have  been  entitled  to  a 
verdict.  The  second  was  a  general  proposition  of  law, 
that  a  jury  having  already  had  the  prisoners  in  charge 
upon  those  assaults,  upon  a  felony  which  included  the 
assaults,  they  conld  not  be  tried  again.  The  prisoners 
were  tried  at  the  Spring  assizes  for  the  murder  of 
Mary  Ann  Parsons.  The  cause  of  death  was  stated 
in  as  many  as  six  counts.  He  admitted  that  it  was 
not  necessary  to  prove  all  the  assaults  precisely  as  laid, 
nor  was  it  necessary  to  prove  the  time  at  which  it  was 
stated  they  had  taken  place,  but  it  was  material  to 
consider  the  mode  in  which  the  prosecutor  had  stated 
his  case,  for  the  Court  would  then  be  able  to  collect 
that  these  assaults  were  part  of  the  act  and  transaction 
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1851.  wbieh  the  Crown  had  prosecuted  as*  a  felony  by  the 
— s; — r —  indictment.  R.  v.  Birch,  1  Den.  C.  C.  185,  shewed 
Case.  that  that  was  the  test  by  which  they  were  to  arnve  at 
the  conclusion  whether  a  party  v  on  a  cbai^ of  felony ^ 
including  an  assault,  could  be  convicted  of  an  assault. 
In  this  case  there  could  be  no  doubt  it  was  SQ^  for  it 
was  not  only  so  chargedi  but  it  w^s  opened  by  the 
Counsel  for  the  Crown  that  they  should  rely  upon  the 
assaults  as  tending  to  prove  the  cfaar^  of  mnrdOT. 
At  the  trial  for  murder  three  assaults  were  proved,  and 
three  were  relied  upon.  The  6rst  was  proved  to  Imve 
taken  place  on  the  5th  of  Nonnmber ;  the  second  at 
the  end  of  November,  or  beginning  of  December ;  and 
the  third  on  the  11th  of  December.  No  other  aaaauU 
was  proved.  On  the  second  trial  the  same  three 
assaults  were  proved,  and  no  other.  The  first  trial 
proceeded  at  very  great  length  until  it  was  necessary 
to  call  the  medical  evidence  to  prove  the  cause  of 
death.  The  medical  men  swore  that  the  cause'  of 
death  was  a  blow  upon  the  head»  given  apparently 
shortly  before  death,  and,  as  there  was  a  total  absence 
of  evidence  to  shew  whether  either  of  the  prisoners 
gave  the  blow,  the  prisoners  were  acquitted.  This^ 
evidence  of  the  medical  men  came  upon  the  Crown 
completely  by  surprise,  and  the  Counsel  were  not  pre* 
pared  to  argue  whether  the  parties  could  be  convicted 
of  an  assault  It  was  asked  by  the  learned  Judge 
whether  they  could  not  be  convicted  of  the  assault  ?  He 
(Slade)  swhmiiied  that  they  could  not,  and  oited  M.  v. 
Crumptony  C.  &  M.  597,  and  there  was  an  end  erf  the 
question.     There  was  no  argument. 

Talfourd  J«  said,  What  took  place  was,  1  believe, 
this ;  when  I  was  asked  whether  the  prisoners  could 
not  be  found  guilty  of  an  assault,  I  asked  whether 
there  was  any  evidence  of  a  joiot  assault?  Then  some 
assault  was  mentioned  which  I  said  seemed  to  be  quite 
unconnected  with  the  death  ;  and  while  I  was  saying 
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this,  B.  V.  Crumptim^  was  cited  as  an  aatbority  against        ]S5|. 
aemriction  for  an  assaalt  in  such  a  case,  and  as  the      eiio's 
Coonsel  for  the  Grown  said  that  they  could  carry  the        Case, 
case  no  further,  I  directed  an  acquittal. 

Siade.  At  the  last  Summer  assizes  these  prisoners 
were  indicted  for  an  assault,  and  that  raised  the  ques- 
tion whether  they  might  be  again  tried  for  an  assanlt. 
The  prisoners  put  in  a  plea  of  autrefois  aequit^  that  the 
assanhs  included  in  the  felony  and  murder  charged 
upon  tfaem,  of  which  they  had  already  been  acquitted, 
were  the  same  as  those  charged  in  the  present  indict- 
0ient.  The  replication  was  that  they  were  not  ac- 
quitted of  the  felony  and  the  murder,  including  the 
same  assaults  charged  in  this  indictment.  The  learned 
Commissioner,  before  whom  this  trial  took  place,  put 
the  prisoners  to  the  proof  of  the  identity  of  the  assaults, 
though  he  (Slade)  contended  that  it  was  for  the  Crown 
to  prove  the  non^identity  ;  and  he  then  proved  the 
identity  of  the  assault  charged  in  the  second  indict- 
ment with  one  of  those  charged  and  proved  at  the 
former  trial.  The  learned  Commissioner  then  directed 
the  jury  that  if  they  were  satisfied  that  there  were 
several  distinct  and  independent  assaults,  some  or  any 
of  which  did  not  in  any  way  conduce  to  the  death  of 
the  deceased,  it  would  be  their  duty  to  find  a  verdict 
for  the  Crown.  That  was  not  the  proper  issue ;  the 
prisoners  had  no  chance  upon  that  direction.  If  the 
assaults  had  conduced  to  the  death  of  the  deceased, 
the  prisoners  were  guilty  of  murder,  and  should  have 
been  convicted  on  the  first  trial.  This  was  an  issue 
which  the  learned  Judge  was  not  justified  in  pressing 
upon  the  prisoners,  and  it  amounted  to  such  a  misdi- 
rection tlmt  he  submitted  the  prisoners  were  entitled 
to  the  judgment  of  the  Court.  No  such  question 
as  that  left  to  the  jury  by  the  learned  Commissioner 
arises  on  the  record  ;  for  the  replication  admitted  that 
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185  L  there  was  a  good  iubsUting  judgment  of  acquittal,  and 
Bird's  TRwed  the  simple  question,  were  the  prisoners  thereby 
^^^^  acquitted  on  a  ohai^  of  the  same  beatings  in  fact  as 
they  are  charged  with  on  the  second  indictment  ?  The 
replication  in  effect  said,  *^  I  admit  you  were  tried 
before ;  I  admit  you  were  acquitted  on  that  trial,  and 
that  there  is  a  good  subsisting  record  of  acquittal ; 
but  I  say  that  the  facts  alleged  against  you  on  that 
trial  were  totally  different  from  the  firsts  alleged 
against  you  on  this,  and  therefore  you  are  not  entitled 
to  an  acquittal."  Thus  the  replication  and  the  plea 
together  raised  the  simple  issue  of  the  identity  of  the 
assaults  in  point  offactj  and  as  they  were  confessedly 
the  same,  the  prisoners  were  entitled  to  an  acquittal. 
For  even  assuming'  that  upon  the  evidence  as  gieen  at 
the  first  trials  there  could  not  have  been  a  conviction 
for  an  assault,  (whether  the  Judge  had  directed  the 
jury  according  to  the  dictum  in  R.  v.  Crumpton 
or  the  decision  in  R.  v.  Birch\  still,  that  had 
nothing  to  do  with  the  question  raised  by  the 
pleadings,  for  it  would  merely  shew  that  the  Crown 
had  chosen  to  prosecute  for  an  offence  on  which 
they  ought  to  have  known  the  evidence  would  pro- 
bably not  enable  them  to  get  a  conviction.  But  hav- 
ing so  prosecuted,  the  prisoners  have  been  in  peril-^ 
they  have  incurred  a  chance  of  being  convict^,  and 
by  the  law  of  England  may  not  a  second  time  be  put 
in  peril  on  the  same  facts^  which  the  Crown  has  by  a 
former  failure  at  last  learnt  to  deal  with  less  unskil- 
fully. If  the  Crown  wished  to  raise  the  other  issue  it 
should  have  been  raised  by  the  pleadings,  and  then 
the  important  question  might  have  been  discussed 
whether  it  was  necessary,  in  the  case  of  murder,  that 
an  assault  of  which  the  party  might  be  convicted  under 
the  Stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  must  be  an 
assault  conducive  to  the  death ;  but  upon  these  plead- 
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ings  that  was  not  raised.    The  point  was  only  glanced       1851. 
at  when  this  case  was  argued  before  the  Court  of  Ap-      3^^^^,^ 
peal.     If  the  Counsel  for  the  Crown  had  replied  to  his       Cue. 
plea  that  none  of  these  assaults  conduced  to  the  death , 
be  would  have  demurred ,  he  would  not  have  gone  to 
trial  upon  that  replication* 

Lord  Campbell  C.  J.***-The  matter  turns  upon  the 
eonstructt<m  of  stat.  7  Wm.  4  &  1  Vict  c.  85,  s.  ll. 
If,  upon  the  construction  of  that  act  of  Parliament, 
the  prisoners  might  have  been  convicted  on  the  first 
trial  of  an  assault,  then,  upon  the  second,  they  would 
be  in  peril  a  second  time. 

Aldbrson  B. — If  they  could  have  been  convicted 
the  first  time  no  doubt  they  were  in  peril. 

Lord  Cakpsbix  C.  J. — They  could  not  have  been 
convicted  of  the  assault  except  under  I^rd  Denman's 
Act,  and  therefore  that  is  the  question. 

Slade  submitted  that  that  did  not  get  rid  of  the 
question  whether  the  proper  issue  had  been  left  to  the 
jury.  He  would  now  turn  to  the  second  proposition, 
that  the  prisoners,  hairing  been  once  in  peril,  cannot 
DOW  be  tried  again  for  the  same  oflfence. 

Lord  Campbell  G.  J. — You  have  only  to  shew  that 
they  were  in  peril  the  first  time  for  this  offence,  with 
which  they  are  charged  on  th£  second  occasion. 

Slade  then  cited  and  commented  on  the  s^me  cases 
which  he  bad  already  brought  before  the  notice  of 
the  Court  of  Appeal,  and  in  addition,  JR.  v.  JSrimiUaw, 
2  Moo.  C.  C.  122. 

In  the  coarse  of  the  argument,  Parkb  B.  said  that 
the  judgment  in  the  case  of  JR.  v.  Birch^  referred  to 
two  classes  of  assaults ;  one,  those  which  conduced  to 
the  felony ;  another,  those  which  were  wholly  discon* 
nected  with  it ;  and  it  was  there  determined  that  the 
operation  of  the  star.  7  Wm.  4  &  1  VicU  c.  85,  s.  jLl,  was 
not  on  the  one  hand,  to  be  confined  exclusively  to  the 
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1851.      former  class,  nor  on  the  other  to  be  extended  to  the 

gjjjj,,^      latter;   but  that  it  related  to  such  assaults  as  were 

Ca«e.       included  in  the  felony  charged,  either  expressly  or  by 

l^al  implication,  and  were  part  of  the  very  act  or 

transaction  which  the  Crown  prosecuted  as  a  felony  by 

the  indictment. 

Aldbrbon  Bt  said»  if  the  assault  was  charged  in  the 
first  indictment^  and  the  jury  might  legally  have  found 
the  prisoners  guilty  of  the  murder  upon  any  evidence 
which  might  conceivably  have  been  given  to  prove 
those  assaults,  then  they  have  been  in  peril  before 
about  these  assaults,  and  cannot  be  tried  a  second 
time. 

Lord  Campbell  C.  J.  said,  that  the  question  whe- 
ther the  parties  had  been  in  peril  before  could  not,  as 
regarded  the  evidence^  depend  solely  on  whether  the 
evidence  offered  in  support  of  the  second  indictment 
had  been  in  point  of  fact  offered  in  support  pf  the 
charge  contained  in  the  first;  for  though  offered  i^ 
might  be  inadmissible  on  the  first  trial.  It  must  be 
legal  evidence  and  relevant  to  the  charge.  In  this 
case  I  do  not  see  why,  if  the  jury  had  chosen  to  think 
the  medical  evidence  unsatisfactory,  or  to  disbelieve  it, 
the  prisoners  might  not  legally  have  been  convicted 
of  the  murder.  It  is  contended,  on  the  part  of  the 
prisoners,  that  the  jury  should  have  been  directed  to 
consider  whether  the  assault  charged  in  the  second 
indictment  was  the  same  as  any  of  the  assaults  charged 
in  the  first  indictment  as  a  part  of  the  felony,  and 
given  in  evidence  in  support  of  such  charge. 

Parkb  B.  said  the  question  was,  whether  the  assault 
in  the  second  indictment  formed  part  of  the  felony 
charged  in  the  first  indictment,  as  explained  by  the 
evidence  given  on  that  occasion  on  the  part  of  the 
prosecution. 

Maule  J.  said,  suppose  at  the  first  trial  a  series  of 
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assaults  proved,  and  a  death,  but  it  to  be  quite  uncer*       1S5I. 
tain  whether  the  death  had  been  caused  by  the  assaults,       bird's 
or  by  some  other  cause,  it  is  difficult  to  see  why  the        ^^*' 
prisoners  could  not  have  been  convicted  of  an  assault. 
Suppose  A,  charged  with  the  murder  of  ^.,  a  body 
found,  supposed  to  be  that  of  ^,,  and  at  the  trial  B. 
to  appear  and  give  evidence  against^,  of  assaults, 
why  should  not  the  jury  acquit  A.  of  the  felony  and 
murder,  and  convict  him  of  the  assault? 

Cox^  for  8.  Bird^  was  stopped  by  Lord  Cahpbbll 
C.  J.,  who  observed  that  as  there  was  only  one  plea  of 
autrefois  acquit  pleaded  by  both  the  prisoners,  the 
practice  of  the  Court  was  only  to  hear  one  Counsel  on  * 
a  side.  In  Frost's  case^  2  Moo.  C.  C.  145,  note,  the 
prisoners  had  pleaded  separately  and  been  tried  sepa- 
rately. But  upon  hearing  that  Slade  and  Cox  had  been 
under  the  impression  that  they  should  both  be  heard, 
and  had  arranged  the  argument  with  that  view,  Lord 
Campbell  C.J.  intimated  that,  under  those  particular 
circumstances,  the  Court  would  hear  him. 

Cox  then  used  the  same  arguments  that  he  had 
addressed  to  the  Court  of  Appeal. 

Rowe  Q.  C.|  for  the  Crown  (a),  admitted  that  if 
the  prisoners  could  have  been  legally  convicted  of  the 
assault  in  question  on  the  first  trial,  they  could  not 
be  tried  for  that  assault  again ;  but  contended-*- 
Ist,  that  they  could  not  have  been  so  legally  con- 
victed ;  2nd,  that  they  had  not  in  fact  been  acquitted 
of  that  assault. 

Lord  Campbell  C.  J. — ^They  were  acquitted  on  the 
first  trial  of  every  charge  upon  which  they  might  have 
been  convicted.  Therefore  the  only  question  is  of 
what  might  they  have  been  convicted  on  the  iirst 

(o)  The  Solicitor  General  had  left  the  Court. 
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1851.       trial  ?    The  whole  case  turns  upon  the  construction  of 
Bird's       ^^e  Statute. 

^^•^-  Rowe  Q.  C.     The  words  in  the  statute  "  when  the 

crime  charged  shall  include  an  assault/'  need  not  mean 
**  crime  as  averred  on  the  face  of  the  indictment/' 

Alderson  B. — No.  It  means  such  crime  as  in  its 
nature  includes  an  assault,  even  though  that  assault 
is  not  expressly  averred  in  the  indictment.  Thus 
manslaughter  may  or  may  not  include  an  assault ;  a 
manslaughter  by  blows,  &c.,  does  so,  and  manslaughter 
by  negligence,  &c.  does  not ;  so  administering  poison 
with  intent  to  murder  does  not  necessarily  include  an 
assault ;  R.  v.  Draper j  1  C.  &  K.  176  (a).  It  was  for 
this  reason  that  the  Judges  in  R.  v.  Birchy  1  Den.  C  C. 
185,  suggested  that  the  indictment  should  expressly 
aver  an  assault  in  those  cases  to  which  the  statute  ap- 
plied. 

Maule  J. — But  of  course  if  an  assault  is  improperly 
averred,  that  will  not  make  the  crime  charged  include 
an  assault  within  the  meaning  of  the  statute.  But 
in  this  case  the  first  indictment  charges  an  assault 
ex  vi  terminiy  for  it  charges  a  death  by  beating ;  the 
word  assault  need  not  be  used  in  such  a  case  as  that. 

Rowe  Q.  C,  contended  that  the  assaults  charged 
in  the  first  indictment  werfe  wholly  unconnected  with 
the  felony  and  murder,  and  that  the  words  of  the  stat. 
7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  '*  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and 

(a)  This  case  seems  to  shew  diat  denoe^  whether  it  indudee  an  as- 

where  the  crime  charged  in  the  sault  or  no,  so  as  to  come  within 

indictment  may  include  an  assanlt,  stat.  7  Wm.  4  &  1  Vici,  c.  S5» 

but  no  assault  is  expressly  or  im*  s.  U.     It  seems  that  the  indictr 

pliedly  averred  in  the  indictment,  it  ment  per  se  would  be  an  insnffi- 

will  depend  upon  the  nature  of  the  cient  test.     Comp.  R.  v.  DUworth, 

crime,  ai  oioaimmd  by  th€  «vi-  3  Mi  &  R.  631. 
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t 

to  find  a  verdict  of  guilty  of  assault  against  the  person       1851. 
indicted,  if  the  evidence  sl$all  vkirrant  such  finding^'*     BvH^T^ 
shewed  that  the  prisoners  could  not  have  been  con-       ^^^w^- 
victed  of  the  assault,  because  the  evidence  did  not 
warrant  such  finding.     On   being   asked  by  Lord 
Campbell  C.  J.  to  give  a  definition  of  a  disconnected 
assault,  he  referred  to  R.  v.  Crumptan^  C.  &  M.  600, 
where  Patteson  J.  said,  *'  I  think  that,  no  assault  is 
included  in  a  charge  of  manslaughter  which  does  not 
conduce  to  the  death  of  the  deceased,  although  the 
death  itself  be  not  manslaughter.     Here  the  surgeon 
disconnects  this  assault  from  the  death ;  and  I  think, 
therefore,  that  the  prisoner  is  entitled  to  be  acquitted 
altogether/' 

Lord  Campbell  C.  J.  said  that  if  that  statement 
were  a  little  qualified  it  would  be  an  excellent  de- 
scription. 

Parke  B.  said  that  the  view  there  taken  by  Pat- 
TBSON  J.  rather  favoured  the  opinion  expressed  in 
1  Greaves'  Russell,  782,  note  (/),  that  the  statute  was 
only  intended  to  apply  to  inchoate  felonies.  But  that 
doctrine  had  been  overruled  by  i2.  v.  Birch^  1  Den. 
C.  C.  185,  and  the  true  construction  of  the  statute  was 
there  given. 

Rawe  Q.  C.  cited  R.  v.  Connor,  2  C.  &  K.  519. 

Maule  J. — That  in  that  case  the  report  left  it 
uncertain  in  what  form  the  crime  was  charged  in  the 
indictment.  From  the  report  it  would  seem  probable 
that  it  included  an  assault  But,  suppose  an  indict* 
ment  to  charge  a  death  by  stabbing,  it  would  not  be  a 
parallel  case  to  the  present ;  for  here  the  death  was 
ascribed  to  a  series  of  acts,  any  or  all  of  which  may 
probably  turn  out  to  have  been  the  cause  of  it. 

Alderson  B. — Suppose  you  translate  into  plain 
language  what  actually  took  place  on  the  first  trial. 
The  Judge  said  to  the  jury,  ^*  Two  sets  of  assaults  have 
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1851.  been  given  in  evidence  ;  one  set  alone  is  said  to  have 
gjjjjj,^  caused  the  death ;  the  other  set  is  said  net  to  have 
Case.  caused  it.  If  you  are  of  opinion  that  the  prisoners 
committed  the  former  set,  and  that  they  thereby 
caused  the  death,  it  is  your  duty  to  find  them  guilty  of 
the  murder;  if  not,  it  is  your  duty  to  acquit  them."  The 
jury  thereupon  found  that  the  former  set  caused  the 
death)  but  that  the  prisoners  did  not  commit  them ; 
and  as  to  the  latter  set,  they  are  then  told  that,  whether 
the  prisoners  committed  them  or  not,  they  could  not 
find  them  guilty  of  them ;  and  they  are  thereupon 
acquitted.  But  prior  to  the  verdict  being  given,  were 
not  the  prisoners  in  peril  ?  The  latter  set  of  assanlts 
are  not  disconnected  from  the  murder  till  the  verdict 
has  been  given.  The  jury  might  have  found  that 
they  caused  the  death,  and  were  committed  by  the 
prisoners. 

Howe  Q.  C.  said,  that  the  evidence  was  all  one  way, 
and  that  the  Judge  could  not  let  it  go  to  the  jury, 
except  as  evidence  for  an  acquittal. 

Coleridge  J. — That  depended  solely  on  the  me- 
dical evidence,  and  the  effect  of  that  evidence  was 
a  question  of  fact  for  the  jury  to  determine.  They 
might  not  have  agreed  with  it,  and  might  have 
thought  that  the  death  proceeded  from  the  previous 
assaults. 

Lord  Campbell  C.  J. — You  are  trying  to  shew 
that  the  assaults  were  clearly  unconnected  with  the 
death,  whereas,  in  point  of  fact,  they  were  given  in 
evidence  as  the  causes  of  it,  and  might  have  been 
found  to  have  caused  it,  had  the  medical  evidence 
either  been  different,  or  been  disbelieved,  or  not  been 
given  at  all.  If  you  say  that  the  medical  evidence 
shewed  that  the  assaults  were  disconnected  fi*om  the 
death,  it  is  saying  that  the  assaults  were  connected  at 
one  time  with  the  death,  but  afterwards  were  discon- 
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nected  (khu  it  by  somelhiog  prior  to  the  verdict*  Un-      1851. 
lew  you  ean  sbew  thai  lhi»  evidence  was  inadmissible,      Bn^iT^ 
and  thati  tfaerelbrei  the  Judge  ought  not  to  have  left       ^^^^ 
it  to  the  jury,  the  prisoners  would  have  been  in  peril 
apoD  that  triaL 

Aldsrson  B. — ^The  assault  would  be  connected  with 
the  felony  t  if  the  jury  found  the  facts  in  one  way,  and 
disconnected  from  it,  if  they  found  them  in  another 
way.  Till  the  verdict  was  given,  it  is  impossible  to 
say  whether  they  were  connected  or  disconnected. 
The  verdict  is  the  only  criterion  in  such  a  case« 

Rawe  Q.  C.  cited  H.  v.  Phdps,  C.  &  M.  180 ) 
£f.  aSMoo.  C.C.240. 

Lord  CijiPBBLfi  C.J.  said,  that  the  decision  in  that 
ease  proceeded  on  the  auppositism  of  the  assault  being 
quite  disttnet  and  separate  from  the  felony. 

Rowe  Q.  C.  Suppose  the  evidence  to  have  shewn 
that  one  of  the  prisoners  alone  had  given  the  blow 
which  cansed  the  death,  could  the  other  have  been 
convicted  of  an  assault  committed  at  a  different 
time?  (a).  Another  question  in  this  case  is,  whether 
this  statute  authorizes  a  plea  of  outnfoiB  megttit  upon 
an  acquittal  of  an  assault  ? 

JsftviaC.  J.  said,  that  the  case  reserved  did  not 
raise  that  point.  The  question,  whether  the  plea  was 
bad  or  no,  was  on  the  record,  and  was  therefore  matter 
of  error. 

ii^Mos  Q.  C  then  contended  that  there  was  no  mis* 
direction.  In  the  oourseofthe  above  arguments,  hecom* 
mented  cm  the  several  cases  cited  on  the  other  8ide»  and 
cited  R.  y.Gmam,  2  G.  &  K.  781;  R.  v.  Waikms, 
2  Moo.  C.  C.  217 ;  R.  v.  Alien,  2  Moo.  C.  C.  179. 

(lO  Tht  aotwsr  to  tbit  soaoM  to  peril  once  for  that  aeeaiilt;  and 

bt,  that  the  ktter  prisoner  ooold  prior  to  the  verdict  it  woold  hare 

not  be  oonTicted  of  such  aasanlti  been  nncertain  whether  he  could 

bat  fltm  he  wmdd  havt  been  in  hare  been  convictedor  no. 

VOL.  n.  K 
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1851.  Patteson  J.  asked  the  Counsel  for  the  prisoners,  in 

Bird's      what  form  a  verdict  of  guilty  of  assault  could  have 
Case.       tj^gjj  entered  on  the  record  on  the  first  trial  ? 

Alderson  B.  said,  that  a  verdict  of  guilty  of  assault 
could  have  been  entered  on  the  1st,  2nd,  and  3rd 
counts,  and  a  verdict  of  not  guilty  on  the  other  counts 
of  the  indictment. 

WiGHTMAN  J.  asked  whether,  if  Mrs.  Bird  had  been 
found  guilty  of  giving  the  fatal  blow,  but  that  the 
husband  had  been  away  at  the  time,  he  could  have 
been  convicted  of  an  assault? 

Cur.  adv.  vuU. 

On  the  12th  February y  a.  d.  1851,  the  Judges  met 
in  the  Court  of  Queen's  Bench,  and  delivered  the 
following  judgments  seriatim  :— 


Names  of  the  Eight  Judges  who      Names  of  the  Six  Judges  who 
affirmed  the  cowvicHon.  thought  that  the  prisoners  were 


Pollock  C.  B. 
Patteson  J. 

COLBRIDGB  J. 
WlGHTMAN  J. 

Cresbwbll  J. 
Erle  J. 
V.  Williams  J. 
Talfourd  J. 


entitled  to  tn  acqwUtah 

Lord  Campbell  C.  J. 
Jervis  C.  J4 
Par&b  B.  / 
Alderson  B. 
Maulb  J. 
Martin  B. 


Martin  B. — The  pritoners  were  indicted  at  the 
Exeter  Spring  assizes,  1850,  for  the  murder  of  Mary 
Ann  Parsons.  The  indictment  contained  six  counts. 
The  first  charged  the  murder  by  striking  with  a 
stick;  the  second,  by  divers  beatings  between  the 
6th  of  November,  1849,  and  the  1st  of  January, 
1860 ;  the  third,  by  beatings  on  the  6th  of  Nwember 
and  1st  of  December^  1849,  and  the  1st  of  January, 
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1850,  and  on  divers  other  days  between  the  5th  of      1851. 
November  and  the  1st  of  January;  the  fourth,  by      Bibd^ 
blows  inflicted  with  a  scourge,  and  the  fifth  and  sixth,       <^^ 
by  casting  her  on  the  ground. 

At  the  trial  of  the  indictment,  the  Counsel  for  the 
prosecution  opened  all  the  above  assaults  as  conducing 
to  the  death,  but  stated,  that  if  he  should  fail  in 
proving  that  they  conduced  to  the  death  they  would 
furnish  evidence  of  the  animus  of  the  prisoners. 

It  was  proved  at  the  trial,  that  the  death  (which 
took  place  on  the  4th  of  January,  1850)  was  caused 
exclusively  by  one  particular  blow  on  the  head,  and 
there  being  no  evidence  that  this  blow  had  been 
struck  by  either  of  the  prisoners,  they  were  acquitted. 

At  the  last  Exeter  Summer  assizes  the  prisoners 
were  indicted  for  the  misdemeanor  of  having  assaulted 
Mary  Ann  Parsons.  The  prisoners  pleaded  autrefois 
acquit,  which  was  traversed,  and  issue  joined  thereon. 
The  record  of  the  former  trial  was  put  in  evidence, 
and  it  was  proved  that  evidence  had  been  given 
thereat  of  different  assaults  committed  by  the  prisoners 
upon  the  deceased  throughout  the  months  of  November 
and  December,  1849 ;  one  on  the  5th  of  November,  with 
a  stick,  another  at  the  end  of  November  or  beginning 
of  December,  also  with  a  stick ;  and  another  with  a 
furze-bush  about  the  11th  of  December ;  and  it  was 
not  proved  at  the  second  trial  that  there  were  any 
other  assaults  committed  but  those  which  were  given 
in  evidence  at  the  first  trial. 

The  learned  Judge  directed  the  jury,  that  if  there 
were  several  distinct  and  independent  assaults,  some 
or  one  of  which  did  not  in  any  way  conduce  to  the 
death  of  the  deceased,  it  would  be  their  duty  to  find 
a  verdict  for  the  Crown.  Upon  this  direction  the 
jury  found  a  verdict  for  the  Crown.  And  the  learned 
Judge  stated  a  case,  containing  the  foregoing  state- 
ment, for  the  opinion  of  this  Court. 

K  2 
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Bmi^'8     whether;  tijiototbfetriill'feij?  Aid>w«mierytI^'>^i(>fld/8 

trrd^^^h^  ll4*i 'iecfttefi  <]^f  ^the  Bttttifc*  f^lBRw;i4^* 
1  Ftct."fe.«5i  fer  h)wki'c6iH<idited>byitfa^<7(iiiti«<Wor 
tim  Gmxv^^^  rhatrif^i^y -  dduld  hinrif >1)tet]f  m  ki^lully 

«a^6>Msao)to,  the'^prihcipWiiMtNr bfiitogi M^al^k  pwerMi 

cfaafacterferih^'MlDeiftGlio^iiMcm;  ir  >"tYn u  ,,0   in/r 
'I  ntn  of  cfpitt96t)  th«it4h«7krdoM  haVcf4)e^ti  wlfa#- 
fuUy  convicted.  .F-,     '^-i    i  *?.  jr^^iJi  'oijrjijto^ 

•  firt*  aflf  felbfty '  whatever, '  wUiere  f h«^  cri ttik  «ti«f^d 
shotlMadtfdt^  eifi«ft8MAle8g&)!Mt  lire  p^sdi^.'iti^HaU'be 
lawAil  fiiMhie  j^i(^  4»  «cquit«0fthi^ftlotiy/^^mdtii'^iid 
fit  v^rdfet  ^ of'  gtrflty  - of^  9tt»ifh< lagmmt  ^ th^^  i^ei^rs^ >lfi- 
dieted;  if  the  evtdMM  ritfitll-wirf^MtiMcb  ftniKfigif^M 

I  tfaiok  the  ti*ive  hii«  fortbe  tofifttrodtion  qf'a^ftiilMe 
id  tbitt  kl^  ddwD  by  "BtrntoiT' Jv,  ivi  >IFwfoert<«t '^. 
Ldt^lantiy  1  HudBOfi  dud  Broils* ^irinh^fti^p.  <f4£»^aild 
^ftiited  hf  Parke  B.,  i&  2  Mi  &  Wi  tftd/  vitr;^^  Tkwt 
Oourts  ought  to  adhere  to  the"  onHharyiitidtaMg/iof 
tbe'words  used,  and  to  the  fpiiiiinlaifoal>coil8tfnetioti, 
Unless  'that  U  at'  Tarianee  mith  tfad' inttntiod  if '4be 
LeglelMure',  to-be  ooUected  from ube^Katbtri itself, 
or  leads'to  a^y  manifest^  absurdMy  ^r  ^tepagtandne^ipi 
which  case  the  language  maybe  varied^  ^of'^ttiodifibd 
80  teto  ai;^^  snob  incodWDiencG^^Mba^fortlifei^*^ 

Now  to  apply  ^  tMs.  m\e '  to^  ttue  "pt^sent  case.  >  The 
first  trial  <>f  >be  prigone» ' wai  4bi*  »''tfelbny;^'^fbe 
crimen  charged;  ^ts^^  murder- by  lriolentev!lQcloi£ed',^»iii 
all  the  s^eral  counts  of  ^he  iadictrntUtjirnitefffilCB 
against  the  person ;  the  evidence  of  tbe  mtovllb  was 
lawfully  giv^n  and  received  in  |»raof  :0f  the*  sAIeig&d 
murderous  death.     The  jury  acquitted  of  the  felony  ; 
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and  the  evidence  id  point  of  fact  clearly  warranted       1851. 
ihe  finding  the  priaonera  guilty  of  adsaulli  and  so  also      bird^ 
in  iaw,  inaankicli  as  there  was  no  lawful  excuse  or       Case, 
juatificadon  of  them.    The  case,  therefore,  seems  to 
me  to  fall  within  the  very  words  of  the  statute. 
'    Then,  is  this  construction  at  varianee  with  or  repug- 
ttanlto  the  intention  of  the  Legislature,  to  be  collected 
from  the  statute,  or  does  it  lead  to  any  manifest 
abaurdiity?    k  seems  to  me  that  it  is  in  conformity 
with  the  intention  of  the  l^islature,  so  fur  as  I  can 
collect  il»  and  I  am  not  aware  that  any  one  has 
contended  that  it  is  absurd. 

The  statute  wad  to  amend  ihe  laws  relating  to  offences 
against  the  person.  At  common  law  a  misdemeanor 
cottkl  not  be  joined  in  the  same  indictment  with  a 
felony,  and  the  consequence  was,  that  ia  all  cases  of 
alleged  felonious  offences  against  the  person,  if  the 
prisoaer  was  acquitted  of  the  felony  he  was  free  alto- 
getbeir  upon  that  indictment,  and  a  fresh  indictment 
waa  necessary  in  order  to  bring  the  offender  to  Justice. 
The  object  of  tius  enactment  was  to  prevent  this  neces- 
sity and  make  provision  for  the  conviction  and  punish- 
ment of  the  offender  on  the  then  present  trial — and 
it  aeems  to  me  that  the  object  and  spirit  of  the  enact- 
ment is  to  enable  the  guilty  person,  although  he  be 
aoquitled  of  the  felony,  to  be  at  once  convicted  and 
punished  for  the  assault,  if  he  be  charged  with  it  in 
the  indictment. 

If  the  construction  contended  for  by  the  Counsel  for 
the  Crown  be  the  correct  one,  and  the  assault  must 
conduce  to  the  death,  the  consequence  seems  to  me 
inevitable,  that  in  all  cases  of  alleged  murder  or  man- 
slaughter there  cannot  be  a  conviction  for  an  assault 
at  all  under  the  statute,  for  if  the  assault  conduces  to 
the  death,  the-  party  whose  assault  is  #o  conducive 
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1851.       must  either  be  guilty  of  murder  or  manslaughtei:,  or 
BiBD^  ^^®  assault  must  be  a  lawful  and  justifiable  act. 
Case.  It  would  bef  absurd  to  contend,  that  a  lawful  and 

justifiable  act  would  be  an  assault  within  the  meaning 
of  the  section,  and,  therefore,  it  seems  to  me  the  argu- 
ment for  the  Crown  must  go  the  length  of  contending 
that  the  statute  does  not  apply  to  cases  of  murder  or 
manslaughter  at  all. 

I  do  not  think  it  necessary  to  go  into  cases  of  other 
felonies,  although  1  believe  the  same  consequence  will 
legitimately  follow  from  the  same  line  of  reasoning, 
^  and  the  statute  would  (if  it  be  correct)  be  wholly  in- 

operative. 

But  I  do  not  think  this  is  the  correct  construction 
of  the  statute,  and,  in  my  opinion,  the  true  criterion  is. 
First,  Is  the  assault,  in  point  of  fact,  charged  upon  the 
face  of  the  indictment,  and,  secondly  ^  is  it  part  of  the  act 
or  transaction  which  the  prosecutor  gives  evidence  of  as 
conducive  to  the  felony?  If  it  falls  within  these  two 
categories,  in  my  opinion  the  prisoners  may  be  law- 
fully convicted  of  it  by  virtue  of  the  statute.  The  third 
count  of  this  indictment  charges  beatings  on  the  5th 
o( November  Hnd  1st  of  December^  1849,  and  the  1st  of 
January^  1850,  and  on  divers  other  days  between  the 
5th  of  November  and  the  1st  of  January.  Suppose 
there  had  been  no  evidence  in  respect  of  the  particular 
blow  which  is  said  to  have  caused  the  death,  and  the 
jury  had  not  been  satisfied  that  the  beatings  (which 
it  seems  to  me  are  specifically  stated  in  this  count)  had 
caused  the  death,  but  that  the  case  had  been  left  to 
them  by  the  Judge  as  a  fair  case  for  the  exercise  of 
their  judgment.  If  these  beatings  conduced  to  the 
death,  the  prisoners  were  guilty  either  of  murder  or 
manslaughter — but  if  they  did  not  conduce  to  the 
death,  according  to  the  argument  for  the  Crown,  the 
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jury  ought  to  have  been  told  that,  they  could  not  find       1851. 
the  prisoners  guilty  of  the  assault.  Bibd^^^ 

It  seems  to  me  that  the  statute  was  intended  to       Case, 
meet  this  very  case  ;  and  if  so,  I  think  the  evidence  in 
respect  of  the  particular  blow  that  caused  the  death 
cannot  alter  it. 

Again,  suppose  the  evidence  in  respect  of  the  par- 
ticular blow  had  been  given  by  a  witness  called  on 
behalf  of  the  prisoners,  it  would  have  been  a  question 
of  fact  for  the  jury,  whether  the  violence  by  the 
beatings  or  by  that  blow  caused  the  death.  This 
seems  to  me  to  be  directly  within  the  statute,  and  it 
cannot,  in  my  judgment,  make  any  difference  whether 
the  evidence  was  given  at  the  trial  by  a  witness  called 
on  behalf  of  the  Crown  or  of  the  prisoners. 

On  the  argument,  a  great  number  of  cases  were 
cited,  but  there  are  only  three  to  which  I  think  it 
necessary  to  refer,  viz.^  R.  v.  Phelps j  C.  &  M.  180; 
Ji.  v.  Crumpton,  Ibid.  597,  which  were  principally 
relied  on  by  the  Counsel  for  the  Crown ;  and  JR.  v. 
Birch,  1  Den.  C.  C.  185 ;  S.  C.  2  C.  k  K.  193, 
which  was  principally  relied  on  by  the  Counsel  for  the 
prisoners. 

a.  V.  Phelps  was  tried  at  the  Summer  assizes,  1841, 
and  the  report  states,  that  the  first  count  of  the  indict- 
ment charged  the  prisoners  as  principals  in  the  first 
degree  for  the  murder  of  John  Overbury,  by  striking 
and  beating  him.  The  second  and  third  counts 
chained  Phelps  as  principal,  and  two  others  as  prin- 
cipals in  the  second  degree,  in  the  following  form  : — 
"That  the  said  South  and  Smith'*  (the  two  other 
persons  in  the  indictment  with  Phelps),  *'  at  the  time 
the  felony  and  murder  was  committed,  were  feloniously 
present,  abetting,  aiding,  and  assisting  the  said  John 
Phelps." 

The  statement  of  the  evidence  is,  that  as  the  deceased 
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1851.  waft  go>ng  away  from  a  p^oblie-thovBe,  JPMf»  struck 
^,^^g  .  him  Bevei^l  tjoi^  ajp4  hflt  W3  fift^rvards  ktUed.by 
Cnie.  viodence;  aod  the  evidenoe^^  w^t.  to  ^herw  llnl!the 
pridoneif  Phelps  had  gpqie  Away^before  ibe  vtoknoe 
which  paused  the.dcfath  wa^inflieted.  Tbe^icbarge  of 
murder,  theref^fe^  fa^e^  tJ^  prwoimriPAB^  Was 
found  guilty  of  w  js^suilt^  The  Cuuns^il  for  tiae^  firs- 
aopev  oji^tqd  thajt  PA^  4oald  Bpt^  be  ^ii:\r]cted  lof 
the  assttuU,  §B  |)^e  a$8^lt  w^  <otM!y  iodjefN^udeiilr^f 
the  felony.;  itcwaa^  u^e^  bfthem*  ^hat^ii  «ito  only 
when  the  aafauU  is  iqch]|ded;4n  (he  fdlopy  ctorfed, 
that  a  conyictioa  foiranasstattlt  oao  takelplaeet  \  ^Thit 
the  casf^  if^a^.^he.  samei  aft  if,  JPAf^  hM  efr«ichslhk 
deceased,  and  after^'arda  soin^  p^^ll^Ql^  ^^hpUy^MlPQlt^ 
nected  vi\i\ ,  Phdps^^  aojj  nfit  l^nqwiag  iM  (h<.;MEidi 
struck  the  deceased,  had  killed  him  a£(pr  BhUp^t^  hfMl 
gone  away.  Mr.  JusiUce  Colthan  Teservedttht  pAint, 
and  the  Judges  were  of  opii^ioiji  that  the  conti^tiotit'fbf 
the  assault  was. wrong*.  :    :       .   .      -    i- 

I  think  this  case  d^^gujiahable  from  the^^ppesmti 
According  to.  the  report,'  t^e  iudietm^nl;  does^iM 
charge  the  prisoner  with  befiting  Ui^-d^^a^d^  specie 
fyl^  >^i^h  particiiJarity  and  preejsi09  cert^i^  ^atipgsr 
alleged  to  have  been  giv^n,  and  dr»Miipg  a^coodlusmr 
that  thereby  the  d(g|a$h  iras  oausedi  but  rl^tber:  ^ecuns 
to  charge  as  the  beatings  those  only  by  which  the 
death  was  effected*    .Now»  if  this  be  tM  true  oon^ruc^ 
tion  of  the  indictment,  the  decision  is  exactly  oooiormr 
able  to  my  View  of  the   right  cofistcwtioia  of  thfit 
statute ;  for  the  beatings  charged  ia  the  indii4menfc 
would  be  the  beatings  wdbidi  caused  ^  df»th>'ie^; 
beatings  with  which  Pheljis.h^^  nothieg  ip  do^  ^ad 
therefore  th^  beatings  which  Phelpa  ijotflicted  vtera jaotl* 
cbai^ged  in  the  indictment  ^at  all;  and  if  so^  'ins  my 
opinion  he  could  not  be  lawfully  eonvicted  <»f  them- 
But  iu   the  present  case,  the  beatings  wlu^b. are 
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obarg^  in  the  indictment  for  the  tuisdemeaner,  lire  1851. 
the  same  identical  beatings  which  were  charg^  in  the  Btm^s 
iodieuaent  for  the  felony,  stated  and  ear-mair^ed,  as 
it  were,  witb  certainty  and  precirion.  In  the  latter 
initietfiieiit^  it  is  frne,  a  false  conclusion  in  :fect  is 
aHc^^,  tiamely,  that  they  caused  the  deaths  which 
they  did  not.  But  they  were  charged  in  the  indict- 
inisiit  as  the  cause  of  death  ;  and,  as  I  hare  iA*eady 
said)  in  fiiy  opinion  it  was  competent  fiir  the  jury  to 
find  llie  prisoners  guilty  of  these  beatings,  and  to 
aoqnik thdid  ^f  the  felony,  if,  however,  the  indictment 
^id'  chatge  the  speffeific  ossairits  committed  by  Fhtlps^ 
lean  etily  day»  that  the^  judgment  seems  to  me  to  be 
«t  Vftiriaoce  with  the  stiteequeht  case  of  R.  v.  Bvrch^ 
wMch  I  consider  a  better  authority  and  in  pdiot  with 
the  preset  case. 

Mm  t.  Orumpton  was  tried  at  the  Spring  assizes^ 
1S42,  and  the  first  count  of  the  indictment  charged, 
that  the  deceased  was  the  apprentice  of  the  prisoner ; 
that  St  was  the  duty  of  the  prisoner  to  suffer  and  per- 
mit bim  to  take  soeh  proper  exercise  as  was  necessary 
for  hSi  bodily  health,  and  to  find  and  supply  him  with 
proper  and  necessary  nourishment,  medicine,  medical 
care  and  attendance,  and  that  the  deceased,  being 
wedc  in  body,  the  prisoner  struck  and  beat  him,  and 
forced  him  to  work  for  an  unreasonable  time,  and^ 
would  »ot  allow  bim  to  take  proper  exercise  and 
reereation,  and  neglected  to  supply  him  with  proper 
nourishment  and  medicine,  medical  care  and  attend- 
ance, li^meaM  whereof  he  died,  lie  second  count 
char^iidi  that  the  deceased,  bdng  such  apprentice, 
the  prisoner  leldbiously  did  make  an  assault  on  the 
deceased',  and  being  weak  in  body,  the  prisoner 
forced  him  to* work  for  unreasonable  and  improper 
times,  and  beat  bim,  by  means  whereof  he  died. 
'  The  evidence  was^,  ihht  the  prisoner  was  a  tailor. 
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1851.  and  the  deceased  was  ibis  apprentice;  that  the  latter 
Bird's  had  been  in  ill  health  for  a  year  before  his  deathi  and 
^^^'  had  a  bad  cough,  and  was  kept  at  wor]^  on  some 
occasions  from  six  o'clock  in  the.  morning  until  eight 
or  nine  in  the  evening,  and  that  about  five  weeks 
before  his  death  the  prisoner  beat  him  with  a  small 
cane ;  that  about  three  weeks  before  his  death  he 
left  the  prisoner's  house  and  went  to  his  grandfather's^ 
where  he  died ;  and  the  surgeon,  who  made  a  post 
mortem  examination,  stated  that  he  died  of  consump- 
tion,  that  over  work  and  ill  usage  might  have 
accelerated  his  death,  but  he  was  not  able  to  say  that 
it  had  done  so ;  he  stated  also  that  there  were  some 
bruises  on  his  legs,  but  that  they  could  not  have  at 
all  contributed  to  his  death. 

It  was  urged  that  the  prisoner  might  be  convicted 
of  the  assault.  Mr.  Justice  Patteson  is  reported  to 
have  said,  ''  I  think  that  in  order  to  convict  a  person 
of  an  assault  under  the  statute,  it  must  be  an  assauU 
which  is  the  subject-matter  of  the  charge,  and  em- 
bodied in  the  charge,  and  which  would  itself  be  the 
felony  but  for  some  other  cause/'  Now  this  in  my 
judgment  is  the  true  construction  of  the  statute,  and 
it  is  because  the  assaults  in  the  present  case  were 
the  subject-matter  of  the  charge,  and  embodied  in 
the  charge,  and  if  the  death  had  arisen  from  them 
they  would  have  been  the  felony,  that  I  am  of 
opinion  that  the  case  is  within  the  statute.  But  the 
learned  Judge  goes  on  to  say,  ^*  I  think  i^p  assault  is 
included  in  a  charge  of  manslaughter,  which  does 
not  conduce  to  the  desath  of  the  deceased,  although 
the  death  itself  be  not  manslaughter;"  and  as  the 
surgeon  disconnected  the  assault  from  the  death,  he 
directed  an  acquittal  altogether. 

Upon  thQ  best  consideration  I  have  been  able  to 
give  to  this  question,  I  Qannot  concur  in  this  latter 
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part  of  his  Lordship's  judgment.     The  conducing  to       1851. 
the  death  does  not  in  my  opinion  form  the  test.  Bmv'n 

In  B.  ▼.  Birehj  which  was  tried  at  the  Spring  C»*«- 
assizes,  1846,  the  indictment  charged  the  prisoner 
with  an  assault  and  a'  robbery  of  a  watch  and  money. 
The  person  supposed  to  have  been  robbed  did  not 
appear  at  the  trial,  but  witnesses,  who  saw  the  transac- 
tion, proved  that  the  prisoner  struck  the  person  named 
in  the  indictment.  The  jury  stated  they  were  not 
satisfied  that  there  was  any  intent  to  rob,  and  they 
found  the  prisoner  guilty  of  an  assault.  Mr.  Arm- 
itrong,  who  tried  the  indictment  (after  consulting 
with  Mr,  Justice  Pattbson),  reserved  the  case  for  the 
opinion  of  the  Judges.  They  were  unanimously  of 
opinion  that  the  conviction  was  right,  and  in  de- 
livering their  judgment  they  gave  an  exposition  of 
the  statute.  It  is  thus  stated  in  1  Den.  C.  C.  186, 
**  The  enactment  is  not  to  be  confined  to  cases  where 
the  prisoner  committed  an  assault  in  the  prosecution 
of  an  attempt  to  commit  a  felony,  nor  is  it  to  be  ex- 
tended to  all  cases  in  which  the  indictment  for  a 
felony  on  the  face  of  it  charges  an  assault.  In  order 
to  convict  of  an  assault  under  the  section,  the  assault 
most  be  included  in  the  charge  on  the  face  of  the  in- 
dictmenty  and  also  be  part  of  the  very  act  or  trans- 
action which  the  Crown  prosecutes  as  a  felony  by  the 
indictment."  It  is  thus  stated  in  2  C.  &  K.  194, 
**The  opinion  of  the  Judges  was,  that  the  statute 
applies  whenever  the  indictment  charges  an  assault, 
and  the  jury,  negativing  the  felony,  finds  guilty  of  the 
assaolt,  provided  always  that  the  finding  be  in  respect 
of  the  very  same  acts  which  the  Crown  seeks  to 
make  felonies,  identity  being  the  question,  and  not 
the  intention  of  the  prisoner  to  commit  felony ;  other- 
wise the  statute  would  not  apply  to  the  ordinary  cases 
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1851.     of  wouodiog  with  intent/*  &c.     In  my  opinion  this  is 

Bird's      *^®  correct  exposition  of  the  statu te^ 

Cam-  But  even  supposing  I  did  not  concur  with  this  jndg- 

menti  it  seems  to  me,  it  would  nevertheless  be  my 
duty  to  submit  to  it ;  it  is  the  bBanimoos  judgment  of 
the  Judges  given!  judicially  upon  the  oonstmotion  of  a 
statute^  and  if  such  a  judgtsent  fs  &ot  to  be  held 
conclusive,  I  am  at  a  loss  to  know  how  oertainty  in 
the  law  can  be  attained*  I  do  not  mean  Ursay  that, 
if  the  very  improbable  case  occurred  of  an  unanioious 
judgment  being  clearly  and  obviously  and  manifestly 
wrong,  I  would  consider  myself  absolately  estopped 
from  exercising  my  own  reason  and  jtidgmeat  in 
respect  of  the  point  decided ;  but  what  I  mean  is,  that 
if  there  be  an  unanimous  judgment  upon  a  point 
of  diflkulty  and  nicety,  upon  which  a  differouoe  of 
opinion  might  reasonably  have  existed,  and  did'  exist 
before  such  judgment,  I  think,  after  such  judgment,  I 
ought  to  be  bound  by  it,  and  act  upon  it,  and  consider 
the  matter  settled  and  at  rest. 

In  my  opininon  this  judgment  directly  applies  to 
the  present  case,  and  ought  to  be  conclusive  upon  it. 

As  I  am,  therefore,  of  opinion  upon  the  substantive 
question,  that  the  prisoners  were  by  law  entitled  to 
have  had  the  verdict  found  for  them  upon  the  isane  on 
the  plea  of  autrefai$  aeguUf  I  do  not  think  it  necessary 
to  give  any  opinion  upon  the  other  two  questions 
raised  by  the  Counsel  for  the  prisoners. 


Talfourd  J I  am  of  opinion  that  this  conviction 

is  right,  that  the  plea  of  previous  acquittal  was  not 
and  could  not  be  sustained,  and  that  the  charge  of  the 
learned  Judge  who  tried  the  issue  joined  on  that  plea, 
presented   to   the  jury  the  only  question  which,  if 
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deeideiani  h^oaraS  the  iMsoft^Mt,  could  hav^  etithled       1851. 
them  tojadgmeut;^' *  <  '  ■       ^n^^nn 

and  JII06I  aisiy^avfuedv ««  die  bur:  j^fi  that  tite 
pritowns-  niiglil^'fatfve  bam  legally  tbiiWcted  df  th^ 
astaulty  ariiidirfenited  tbe  ^bj^ot  of  th^  tndicttnetii 
for  imttdetD^aaor  00  tbc^-'pr#v)€i«'  iftdt^tmettt  fdr 
murder;  ^and 'iSb(99)M%, 4Jiat  the  leanved  Judge,  aithe 
tiiiAQiC'tlia  iBsoeioft  4diets[Jecia9'pIeaV  misdirected  the 

'  The  firat  ind  ^ftinv^iieitimi '  turds'  do  1^^  teddfetrutf* 
tiavof  the'Mab^^WbMi^t'for'lJie  irtt  tfiiie,  eoabfed 
juritaitoi:baiivic«fx>f 'oammoA  a^  hi  am  teidictttl«Qt 
£Nf  fdoii]F^^>  Fthan  statute  pbiMd  ^*  to  attie^  the  lawii 
mlatjng  to  ^offenew  'i^qst  t^e  pertofi ,  ^  aiid  repealing 
antacedvM  ftcta,  it  proceeds  to'deflne  tlKfe  puuSshniefit 
of^sev^ibl  offeacM  of  the  descri'ptiou  whic^h  its  title 
indicflteB)  and  ifr  b  not  immaterial  to  the  true  con* 
slhielwii  of  the  ekuse  wfaidi  refers  to  tTreseoflencM 
to  bear  in  mind  their  character;  The^  are,  atttofnpts 
to  murder  bjrTarious  means  stated,  produoing  wounds 
or  bodily  injury ^  which  are  made  punkhaU^  With 
death;  the  attesipt  to  administer  poison,  the  act  of 
shootlngf  the  attempt  to  disdiarge  loaded  arms,  th^ 
attenqst  to  drowfi,  suffocate,  or  strangle  with  intent  to 
mardery  thoagh '  no  bodily  injury  be  produced,  which 
are-inade  fiskiny-atid  punishable  with  transportation; 
similar  acts  comnittedM  with  kitents  short  bf  murder; 
made  punishable  also  with  transportation  ;  and  other 
felonies  which  do  not  necessarily  involve  violence* 
Alt  theaeernneatare^  in  their  natUrci  single  definite 
Bots,  iDot;  wsoite  fiMB«  asyeval  acts,  each  actt*  itself 
liting  i^eaUstaiitive  felbny.  •   < 

'  Tbo  £ltk  seetion  enacts^  ^*  that  on  the  trial  of  any 
person:  for  anyirf  the  offences  hereinbefore  mentioned, 
or  for  any  felony  whatsoever,  where  the  crime  charged 

shall  include  an  assauU  against  the  person,  it  shall  be 
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1851.       lawful  for  the  jury  to  acquit  of  the  felony  aod  to  find 
3,^ji,f^      a  verdict  of  assault  against  the  person,  •  if  the  evidence 

C^^  shall  warrant  such  finding.' "  The  consequence  of 
such  a  verdict  of  guilty  of  assault  may  be,  imprison- 
ment for  three  years  with  hard  labour^  and  solitary 
confinement  for  a  month  at  a  time,  not  exceeding 
three  months  in  any  one  year,  at  the  discretion  of  the 
Court.  ' 

Two  questions  arise  upon  this  clause — what  is  the 
meaning  of  *'the  crime  charged?"  and  what  is  the 
case  in  which  *'  the  evidence  shall  warrant  the  find- 
ing" of  guilty  of  assault  against  the  person  ? 

By  "  the  crime  charged,"  I  understand  the  act  of 
felony  of  which  the  prisoner  is  accused,  and  for  which 
he  is  tried,  which,  by  the  practice  of  the  law  well 
settled  long  before  the  statute,  can  only  be  a  single 
felony,  and  in  the  case  of  murder  must  be,  of  physical 
necessity,  single,  when  applied  to  one  person.  ^'  The 
crime  charged "  has,  in  my  judgment,  no  reference 
to  the  various  statements  which,  at  his  will  in 
various  counts,  the  prosecutor  places  on  the  re- 
cord, but  to  the  corpus  delieti  for  which  alone, 
-though  variously  stated,  the  prisoner  can  be  re- 
quired to  answer  ;  considered  with  relation  to  the 
context  the  meaning  of  this  phrase  is  obvious ;  that 
whereas  some  of  the  offences  **  before  mentioned"  in 
the  act  do  include  an  assault  against  the  person,  as 
rape  or  stabbing,  and  others  do  not  include  it,  as  the 
attempt  to  procure  abortion  or  the  administration  of 
poison,  the  statute  applies  its  provisions  to  the  forroier 
class  of  crimes  and  other  felonies  the  like  in  character. 
To  support  the  construction  that  the  '^  crime  charged" 
means  the  crime,  as  varied,  and  presented  as  many 
crimes  on  the  face  of  the  indictment,  the  w6rds  should 
have  been  '*  crime  as  charged."  It  is  further  to  be 
observed,  that  it  is  not  necessary  to  state  in  the  indict- 
ment that  the  party  accused  '  ^  made  an  assault,"  where 
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the  offence  necessarily  implies  violence,  as  has  been  1861. 
decided  in  the  case  of  rape  (J?,  v.  Allen^  Moo.  C.  C.  Bm'9 
179),  and  will  be  found  illustrated  by  the  greater  Caw. 
number  of  precedents  of  indictments  for  murder  by 
▼iolence  in  the  second  volume  6f  Chitty's  Criminal 
Law.  The  crime  of  murder  is  comprehended  in  the 
terms  **  any  felony  whatsoever,"  and  therefore,  if 
there  is  any  case  of  murder  to  which  the  statute  can 
be  practically  applied,  it  may  be  so  applied;  but 
considering  that  the  statute  enumerates  many  felonies 
of  inferior  atrocity  to  murder,  of  which  the  attempt  to 
commit  niurder  is  the  highest,  all  single  acts,  to  which 
the  application  of  the  statute  is  easy,  I  do  not  believe 
it  was  in  the  contemplation  of  the  Legislature  to 
include,  under  the  word  **  felony,'*  cases  of  death, 
which  are  not  cases  of  mere  act,  but  of  act  followed 
by  a  consequence.  Without,  therefore,  meaning  to 
affirm  that  the  case  of  murder  cannot  be  brought 
within  the  statute,  by  reason  of  the  insufficiency  of 
its  language,  I  think  no  argument  will  be  supplied 
against  a  construction  which  excludes  the  case  in 
judgment,  if  it  should  follow  that  few  cases,  or  even 
no  case  of  felony  involving  death,  would  be  practically 
within  its  operation. 

The  next  question!,  arising  on  the  meaning  of  the 
words  **  where  the  evidence  shall  warrant  such  find- 
ing" is,  when  does  the  evidence  warrant  a  finding  of 
assault  on  an  indictment  for  felony  ?  The  answer  I 
offer  is,  when  the  very  assault  which  the  crime  in* 
eludes,  and  which,  either  by  reason  of  the  noncomple- 
tion  of  a  purposed  felony,  or  the  absence  of  intent, 
imparting  to  the  assault  a  felonious  character,  though 
proved  by  the  evidence,  is  also,  by  the  evidence, 
shewn  not  to  amount  to  felony.  The  word  ^^an 
assault*'  in  the  first  member  of  the  clause,  and  the  word 
"assault"  in  the  last  member  of  it,  are  correlative 
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I85L       terms;  they  do  not  reasonably  import,  that  if  the 

BiadT"^   crime  includes  one  assault  the  party  accused  may  be 

Caie.       found  guilty  of  another  assault,  but  must  be  read  as 

if  the  word  ''said'*  or  ''such"  preceded  that  latter 

word  "  assault/'  in  which  case,  thus  for  at  leasts  the 

meaning  would  be  clear. 

If  this  construction,  which  seems  to  me  to  be  the 
true  literal  interpretation  of  the  passage,  is  erroneous, 
I  see  no  other  sensible  construction  than  that  which 
has  been  repudiated  in  ailment,  that,  wherever  a 
crime  includes  an  assault,  and  the  evidence  proves 
an  assault,  however  unconnected  with  the  felony 
charged,  and  for  whatever  purpose  offered  in  proof, 
the  statute  applies.  If  once  it  be  conceded  that  it 
does  not  so  necessarily  apply,  1  see  no  middle  coafBe 
that  is  not  founded  on  arbitrary  conjecture,  and 
dependent  on  circumstances,  rendering  its  applica- 
tion uncertain. 

The  intermediate  course  of  construction  proposed, 
I  take  to  be,  that  wherever,  in  an  indictment  for 
murder,  assaults  are  charged  in  any  of  its  counts  as 
the  means  of  committing  the  felony,  and  those  assaults 
are  adduced  in  proof  by  the  prosecution  as  con- 
ducing to  the  death,  and  are  proved  by  the  evidence 
to  have  been  in  feet  committed,  although  by  that 
evidence  they  are  entirely  disconnected  from  the 
carpus  delicti  charged,  the  party  accused  may  be  con- 
victed of  such  assaults ;  and  this,  although  the  indict- 
ment contains  a  count  correctly  describing  the  means 
of  the  death,  which  is  not  brought  home  to  the 
prisoner.  If  this  be  so,  consequences  never  contem- 
plated may  follow  from  the  allowance  of  several  counts 
in  an  indictment  for  murder.  In  case  of  murder,  as 
in  case  of  other  felonies,  each  count  on  the  face  of  it. 
charges  a  separate  felony,  and  yet  it  is  obvious,  that 
unless  a  differe^nt  person  be  supposed  to  be  murdered, 


i 


CROWN  CASES  RESERVED,  145 

only  one  felooy  of  death  can  be  proved ;  and  it  is       1851. 
certain,  that  if  the  Court  were  apprised  before  plea      bibd'^i"' 
that  two  distinct  murders  are  meant  to  be  alleged,        ^i"^ 
they  would  quash  the  indictment,  or  if  alter  plea,  they 
would  compel  the  prosecutor  at  ouce  to  make  his 
election  on  which  charge  he  would .  proceed.     But  if 
by  the  introduction  of  six  counts  into  the  indictment, 
stating  the  cause  of  the  same  death  in  six  different 
ways,  the  prosecutor  might  obtain  a  verdict  of  guilty 
of  assault,  on  any  count  which  charged  it,  though  the 
assault  was  proved  in  fad  to  have  had  no  connection 
with  the  death,  he  would  obtain  the  benefit  of  sub- 
stantially charging  as  many  felonies  as  counts,   not 
to  obtain  a  conviction  of  the  principal   charge,   but 
of  an  assault  altered  in  its  peilfel  consequences  by 
arbitrary  position  on  the  record.    Nay,  if  there  should 
happen  to  be  as  many  defendants  aa  counts,  and  each 
count  should  charge  (as  it  must)  a  different  mode  of 
death,  and  by  different  assaults,  although  the  death 
shxHild  be  proved  to  result  from  one  act  only,  and  that 
acst  committed  by  a  single  prisoner,  or  by  a  stranger, 
but  each  prisoner  had  committed  such  assaults  as  there 
alleged,  each  might  be  convicted  of  his  own  separate 
assault,  and  this  although  the  prosecutor  would  not  be 
permitted   to  prove   more  than   a  single  felony  as 
involving  them.     A  single  charge  of  murder  may  thus 
justify  a  conviction  of  numerous  assaults  on  counts 
which  may  be  introduced  or  used  for  the  purpose  of 
affixing  to  a  single    offence,   or    to  such  offences, 
aggravated  penalties. 

But  again,  the  statute,  when  describing  the  offences 
to  which  it  applies,  uses  the  word  in  the  singular,  '^  an 
assault ;''  in  stating  the  matter  of  which  the  accused 
may  be  convicted,  it  uses  the  word  **  assault. '*  Is  it 
assumed  that  the  party  accused  can  be  convicted  of 
more  than  one  assault  ?  If  he  cannot,  there  is  an  end 

VOL.  II.  L 
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185L  of  this  plea  of  previous  acquittal,  because  the  second 
B,iuj>„  indictment  in  this  case  charges  two  assaults;  and, 
Pwe.  surely,  if  the  prisoners  could  only  by  law  have  been 
convicted  of  one  on  the  former  trial  they  were  only  in 
peril  in  respect  of  one,  and  the  plea  is  no  answer, 
unless  one  can  be  found  to  be  identical  with  two.  If 
it  is  contended  that  they  may  be  so  convicted,  what  is 
the  consequence?  A  count  in  an  indictment  may 
charge  divers  assaults  at  least  between  the  first  and 
last  days  of  a  year,  then  assaults  may  be  charged  in 
general  terms,  under  which  proof  of  the  most  aggra- 
vated assault,  or  of  assaults  not  amounting  to  batteries, 
may  he  offered,  and  a  party,  proved  to  have  committed 
one  of  the  slightest  possible  assaults,  may  be  convicted 
and  subjected  to  infamous  punishment,  which  else 
could  not  have  been  inflicted. 

If  the  circumstance,  that  the  indictment  comprises 
a  count  which  charges  assaults  to  which  proof  cor- 
responds, does  not  bring  the  case  within  the  statute, 
surely  the  opening  speech  of  the  prosecutor's  Counsel, 
founded  on  instructions  given  by  an  individual  client, 
though  using  the  name  of  the  Crown — perhaps  made 
from  imperfect  materials,  cannot  change  the  legal 
character  of  an  act  elicited  in  proof,  so  as  to  aflfect  the 
prisoner's  liability  to  punishment.  The  evidence  does 
not  the  more  or  less  *^  warrant  the  finding,"  because 
of  the  preface  made  to  it,  or  the  purpose  for  which  it 
is  used.  The  question  is  not  whether  the  proof  of 
assault  was  relevant  to  the  issue — as  it  might  be  to 
prove  malice,  or  whether  it  was  offered  in  the  expec- 
tation that  it  would  be  shewn  to  be  connected 
with,  by  conducing  to,  the  death, — but  whether  on  the 
whole  case  developed  in  evidence,  it  was  in  very  deed 
parcel  of  the  act  which  is  prosecuted  as  felony  ;  this  I 
take  to  be  the  doctrine  acted  upon  by  Patteson  J., 
in  the  case  of  M.  v.  Cfrumptotiy  and  acicd  upon  at  the 
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first  trial ;   and  adopted  by  the   learned  Judge  Mr.       i85L 
Russell  Gumey  on  the  second  trial.  Bird^ 

Of  the  authorities  cited  in  argument  the  most  Caae, 
important  are,  R.  v.  Phelps^  decided  in  1841,  2  Moo. 
C.  C.  241,  relied  on  for  the  prosecution ;  and  R.  v. 
Birch^  decided  in  1846,  relied  on  for  the  prisoners, 
because  these  are  the  unanimous  decisions  of  all  the 
Judges.  In  R.  v.  Phelps  the  prisoner  was  indicted 
for  the  murder  of  John  Overburt/^  who  was  slain  in  a 
scuffle.  Phelps^vfith  others,  had  assaulted  the  deceased 
on  the  evening  of  his  death,  but  quitted  the  affray, 
which  was  afterwards  renewed,  and  in  which  mortal 
blows  were  inflicted  by  persons  unknown.  There  was 
no  distinct  evidence  to  shew  what  led  to  the  second 
assault  on  Overbury,  or  to  connect  it  with  the  prior 
assault  by  Phelps.  The  jury  acquitted  Phelps  of  the 
murder,  but  found  him  guilty  of  an  assault,  and  the 
point  whether  he  could  be  so  legally  convicted  wad 
reserved.  The  Judges  were  unanimously  of  opinion 
that  the  conviction  was  wrong,  aild  t^ey  observed  that 
*'  the  assault  must  be  such  as  fornds  one  constituent 
part  of  the  greater  charge  of  felony,  not  a  distinct  and 
separate  assault  as  this  was."  It  seems  so  difficult  to 
distinguish  that  case  from  the  case  in  judgment,  that 
if  this  conviction  be  held  wrong,  it  must  in  my  opinion 
be  by  overruling  that  decision.  Although  in  the  case 
of  Phelps  the  indictment  is  not  set  forth,  it  no  doubt 
charged  assaults  by  Phelps  on  the  deceased  by  blows, 
like  the  second  count  in  this  indictment.  In  that 
case,  there  can  be  no  doubt  that  proof  of  such  blows 
was  oficred  and  received  in  evidence  to  prove  the 
felony ;  in  that  case,  as  in  this,  the  evidence  must 
have  been  given  not  to  prove  the  animtis  merely,  but 
the  very  act  of  felony ;  in  that  case,  as  in  this,  the 
assault  so  charged  was  proved  ;  and  in  that  case,  as  in 
this,  the  jury  might  have  found  that  the  deceased  died 
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I85K       of  the  blows  given  by  PhelpSj  though  others  after- 
gj^jj.g      wards  struck  him ;  but  in  that  case,  as  in  this,  the 

Case.  assault  was  disconnected  from  the  death,  which  arose, 
in  both  cases,  from  the  act  of  persons  unknown.  In 
the  present  case,  as  soon  as  the  medical  evidence 
referred  the  death  to  a  blow  inflicted  by  some  person 
unknown  shortly  before  the  4th  January^  1850, 
assaults  committed  in  the  preceding  November  were 
at  least  as  much  disconnected  from  the  death,  as 
assaults  committed  by  Phelps  on  the  same  day  upon 
which  the  death  occurred. 

a.  V.  Birch  is  an  authority  entitled  to  the  greatest 
respect,  as  being,  like  the  case  of  Phelps,  the  unani- 
mous decision  of  the  Judges,  and  containing  a  develop- 
ment of  the  rule  which,  in  the  opinion  of  those  Judges, 
should  govern  this  class  of  cases ;  but  I  think,  that 
rightly  considered,  neither  the  decision  as  applied  to 
the  facts  of  that  case,  nor  its  enunciation  of  principle^ 
militates  against  the  present  conviction.  The  indict- 
ment charged  a  robbery  with  violence ;  the  prisoner 
was  seen  with  others,  on  the  night  in  question,  to 
strike  the  prosecutor  several  blows,  but  the^proof  of 
robbery  failed ;  the  jury  found  the  prisoner  guilty . 
of  assault  under  the  statute,  and  the  Judges  held  the 
conviction  right.  Here  the  very  transaction  indicted, 
'  and  which  included  an  assault,  was  proved,  but  it 
was  found  not  to  amount  to  felony,  one  of  the  cases 
clearly  contemplated  by  the  statute.  How  does  this 
shew  that  a  party  can  be  convicted  of  an  assault  not 
associated  with  ^*  the  transaction ;"  that  transaction 
being  in  verity  the  death  charged,  but  produced 
by  other  means  ? 

The  Judges,  on  this  occasion,  considered  the  learned 
note  in  Mr.  Greaves's  edition  of  Russell  on  Crimes, 
in  which  be  seeks  to  confine  the  operation  of  the 
statute  to  cases  of  inchoate  felony,  which  (with  the 
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highest  respect  for  the  learning  of  that  excellent  1851. 
writer)  is  wholly  untenable,  as  it  would  exclude  the  gi^D'a 
cases  to  which  the  statute  was  primarily  intended  to  ^^' 
apply,  when  the  act  is  complete,  but  the  felonious 
intention  wanting.  They  then  lay  down  the  rule, 
^  that  this  enactment  was  not  to  be  confined  to  cases 
where  the  prisoner  committed  an  assault  in  the  prose- 
cution of  an  attempt  to  commit  a  felony,  nor  was  it  to 
be  extended  to  all  cases  in  which  the  indictment  for  a 
felony  on  the  face  of  it  charged  an  assault ;  but  in 
order  to  convict  of  an  assault  under  this  sectioui  the 
assault  must  be  included  in  the  charge  on  the  face  of 
the  indictment,  and  also  be  part  of  the  very  act  or 
transaction  which  the  Crown  prosecutes  as  a  felony 
by  the  indictment.''  This  rule  disposes  of  the  con* 
struction,  that  the  charging  an  assault  in  the  indict- 
ment is  sufficient  to  warrant  the  finding  of  guilty  of 
assault  where  an  assault  is  proved,  and  taking  the 
first  clause  in  connection  with  the  last,  it  seems  to  me 
to  refer  the  words,  **the  very  act  and  transaction," 
not  to  the  matter  charged  in  the  indictment,  but 
to  the  act  itself,  which  is  the  sole  subject  of  prose- 
cution, and  which  depends  not  on  the  opening  or 
motion  of  Counsel,  but  on  the  entire  proof  in  the 
case,  when  developed  before  the  jury. 

If  this  view  of  the  case  in  judgment,  as  applied  to 
the  statute,  is  correct,  the  summing  up  of  the  learned 
Judge  presented  the  only  question  which  could  be 
raised  properly  to  the  jury.  It  is  to  be  remembered 
that  a  plea  of  previous  acquittal  of  felony,  pleaded  to 
an  indictment  for  assault,  is  not  like  an  ordinary  plea 
of  autrefois  acquit  of  murder  to  another  indictment  for 
murder,  and  where  the  prisoner  has  nothing  to  prove 
but  the  identity  of  the  prisoner,  and  of  the  party  whose 
death  is  charged  as  murder,  to  establish  his  plea.  But 
it  being  conceded  that  there  are  cases  in  which  an 
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1851.  indictment  for  felony  includes  an  assault,  and  on  the 
^Bibd'T"  **'^**^  ^f  which  an  asspult  is  proved,  and  yet  on  which 
Cm^  the  prisoner  cannot  {awfully  be  convicted  of  assault, 
and  I  therefore,  is  i^ot  in  jeopardy  of  such  conviction ; 
it  must,  on  every  such  plea,  be  matter  of  proof  whether 
the  prisoner  could  have  been  convicted  of  aasaqlt 
before,  and  that  depends  upon  the  question  raised  by 
thQ  rule  in  R.  y.  JBirch^  whether  the  assault  chargecl 
in  the  second  indictment  is  part  of  *^  the  very  act  or 
transaction  "  prosecuted  on  the  first  This,  the  assaults 
secondly  charged  on  the  prisoners  were  not,  unless 
they  were  part  of  the  felony,  death,  which  was  the 
subject  of  the  former  charge,  and  in  putting  the 
question  whether  they  conduced  in  any  way  to  that 
death,  the  learned  Judge  put  the  question  in  the 
matiner  most  favourable  to  the  prisoners.  It  is  true, 
that  when  the  evidence  of  the  surgeons,  given  on  the 
first  trial,  was  read,  and  was  repeated  by  them  on  the 
second,  **  the  prisoners,"  as  observed  by  the  learaed 
Counsel,  *.*  had  no  chance  of  success ; "  but  this  was 
because  the  facts  afibrded  no  ground  out  of  which 
such  chance  could  justly  arise. 

On  the  whole,  therefore,  I  think  that  the  constmc-r 
tion  contended  for  by  the  prisoners'  Counsel  not  beings 
accordant  with  the  object  of  the  statute,  nor  justified 
by  the  language  of  the  statute,  nor  founded  on 
any  intelligible  principle,  ought  not  to  prevail. 
It  would  lead  to  the  consequences  of  enabling  a 
prosecutor  or  his  Counsel  to  deepen  the  responsibility 
of  an  offender,  whose  ofience  might  be  the  most 
trivial,  by  the  form  of  the  indictment  and  the  course 
of  evidence,  so  that  a  man  indicted  for  murder, 
against  whom,  in  the  course  of  the  proceeding,  an 
assault  committed  by  him  long  before  the  death 
might  be  relevantly  proved,  might  be  acquitted  of 
the  murder  on  proof  that  it  was  committed  by  another; 
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and  in  addition  to  the  calamity  of  being  tried  for  a  1861. 
capital  crime  of  wbich  he  is  gniltless,  be  liable,  by  bibo*8 
reaaoD  of  that  calamity^  to  be  visited  with  solitary  Case. 
imprisonment  and  hard  labour.  It  is  true  that  the 
discretion  which  on  such  conviction  belongs  to  the 
Court,  is  not  likely  to  be  abused,  and  it  is  also  true 
that  it  may  sometimes  be  extremely  convenient  that 
such  discretion  should  exist  as  in  the  present  case, 
where,  on  failure  of  the  greater  charge,  an  immediate 
punishment  of  proved  criminality  is  expedient  for  the 
ends  of  justice.  But  believing  that  the  Legislature 
never  intended  to  invest  the  Court  with  such  a  dis- 
cretion in  such  a  case, — considering  that  the  rule  of 
law  now  to  be  defined  and  maintained  may  apply  to 
cases  entirely  dissimilar  in  moral  character  to  the 
present,  and  in  which  a  discretion,  extended  by  mere 
accident,  may  work  liabilities  which  the  law  never 
contemplated,  I  adhere  to  the  opinion  which,  on  im- 
perfect materials,  I  formed  at  the  trial.  Lamentable 
as  it  will  be  if  the  prisoners  shall  obtain  impunity  by 
the  success  of  opposite  positions,  averting  a  convic- 
tion of  assault  on  the  first  trial,  by  successfully  con- 
tending that  it  could  not  take  place,  on  the  very 
ground  that  the  assaults  proved  did  not  conduce  to 
the  death  charged,  and  succeeding  afterwards  by 
aiguiog  that  they  might  have  been  su  convicted,  they 
must,  if  they  are  now  right,  have  the  benefit  of  the 
error.  But  I  think  the  prisoners'  Counsel  were  right 
in  their  contention  on  the  first  trial,  and  if  so,  the 
present  conviction  is  right. 


y.  Williams  J. — In  this  case  the  prisoners  in 
substance  allege  by  their  plea,  which  they  were  put 
to  prove  by  the  replication,  that  they  were  legally 
acquitted,  on  a  former  indictment,  of  the  assaults 
charged   against  them    by   the    present   indictment. 
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1851.  And  as  it  is  plain  that  they  could  not  have  been 
Bjj^j;^,g  legally  acquitted  of  the  assaults  unless  they  were  in 
Caae.  peril  oF  being  legally  convicted  of  them,  the  question 
resolves  itself  into  the  inquiry  whether,  on  the  former 
trial,  the  prisoners  could  have  been  legally  convicted 
of  all  the  assaults  charged  by  the  present  indictment, 
and  I  am  of  opinion  that  they  could  not 

It  cannot  be  doubted  that  this  question  depends 
altogether  on  the  operation  of  stat.  7  Wm,  4  &  1  VicU 
c.  85,  s.  11.  Before  that  statute,  although  the  general 
rule  was  that  it  was  not  necessary  to  prove  the  crime 
charged  by  an  indictment  to  the  whole  extent  laid,  it 
being  sufficient  for  the  prosecutor  to  prove  so  much  of 
the  charge  as  constituted  an  offence  punishable  by 
law,  yet  this  rule  was  undoubtedly  subject  to  the  qua- 
lification, that  if  a  prisoner  were  indicted  for  a  felony, 
he  could  not  be  convicted  of  a  misdemeanor  on  that 
indictment. 

But  by  the  statute  in  question  it  is  enacted,  that 
^^  on  the  trial  of  any  person  for  any  of  the  offences 
hereinbefore  mentioned,  or  for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault 
against  the  person,  it  shall  be  lawful  for  the  jury  to 
acquit  of  the  felody,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding."  The  language  here  employed 
appears  to  me  toshew  that  the  statute  did  not  intend  that 
the  person  charged  with  a  felony  including  an  assault, 
should  be  regarded,  in  any  event,  as  charged  with  the 
offence  of  assault  in  addition  to  the  crime  of  felony 
imputed  by  the  indictment,  but  meant  only  that  the 
portion  of  the  crime  of  the  imputed  felony  which  consists 
of  the  offence  of  assault,  shall  per  se  be  a  subject  of  con- 
viction and  punishment,  if  it  be  proved  that  the  prisoner 
is  guilty  of  that  portion  and  of  that  portion  only. 

If,  then,  it  shall  be  proved  that  some  person  has 
been  guilty  of  the  whole  of  the  imputed  felony,  in- 
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cludiog  therein  necessarily  the  imputed  assault,  but       1851. 
the  evidence  fails  to  implicate  the  prisoner  in  any      bird'b 
portion  of  that  guilt,  he  must  in  my  judgment  be       ^*^ 
wholly  acquitted. 

The  felony  charged  by  the  former  indictment  in 
the  present  case  was  homicide  by  violence  to  the 
person  of  Maty  Ann  Parsons.  The  crime  charged, 
therefore,  included  an  assault.  It  was  proved  that 
her  death  had  been  caused  exclusively  by  a  blow  on 
the  head  inflicted  shortly  before  her  death,  but  there 
was  no  evidence  to  shew  that  that  blow  had  been 
struck  by  either  of  the  prisoners.  It  was,  therefore, 
proved  that  the  assault  and  every  other  portion  of  the 
imputed  homicide  had  been  committed  by  some  person 
unknown,  but  the  prisoners  were  not  implicated  in 
any  part  of  the  guilt.  It  seems,  therefore,  to  me  that 
they  could  not  be  convicted  of  any  part  of  it,  and 
were  "entitled  to  a  general  acquittal. 

But  it  is  said  that  this  view  of  the  case  is  at  variance 
with  the  decision  of  all  the  Judges  in  M.  v.  Birch^ 
1  Den.  C.  G.  185.  In  that  case  the  prisoner  was 
indicted  for  feloniously  assaulting  one  Charles  Dar- 
let/f  putting  him  in  bodily  fear,  and  feloniously  and 
violently  stealing  from  his  person  a  watch  and  other 
property.  The  prosecutor  did  not  appear,  and  the 
proof  as  to  the  felony  failed.  But  it  was  proved, 
that  on  the  night  in  question  the  prisoner  struck  the 
prosecutor  several  times  about  the  head  while  he 
was  lying  on  the  ground.  The  jury  found  the  pri- 
soner guilty  of  an  assault  only,  not  being  satisfied  that 
it  was  with  intent  to  rob.  And  it  was  held  by  ele- 
ven Judges,  on  a  case  reserved,  that  the  conviction 
for  the  assault  was  right  under  stat.  7  Wm.  4  &  1  Vict. 
c.  85,  s.  11.  But  it  must  be  observed,  that  in  this 
case  it  was  not  proved  that  any  one  had  been  guilty  of 
the  imputed  robbery.    The  Crown  failed  altogether  to 


154  CROWN  CASES  RESERVED. 

1851.  prpve  either  an  assault  with  intent  to  rob,  or  stealing 
3,„ig  from  the  person  of  the  prosecutor,  and  established  only 
Cwc  one  portion  of  the  crime  of  robbery,  viz*  that  which 
consisted  of  the  assault  simpliciter^  and  of  that  portioa 
the  prisoner  was  guilty.  It  does  not  follow  from  this 
decision,  that  if  it  had  been  proved  that  some  one  un- 
known had  been  guilty  of  the  felony  charged,  and  the 
assault  included  therein  (but  that  the  prisoner  was 
not  at  all  implicated  in  any  part  of  this  guilt),  the 
Judges  would  have  held  a  conviction  for  assault  to  be 
warranted  by  the  statute.  In  truth,  they  could  hardly 
have  so  held,  without  overruling  the  decision  of  B.  v. 
Phelp9,  2  Moo.  C.  C.  240,  which  they  do  not  at  all 
appear  to  have  intended  to  do. 

In  that  case  the  prisoner  was  indicted,  with  others, 
for  the  murder  of  John  Overbury.  It  was  proved  at 
the  trial,  that  in  a  scufELe  the  prisoner  struck  Overbury 
once  or  twice,  and  knocked  him  down.  The  prisoner 
afterwards  went  home,  and  took  no  further  part  in 
the  affray ;  and  shortly  afterwards  Overbury  was 
again  assaulted  and  killed  by  some  other  persons 
who  could  not  be  identified,  and  there  was  no  distinct 
evidence  to  connect  the  second  assault  with  the  prior 
assault  by  the  prisoner.  The  jury  acquitted  bioi  of 
the  felony,  but  found  him  guilty  of  an  assault.  The 
Judges  however,  in  a  case  reserved,  thought  that  the 
conviction  was  wrong. 

But  it  has  been  argued  that  this  view  of  the  case  is 
at  all  events  at  variance  with  the  definition  given  by 
the  Judges,  in  R.  v.  Birch,  of  the  requisites  of  an 
assault  for  which  a  conviction  may  take  place  under 
the  statute,  inasmuch  as  the  Judges,  in  effect,  resolved 
in  that  case,  that  it  is  only  requisite  that  the  assault 
shall  be  included  in  the  charge  on  the  face  of  the 
indictment,  and  also  ''  be  a  part  of  the  very  act  or 
transaction  which  the  Crown  prosecutes  as  a  felony 
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by  the  indictment."    And  it  is  said  that  in  the  present       1851. 
case  the  act  or  transaction  \vhich  the  Crown. prosecuted      ij,Rp», 
as  a  felony  on  the  former  indictment  must,  on  the       ^"^ 
facts  stated  in  the  case  reserved,  be  regarded  as  having 
consisted  of  the  homicide  of  Mary  Ann  Parsons  by 
means  of  the  very  assaults  which  are  charged  by  the 
latter  indictment. 

But  why  must  the  Crown  be  thus  regarded  as 
having  '<  prosecuted''  these  assaults?  The  Counsel 
for  the  Crown,  it  is  true,  stated  them  in  his  opening 
address  as  conducing  to  the  death ;  adding,  that  if  he 
should  fail  in  proving  that  they  conduced  to  the  death, 
they  would  furnish  evidence  of  the  animus  of  tlie 
prisoners.  And  the  evidence  afterwards  given  on 
betialf  of  the  Crown  undoubtedly  included  evidence 
of  these  assaults.  But  these  circumstances  fail  al* 
together,  in  my  judgment,  to  establish  that  th^ 
assaults  in  question  were  '*  part  of  the  very  act  or 
transaction  which  the  Crown  prosecuted  as  a  felony.*' 
That  act  or  transaction  was,  I  conceive,  the  homicide 
of  Mary  Ann  Parsons^  including,  necessarily,  the 
violence  which  caused  her  death,  whatever  it  might 
be.  And,  in  my  opinion,  as  soon  as  it  appeared  by 
the  evidence  that  a  homicide  had  taken  place,  the 
assault  which  caused  the  death,  sind  no  other  assault, 
became  necessarily,  from  the  mere  nature  of  the  prose* 
cation,  identified  as  the  assault  which  the  Crown  was 
prosecuting  as  part  of,  and  included  in,  that  felony. 
If  there  had  been  any  evidence  that  the  prisoness  were 
guilty  of  that  assault,  surely  the  case  must  have  been 
left  for  the  consideration  of  the  jury,  exclusively  of 
the  other  assaults.  For  if  the  jury  were  directed, 
first,  to  consider  whether  the  prisoners  were  guilty  of 
the  assault  which  eaused  the  death,  and,  consequently, 
of  the  felony,  and  secondly,  in  case  they  the  jury 
acquitted    of  the   felony,   to   consider   whether    the 
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185L  prisoners  had  been  guilty  of  the  assaults  which  did 
gjj^jj,g  not  conduce  to  the  death,  this  would  in  effect  be 
Case.  treating  the  prosecution  as  if  it  were  an  indictment 
for  assault,  and  also  for  a  felony  including  an  assault, 
which,  both  by  R.  v.  Phelps^  and  the  resolution  in 
H.  V.  Birchf  is  demonstrated  to  be  wrong.  The  same 
difficulty  would  occur  if  there  had  been  evidence  to 
implicate  one  only  of  the  prisoners  in  the  mortal 
assault.  Could  the  jury  in  such  a  case  have  been 
properly  directed  to  have  considered  the  Crown  as 
prosecuting  the  mortal  assault,  as  against  one  of  the 
prisoners,  and  the  assaults  which  #did  not  conduce  to 
the  death  as  s^ainst  the  other  prisoner  7 

In  the  present  instance,  it  is  true,  the  case  was 
stopped,  and  no  case  at  all  left  to  the  jury.  But  this 
makes  no  difference  in  my  opinion,  for  whether  a 
jury  acquit  in  accordance  with  the  view  taken  by 
the  Judge,  because  there  is  no  evidence  against  the 
prisoner,  or  because  the  evidence  is  not  satisfactory, 
in  either  case  they,  in  truth,  acquit  for  want  of  suffi- 
cient evidence  to  convict. 

It  is  manifestly  fallacious  to  make  the  opening  of 
Counsel  the  test  on  the  question  of  what  is  *'  the  act 
or  transaction  which  the  Crown  prosecutes.'*  It  is 
plain  that  the  Court  is  not  at  all  bound  by  the  state- 
ments made  by  the  Counsel  in  his  address.  Suppose, 
in  the  present  case,  the  Counsel  had  stated  that  the  last 
blow  was  the  mortal  one,  and  he  should  only  give  the 
preceding  blows  in  evidence  as  proof  of  the  animfu 
of  the  prisoners,  and  it  had  turned  out,  on  the  evidence, 
that  one  of  the  preceding  blows  was  the  mortal  one, 
and  the  last  one  had  not  at  all  conduced  to  the  death. 
Could  the  prisoners  have  claimed  an  acquittal  of  the 
felony,  notwithstanding  it  were  proved  that  they  had 
inflicted  the  mortal  blow  ? 

Again,  suppose  the  Counsel  in  his  opening  had 
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omitted  in  his  statement,  that  the  assaults  now  in       1851. 
question  conduced  to  the  deaths  and  had  merely  men-      bird's 
tioned  them  as  proof  of  the  animus  of  the  prisoners,       ^^^ 
then  by  the  application  of  this  test  (though  the  evi- 
dence  would  have  been  exactly  the  same)  these  assaults 
could  not  have  formed  a  part  of  the  *^  act  and  transac- 
tion which  the  Crown  prosecuted/'  and  the  prisoners 
could  not  have  been  convicted  of  them. 

The  test  can  hardly  be  a  sound  one  which  thus 
makes  the  liability  of  a  prisoner  to  more  severe  punish- 
ment depend  on  the  inadvertence  or  discretion  of 
Counsel^  or  the  accident  whether  the  evidence  for  the 
Crown  is  or  not  prefaced  by  an  address  from  an 
advocate. 

The  material  point  of  time  is,  I  think,  at  the  close 
of  the  evidence,  when  the  Judge  has  to  perform  the 
duty  of  telling  the  jury  as  to  what  part  of  the  indict- 
ment there  is  a  case  for  their  consideration.  At  that 
point  of  time,  at  the  trial  of  the  former  indictment  in 
the  present  case,  it  had  been  proved,  by  the  evidence 
for  the  Crown,  that  the  homicide  imputed  by  the 
indictment,  including  an  assault,  had  been  committed. 
In  my  opinion,  this  demonstrated,  per  se^  that  the  act 
or  transaction  which  the  Crown  was  prosecuting,  was 
the  homicide  which  thus  appeared  to  have  been  com* 
mitted ;  consequently,  I  think  the  prisoners  could  not 
have  been  legally  convicted  under  the  statute  of  any 
assault  which  was  not  included  in  that  transaction, — 
in  other  words,  which  did  not  conduce  to  the  death. 

I  may  add,  that  it  seems  to  be  impossible  to  come  to 
a  different  conclusion  without  overruling  B.  v.  Phelps  ; 
for  overruling  which  case  I  have  found  no  good  reason. 

The  question  remains,  whether  the  conviction  on 
the  present  indictment  was  wrong,  by  reason  of  the 
mode  in  which  the  case  was  left  to  the  jury.  I  incline 
to  think,  that  the  summing  up  was  not  strictly  correct ; 
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1861.  for,  notwithstanding  that  the  assaults  did  not  in  any 
Biro's  ^^y  conduce  to  the  death  of  the  deceased,  the  pri- 
Caae.  soners  might  have  been  in  jeopardy  of  being  convicted 
of  them  on  the  former  indictment,  but  for  the  proof 
that  some  one  unknown  had  committed  the  homicide 
charged  against  the  prisoners,  which  demonstrated 
that  these  assaults  were  not  any  part  of  the  transaction 
which  the  Crown  was  prosecuting. 

The  question,  therefore,  which  was  submitted  to  the 
jury  was  not  conclusive  of  the  issue.  It  would  have 
been  so  if  the  ruling  in  R.  v.  Crumptan,  C.  &  M.  697, 
(which  the  learned  Judge  appears  to  have  followed), 
were  law.  But  I  consider  that  case  to  have  been  in 
effect  overruled  by  jR.  v.  Birch. 

Still,  I  am  of  opinion  that  the  conviction  was  right 
I  think  the  learned  Judge  correctly  laid  down  that  the 
burthen  of  proof  lay  on  the  prisoners,  who  were  to 
establish  the  truth  of  their  plea.  Now,  this  could 
only  be  done  by  proving  that  they  were  in  jeopardy, 
on  the  former  indictment,  of  being  convicted  of  all  the 
assaults  included  in  the  latter.  But  the  evidence 
adduced  (as  it  is  stated  in  the  case  reserved),  shewed, 
according  to  the  view  I  have  taken  of  the  operation  of 
the  statute,  that  they  were  not  in  such  jeopardy.  I 
think,  therefore,  that  they  failed  in  proof  of  their  plea, 
and  that  they  were  properly  convicted. 


Erlb  J.— In  this  case  the  question  turns  upon  the 
construction  of  the  stat.  7  Wm.  4  &  1  VicL  c.  85,  s.  11. 
The  words  of  that  statute  indicate  that  the  assault  in 
the  conviction  should  be  the  assault  included  in  the 
supposed  felony,  and  the  cases  decide  that  a  conviction 
for  an  assault,  unless  included  in  the  felony  in  law 
and  connected  therewith  in  fact,  would  be  wrong. 
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Thus,  upon   a  charge  of  felony  in  attempting  to       185K 

dischai^e  a  loaded  pistol,  an    assault  by  blows  not      £,^„,g 

involved   in   or  connected  with   the  presentation  of       ^^^^ 

the  pistol,  was  held  not  to  be  included  by  law  in 

the  charge ;  R.  v.  St.  George,  9  C.  &  P.  483.     So 

where  an  indictment  for  a  burglary  with  an  intent  to 

ravish,  contained  a  charge  of  an  assault  by  blows,  this 

assault  was  held  not  to  be  included  by  law  in  such 

a  charge  of  burglary ;  E.  v.  Watkins,  C.  &  M .  264. 

So  where,  upon  a  charge  of  rape,  it  was  proved  that 

prisoner  assaulted  at  one  time,  and  that  another  man 

ravished  at  another  time,  the  assault  by  the  prisoner 

at  a  different  time  was  held  not  to  be  connected  in 

fact  with  the  crime  charged ;  JR.  v.  Guttridgey  9  C.  & 

P.  471.     So,  upon  a  charge  of  murder,  an  assault  at 

a  different  time  from  that  when  the  fatal  blow  was 

given,  was  held  not  to  be  connected  in  fact  with  the 

charge ;  R.  v.   Phelps  and  Others^  1  Russell,  78 1 . 

Also  where,  upon  the  same  charge  of  murder,  there 

was  some  evidence  that  the  prisoners  were  co*operatiug 

in  the  beating  that  caused  the  death,  it  was  left  to  the 

jury  to  say  in  effect  whether  the  acts  of  the  prisoners 

had  conduced  to  the  death«    If  yes,  the  prisoners  were 

guilty  of  felony.     If  not,  they  were  not  guilty  alto-^ 

gether,  the   evidence  of  the  assault  being  equally 

evidence  to  prove  the  felony.  {R^  v.  PhelpSy  Sauthan 

and  Smith,  C.  &  M.  180). 

According  to  these  decisions,  the  summing  up  of 
the  learned  Judge  now  under  consideration  was  correct^ 
and  his  construction  of  the  statute  does  not  conflict 
with  the  principle  which  the  Judges  laid  down  in 
the  case  of  R.  v.  Birch,  1  Den.  C.  C.  185,  with 
reference  to  the  facts  then  before  them,  viz.,  that  the 
assault  intended  by  the  statute  must  be  included  in 
the  indictment,  and  must  be  part  of  the  transaction 
which  is  prosecuted  as  a  felony. 


n 
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1851.  In  that  cas6  there  was  evidence  of  the  prosecutor 

BiBD^s  having  been  assaulted  and  robbed,  and  of  the  prisoner 
Case.  having  taken  part  in  the  transaction  when  the  assault 
and  supposed  robbery  occurred.  But  the  proof  of 
the  robbery  was  in  the  opinion  of  the  jury  imperfect. 
Under  these  circumstances  a  conviction  for  an  assault, 
which  upon  the  evidence  might  have  been  a  part  of 
the  felony  charged,  was  supported. 

In  the  present  case  the  cause  of  death  being  proved, 
and  the  assaults  by  the  prisoner,  which  were  in  evi- 
dence, being  also  proved  to  be  no  part  of  the  cause  of 
death,  and  the  cause  of  death  being  the  transaction 
which  is  prosecuted  as  a  felony — it  seems  to  me  that 
the  assaults  cannot  be  truly  said  to  have  been  part  of 
the  transaction  which  is  so  prosecuted. 

The  intention  of  the  prosecutor  to  include  them  in 
the  indictment,  is  not  alone  sufficient  to  support  a 
conviction,  because  that  intention  existed  in  the  cases 
where  the  convictions  were  excluded. 

It  is  further  to  be  observed,  that  there  is  a  distinc- 
tion between  the  charge  of  assault  in  cases  of  rape, 
robbery,  and  felonious  wounding,  and  that  in  cases  of 
homicide  by  assaults.  In  the  first  class,  the  charge 
relates  to  one  transaction,  which  is  probably  a  felony, 
and  the  assault  in  question  is  a  part  of  that  transaction, 
and  has  its  felonious  character  at  the  time  of  its  com- 
mittal. In  the  second  class,  on  a  charge  of  homicide 
by  assault,  the  essence  of  the  crime  is  causing  death ; 
the  felonious  nature  of  the  assault  arises  from  the 
retrospective  ieffect  of  death ;  and  in  many  cases  of 
homicide  the  felony  is  equally  complete,  whether 
death  was  within  the  intention  of  the  prisoner  at  the 
time  of  the  assault  or  not :  if  the  assaults  and  death 
stand  in  the  relation  of  cause  and  effect,  the  felony  is 
proved;  if  they  do  not,  the  assaults  are  unconnected 
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« 

with  the  felony  chained,  and  are  no  ground  for  a  con-       1851. 
victioD  under  the  statute.  Bibd^T" 

According  to  this  reasoning,  the  statute  would  not  ^&>«- 
come  into  operation  in  cases  of  homicide  by  assault, 
and  I  believe,  it  was  not  intended  that  it  should ;  but 
if,  after  the  decisions,  this  reasoning  is  not  adopted  to 
the  full  extent,  stil)  the  interests  of  public  justice, 
seem  to  me  to  require  that  the  application  of  the 
statute  should  be  restricted  to  those  cases  only  of 
homicide  where  the  subject  of  prosecution  is  one 
transaction,  and  where  the  death  is  attributed  to  a 
single  occasion  of  assault,  so  as  to  be  within  the  prin- 
ciple laid  down  in  R.  v.  Birch. 

It  is  important  for  public  justice  to  conduct  trials 
for  murder  with  unity  of  attention,  to  free  the  Judge 
from  the  technicality  in  which  we  are  now  involved, 
and  the  jury  from  referring  the  evidence  to  three 
alternatives,  murder,  assault,  and  acquittal ;  but  it  is 
imperative  to  release  a  prisoner  on  such  a  trial  from 
liability  for  various  assaults.  If  he  is  liable  to  be  con-* 
victed  of  course  he  should  have  full  notice  and  oppor*- 
tanity  for  defence.  The  death  may  be  attributed  in 
various  counts  to  various  assaults,  sometimes  single, 
sometimes  in  a  series.  If  the  prosecutor  is  found  to 
be  mistaken  in  supposing  the  assaults  conduced  to  the 
death,  and  the  prisoner  is  to  be  acquitted  of  felony,  it 
is  contended,  that  he  must  then  be  convicted  of  all 
the  assaults  which  have  been  proved  ;  but  the  Legis- 
lature cannot  have  intended  that  the  mistake  of  the 
prosecutor  should  justify  an  unfair  trial ;  and  the  trial 
would  not  appear  to  me  to  be  fair  if  the  prisoner,  when 
defending  himself  for  murder,  is  also  called  on  for  a 
contingent  defence  against  charges  for  several  alleged 
assaults  in  the  course  of  several  weeks,  some  of  which 
may  be  open  to  contradiction,  others  to  justification, 
and  others  to  mitigation. 

VOL.  11.  M 
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1851.  The  purpose  of  the  statute  was  to  prevent  the  delay 

gj^j^.g  and  trouble  of  a  second  indictment  for  assault.  In 
Case.  cases  of  homicide  by  several  assaults  that  saving 
would  be  effected  by  a  sacrifice  of  justice,  and  the 
construction  of  the  statute  is  to  be  adopted  which 
modt  avoids  this  inconvenience.  The  learned  Judge 
adopted  the  construction  of  the  statute  which  gives  it 
this  restricted  application,  and  his  summing  up  is  ob- 
jected to  on  that  account;  but  upon  the  grounds 
above  stated  the  objection,  in  my  judgment,  fails,  and 
the  summing  up  ought  to  be  sustained. 


Crbsswell  J. — The  question  now  to  be  deter- 
mined arises  out  of  the  enactment  in  7  Wm.  4  &  1  Vict. 
c.  85,  s.  11.  "That  on  the  trial  of  any  person  for 
any  felony  whatever,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  it  shall  be  law- 
ful for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  assault  against  the  person  so  in- 
dicted, if  the  evidence  shall  warrant  such  finding.'' 
The  crime  charged  means  the  felony  charged,  and 
that  must  be  of  such  a  nature,  that  it  cannot  be  com- 
mitted without  an  assault.  If  the  crime  charged  does 
not  necessarily  include  an  assault,  I  conceive  that  the 
case  cannot  be  brought  within  this  section,  by  any 
express  avernsent  that  an  assault  was  committed.  If 
the  question  were  a  new  one,  and  I  had  been  called 
upon  to  construe  the  enactment,  without  reference  to 
decided  cases,  I  should  probably  have  been  of  opinion 
that  it  was  intended  to  apply  to  those  cases  only, 
where  an  attempt  had  been  made  to  commit  a  felony, 
which  had  not  been  perfected,  and  in  making  the 
attempt  an  assault  had  been  committed.  But  it  has 
been  held,   that  the  statute  ought  not  to   have  so 
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limited  a  constniption ;  and  that  a  party  indicted  for       1851. 
robbery  may  be  acquitted  of  that  felony  and  found      Bird's 
gailty  of  assault,  although  the  jury  negative  any  in-       ^*®®- 
tention  or  attempt  to  rob.     On  the  other  hand,  it  has 
been  held,  that  the  enactment  ought  not  to  have  the 
widest  application,   of  which   the    words   used    are 
capable,  but  that  the  assault,  to  come  within  it,  must 
be  included  in  the  charge  on  the  face  of  the  indict- 
ment, and  also  be  part  of  the  very  act  or  transaction, 
which  the   Crown  prosecytes  as  a    felony   by    the 
indictment. 

Those  two  points  were  ruled  by  the  unanimous 
opinion  of  the  Judges  in  R.  v.  Birch  and  Another^ 
I  Den.  C.  C.  185.  That  case  having  been  so  decided, 
it  is  in  my  judgment  much  better  to  abide  by  it, 
whatever  doubts  I  may  entertain  as  to  the  construc- 
tion of  the  statute,  than  to  render  the  criminal  law 
uncertain,  by  re-opening  a  question  which  has  been 
decided  by  the  whole  body  of  Judges.  If  the  deci- 
sion of  the  whole  body  pronounced  one  year,  may' 
be  overturned  the  next — that  reversal  may  again  be 
reversed  the  following  year — and  such  a  course  of 
proceeding  would  bring  the  whole  criminal  law  into 
a  state  greatly  to  be  deplored.  I  therefore  abide  by 
the  decision  in  JR.  v.  Birch  and  Another,  and  hold 
that  the  assault  of  which  a  party  may  be  convicted 
under  the  7  Wm.  4  &  1  Vtct.  c.  85,  s.  11,  must  be  part 
of  the  very  act  or  transaction  which  the  Crown  prose- 
cutes as  a  felony,  but  that  it  need  not  be  committed 
in  attempting  to  commit  the  felony  charged. 

The  matter  to  be  determined  in  the  present  case 
then  is,  whether  the  assaults  for  which  the  Birds  were 
indicted  and  tried  before  the  learned  Judge  who  has 
reserved  this  case  for  consideration,  were  part  of  that 
act  or  transaction  which  the  Crown  prosecuted  as  a 
felony  before  my  Brother  Talfourd,  on  a  former 

M  2 


164  CROWN  CASES  RESERVED. 

1851.       occasion.     If  they  were  part  of  that  tranBaction,  the 
3^jjjj,g       prisoners  might  have  been  before  convicted,  and  they 
Case.        cannot  be  tried  a  second  time  for  the  same  offence, 
otherwise  the  present  conviction  is  right. 

On  this  part  of  the  case  also,  I  have  a  decision  of 
the  whole  body  of  Judges  to  guide  me,  for  I  cannot 
distinguish  R.  v.  Phelps,  2  Moo.  C.  C.  240,  reported 
also  in  1  Russ.,  by  Mr.  Greaves^  from  the  present. 
In  that  case  Phelps  was  indicted  together  with  two 
others,  Sauthatn  and  Smith,  for  the  murder  of  Over- 
hurt/,  by  blows.  Evidence  was  given  that  Phelps  had 
struck  the  deceased  more  than  once  and  knocked 
him  down ;  but  other  evidence  shewed  that  those 
strokes  were  not  the  cause  of  death,  and  that  Phelps 
had  gone  away  a  quarter  of  an  hour  or  more 
before  the  blow  was  given,  to  which  the  death 
of  the  deceased  was  ascribed.  The  late  Mr.  Justice 
CoLTMAN  told  the  jury  that  there  was  no  evidence  to 
support  the  charge  of  murder  against  Phelps,  but  that 
they  might  find  him  guilty  of  assault,  which  they 
accordingly  did.  The  case  was  left  to  the  jury  on 
the  charge  of  murder — as  to  the  other  two  prisoners, 
and  they  were  altogether  acquitted.  The  propriety 
of  the  conviction  of  Phelps  was  reserved  for  the  opinion 
of  the  Judges,  who  held,  that  as  the  assault  proved 
did  not  form  a  constituent  part  of  the  greater  charge 
of  felony,  but  was  a  distinct  and  separate  assault,  the 
conviction  was  wrong.  They  therefore  decided,  that 
the  assault  so  committed  by  Phelps^  was  not  part  of 
the  act  or  transaction  which  the  Crown  prosecuted  as 
a  felony  by  that  indictment. 

Here  the  Birds  were  shewn  to  have  committed 
various  assaults,  but  the  evidence  negatived  their  being 
the  cause  of  the  death  of  Mary  Ann  Parsons,  which 
was  ascribed  to  a  blow  inflicted  at  a  subsequent  time, 
and  the  party  who  inflicted  it  could  not  be  ascertained. 
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whereupon  the  learned  Judge  told  the  jury,  and  in  my       185K 
opinion  rightly,  that  there  v^as  no  evidence  to  establish  ""bird^T"^ 
the  charge  of  murder  against  the  prisoners, — and  the       Case, 
evidence  then  given  shewed  that  the  assaults  proved 
to  have  been  committed  by  the  Birdsy  were  not  part 
of  the   act   or  transaction  prosecuted   in   that  case. 
Feeling,   therefore,   that  the  case   of  R.  v.  Phelps 
cannot  be  distinguished  from  the  present,  and  that  it 
was  decided  by  the  whole  body  of  Judges,  for  the 
reason  given  above,  I  should  think  it  right  to  act  upon 
it  as  a  binding  authority,  even  if  I  doubted  the  pro- 
priety of  the  decision,  that  it  seems  to   me  to  be 
correct. 

The  act  or  transaction  which  the  Crown  prosecuted  by 
the  indictment  for  murder  preferred  against  the  Birds^ 
was  the  act  of  killing  Mary  Ann  Parsons  of  malice  afore- 
thought by  blows.  The  indictment  did  not  ascertain 
and  describe  the  particular  blows  by  which  the  death 
was  occasioned,  and  it  was  competent  to  the  Crown  to 
give  evidence  of  any  blows  given  by  the  prisoners, 
and  to  endeavour  to  shew  that  they  were  the  cause  of 
death.  But  still,  the  transaction  prosecuted  was  the 
death,  and  the  means  by  which  it  was  occasioned ;  and 
when  the  evidence  shewed  that  the  death  was  occa- 
sioned by  a  particular  blow — and  that  the  others  before 
proved  were  not  part  of  the  same  transaction,  but 
wholly  distinct  and  independent  of  it,  the  Judge 
who  tried  the  prisoners  was  bound  to  withdraw  them 
from  the  consideration  of  the  jury  on  the  charge  of 
murder,  and  as  in  R.  v.  Phelps  a  conviction  of  those 
assaults  would  have  been  wrong. 

Nor  can  I  discover  that  this  view  of  the  subject  is 
inconsistent  with  R.  v.  Birch  and  other  cases,  where 
it  has  been  held,  that  although  the  evidence  fails  to 
shew  that  the  supposed  felony  prosecuted  by  the 
indictment  has  been  committed  at  all,  nevertheless 
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1851.  the  party  charged  may  be  convicted  of  an  assault,  for  it 
2j^j^»^  may  still  be  ascertained  by  evidence  what  is  the 
Case.  transaction  really  prosecuted,  exempli  gratia^  indict- 
ment for  rape,  evidence — assault,  indecent  liberties,  an 
apparent  attempt  to  commit  the  crime  charged,  but  no 
completion  of  it.  The  transaction  is  ascertained,  and 
an  assault  being  part  of  it,  comes  within  the  7  Wm.  4 
&  1  Vict.  c.  85,  s.  11.  So  in  the  case  of  an  indictment  for 
robbery,  as  in  /?•  v.  Birchj  if  there  were  evidence  of 
one  assault,  and  nothing  more,  that  would  appear  to 
be  the  transaction  prosecuted ;  but  assume  the  evi- 
dence to  be  of  an  assault,  and  afterwards  another  and 
independent  assault,  and  on  this  latter  occasion  money 
lost,  the  latter  would  appear  to  be  the  real  transaction 
prosecuted,  and  the  party,  if  acquitted  of  the  latter 
transaction,  could  not  be  found  guilty  of  the  first  and 
independent  assault.  I  think,  therefore,  that  upon 
principle  and  authority,  I  am  bound  to  say  that  the 
present  conviction  is  right. 


WiGHTMAN,  J. — ^The  question  in  this  case  in  sub- 
stance is,  whether  the  prisoners  upon  their  trial,  before 
my  Brother  Talfourd,  upon  the  indictment  which 
charged  them  with  murder,  could  have  been  found  guilty 
under  the  11th  sect,  of  the  7  WmAk  1  Ftc«.c.85,of  any 
of  the  assaults  chained  against  them  by  the  indictment, 
subsequently  preferred  against  them,  and  to  which 
they  have  pleaded  autrefois  acquit. 

The  words  of  the  statute  are,  "  and  be  it  enacted, 
that  on  the  trial  of  any  person  for  any  of  the  offences 
hereinbefore  mentioned,  or  for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault 
against  the  person,  it  shall  be  lawful  for  the  jury  to 
acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of 
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aasaalt  against  the  person  indicted,  if  the  evidence      1851. 
shall  warrant  such  finding.''  Bird^s 

It  is  perfectly  clear,  that  this  clause  was  not  in-  Case, 
tended  to  apply  to  every  assault  that  might  be  proved 
against  the  prisoner  upon  a  trial  for  a  felony  including 
an  assault,  though  totally  unconnected  in  time,  place, 
or  circumstance,  with  the  felony  charged,  and  from 
the  time  of  the  passing  of  the  act,  its  application  has 
come  into  question  in  a  great  many  cases,  and  there 
are  dicta  and  decisions  of  individual  Judges  not  easy, 
and  it  may  be  impossible  to  reconcile ;  but,  I  do  not 
think  it  necessary  or  expedient  to  refer  to  more  than 
four,  two  of  which  have  come  under  the  consideration 
of  (Ul  the  Judges,  and  two  others,  which  though  only 
expressing  the  opinion  of  individual  Judges,  agree  so 
exactly,  as  it  appears  to  me,  in  principle,  as  to  the 
instances  in  which  the  power  of  the  statute  may  be 
applied,  with  .the  two  cases  before  all  the  Judges,  that 
I  cite  them  as  additional  authorities  for  the  conclusion 
at  which  I  have  arrived  in  the  present  case. 

The  cases  to  which  I  refer  are,  B.  v.  Phelps,  2  Moo. 
C.  C.  240;  /?.  v.  Birch,  1  Den.  C.  C.  186;  B.  v. 
St.  George,  9  G.  &  P.  483,  and  R.  v.  Onmpton, 
C.  &  M.  600. 

These  cases  difiering  in  some  respects  in  circum- 
stances, all  agree  in  the  principle  upon  which  the 
statute  is  applicable,  *  that  the  prisoner  can  only  be 
found  guilty  under  the  act  of  Parliament  of  an  assault, 
which  was  involved  in  and  formed  part  of  the  act  or 
transaction  which  was  chai^d  as  a  felony  in  the  indict- 
ment.' 

This  is  stated  in  terms  by  my  Brother  Parke,  in 
R.  V.  8t.  George^  in  which  he  refers  to  the  former  case 
of  R.  V.  Guttridge,  to  the  same  effect,  and  is  the 
opinion  of  my  Brother  Patteson,  in  R.  v.  Crumpton^ 
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1851.       and  is  that  of  all  the  Judges  in  M.  v.  Birch  and 

Case.  Assuming  then,  that  the  principle,  upon  which  the 

question,  whether  a  prisoner  charged  with  a  felony 
including  an  assault,  can,  if  acquitted  of  the  felony,  be 
convicted  of  an  assault,  is  settled  by  the  cases  to  which 
I  have  referred,  it  only  remains  to  apply  that  principle 
to  the  present  case. 

The  prisoners  were  charged  upon  the  first  indict- 
ment with  the  murder  of  Mary  Ann  Parsons^  by 
beating,  striking,  and  kicking  her  at  different  times, 
as  stated  in  the  indictment. 

The  act  or  transaction,  charged  as  a  felony^  was  an 
assaulting  and  beating,  which  caused  the  death  of 
Mary  Ann  Parsons.  The  death  was  proved  by  the 
prosecutors  to  have  been  wholly  caused  by  a  blow, 
given  very  shortly  before  the  4th  of  January^  1850  ; 
but  as  there  was  no  evidence  that  it  was  inflicted  by 
either  of  the  prisoners,  they  were  acquitted  of  the 
felony  with  which  they  were  charged. 

But  it  was  proved,  in  the  course  of  the  trial,  that  oa 
several  days  and  occasions  before  the  day  when  the 
fatal  blow  was  given,  the  prisoners  had  assaulted  and 
beaten  the  deceased,  but  those  assaults  were  quite 
distinct  and  independent  of  the  act  or  transaction 
which  caused  the  death.  It  is  true,  that  the  felony  is 
charged  to  have  been  committed  by  beating,  that  the 
deceased  did  die  by  beating,  and  that  the  prisoners 
were  proved  to  have  beaten  her ;  but  the  assaults  and 
beating  proved  against  them  did  not  form  part  of  the 
act  or  transaction  which  was  charged  as  a  felony  in  the 
indictment,  which  was  the  assaulting  and  beating 
which  actually  caused  the  death. 

The  Crown  prosecuted  in  respect  of  an  assault  and 
blows  which  caused  death,  and  proved  that  at  a  par- 
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ticular  time  a  blow  was  inflicted  by  some  oae  which       isSL 
did  cause  the  death  of  the  deceased  ;  it  was  that  blow,      b^^^^ 
and  that  only,  which  caused  the  death,  and  was,  in         Cam. 
fact,  as  it  appeared  by  the  evidence  for  the  Crown,  the 
act  which  was  charged  as  felonious.     The  prisoners 
were  not  proved  to  have  committed  that  act,  nor  were 
any  of  the  assaults  and  beatings  proved  against  them, 
any  part  of  the  transaction  which  the  Crown  proved 
to  be  the  cause  of  death,  and  were  therefore  not 
involved  in,  nor  did  they  form  part  of  the  act  or 
transaction   which  was  charged  as  a  felony  in  the 
indictment. 

In  R.  V.  Birch  and  Others^  the  prisoners  were 
indicted  for  feloniously  assaulting  and  robbing  the 
prosecutor  with  violence.  The  evidence  proved  that 
the  prosecutor  was  attaciced  by  several  persons  and 
knocked  down,  and  the  prisoner  was  seen  to  strike 
him  whilst  on  the  ground,  with  other  persons  about 
him  also  misusing  him,  but  by  reason  of  the  absence  of 
the  prosecutor,  the  charge  of  felony  was  not  supported  ; 
but  the  prisoner  was  convicted  of  an  assault  under  the 
statute,  and  it  was  held — rightly,  because  the  assault 
formed  part  of,  and  was  involved  in,  the  act  or  transac- 
tion which  was  charged  as  a  felony  in  the  indictment.  It 
was  clear  that  it  was  then  that  the  felony  charged  in 
the  indictment  was  committed,  if  at  all,  and  the 
assault  formed  part  of  that  transaction,  and  was 
involved  in  it.  The  distinction  between  that  and  the 
present  case  appears  to  me  clear. 

If,  in  the  present  case,  it  had  appeared  that,  at  the 
time  the  mortal  injury  was  received,  the  prisoners 
were  with  the  deceased,  and  had  assaulted  and  beaten 
her  immediately  before,  but  that  the  evidence  raised  a 
doubt,  whether  the  mortal  injury  was  occasioned  by 
blows,  or  by  a  fall  which  might  be  attributed  to 
accident,  and  on  that  ground  the  jury  had  acquitted  the 
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185U      prisoners  of  felony,   I  should  think  th^idiey  might 

BiBo»g      be  convicted  of  assault  under  thejrtatute,  for  in  that 

Case.       Q3gQ  i}iQ  assault  proved  would  have  been  involved  in, 

and  formed  part  o{^  the  act  or  transaction  charged  as 

a  felony  in  the  indictment^  and  prosecuted  as  such, 

.  jaad  though  the  evidence  failed  to  establish  it  as  a 

felony,  it  was  the  only  transaction  which  was  intended 

as  felonious.     If  that  was  not  felonious  there  was  no 

other. 

But  the  assaults  in  question  were  wholly  uncon- 
nected with,  and  independent  of,  the  transaction, 
which  was  proved  on  the  part  of  the  prosecution  to 
have  caused  the  death  of  the  deceased,  and  which 
was  the  felony  charged  against  the  prisoners,  and  of 
which  they  might  have  been  found  guilty,  if  they 
could  have  been  proved  to  have  been  actors  in  it. 

I  may  observe,  that  the  issue  taken  by  the  replica- 
tion to  the  plea  of  autrefois  acquit  is,  ^^that  the 
prisoners  were  not  upon  the  previous  trial  acquitted  of 
the  felony  and  murder,  including  the  same  identical 
assaults  charged  in  the  second  indictment ;"  and  for 
the  reasons  I  have  given,  it  appears  to  me,  that  the 
felony  and  murder,  chained  in  the  first  indictment, 
did  not  include  the  same  identical  assaults  charged  in 
the  second  indictment.  The  learned  Commissioner, 
in  charging  the  jury,  told  them,  that  if  they  were 
satisfied  that  there  were  several  distinct  and  inde- 
pendent assaults,  some  or  any  of  which  did  not  in 
any  way  conduce  to  the  death  of  the  deceased,  it 
would  be  their  duty  to  find  a  verdict  for  the  Crown. 
The  whole  of  this  charge  is  hardly  correct,  as  the 
question  is  not,  whether  the  assault  conduced  to  the 
death  of  the  deceased,  but  whether  it  was  part  of  the 
very  act  or  transaction  which  was  charged  as  a  felony 
in  the  first  indictment. 

But  this  is  not  a  case  fdr  a  new  trial,  and  the  ques- 
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tion  substantially  is,  whether,  notwithstanding  this       1851. 
defect,  if  it  be  one,  the  verdict  is,  under  all  the  cir-      sm's 
cuoistanees  right,  the  charge  directs  the  jury  to  the       Case, 
main  point,  whether  the  assaults  were  distinct  and 
independent  assaults,  clearly  meaning  distinct  and 
independent  of  that  which  was  involved  in,  and  part 
of,  the  act  or  transaction  charged  as  a  felony  by  the 
prosecution,  and  upon  the  great  point  seems  to  me 
substantially  correct,  and  it  would  be  too  much  to  set 
aside  a  verdict  fully  warranted  by  the  evidence,  because, 
upon  a  critical  examination  of  the  Judge's  charge, 
there  may  have  been  a  partial  defect ;  the  charge  upon 
the  whole  is  substantially  correct* 

I  am,  therefore,  of  opinion  that  the  prisoners  could 
not,  consistently  with  the  principle  which  I  have 
already  stated,  have  been  convicted  upon  the  first  in- 
dictment of  those  assaults  which  were  the  subject  of 
the  second  indictment,  and  that  the  verdict,  which 
has  been  found  for  the  Crown,  is  right. 


Maujlb  J. — I  am  of  opinion  with  my  Lord  Chief 
Justice  Jervis  in  this  case,  that  the  prisoners  were  en- 
^.titled  to  an  acquittal.  The  prisoners,  who  were  indicted 
for  an  assault,  having  pleaded  that  the  assault  was  com- 
prehended in  the  indictment  for  murder,  which  was 
denied,  the  question  which  we  are  now  called  upon  to 
determine  arose.  It  seems  to  me,  upon  the  evidence, 
and  indeed  upon  what  is  not  at  all  disputed  by  any- 
body, that  the  assaults  charged  upon  the  second  in- 
dictment were  assaults  comprehended  in  the  felonious 
violence  charged  upon  the  former  occasion. 

Now,  the  prisoners  upon  the  former  occasion  were 
indicted  for  murdering  Mary  Ann  Parsons  by  beating. 
There  were  a  considerable  number  of  counts,  stating 
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1851.  various  assaults,  and  stating  as  the  result  of  them, 
Brito'g  that  the  girl  was  murdered.  Upon  the  second  occasion 
^^®-  no  doubt  was  raised  at  all  that  the  assaults  for  which 
it  was  intended  to  try  the  prisoners,  were  the  very 
same  assaults  that  had  been  given  in  evidence  upon 
the  former  occasion,  and  which  were  comprehended 
in  some  of  the  counts  of  the  indictment  upon  that 
occasion. 

The  crime  charged  is,  I  think,  to  be  determined  by 
looking  at  the  indictment :  the  indictpaent  is  the  legal 
charge,  and  there  the  crime  is  charged  in  several 
counts  comprehending  assaults,  comprehending  differ- 
ent assaults,  comprehending  according  to  concession 
those  very  assaults  for  which  the  prisoners  were 
secondly  tried.  They  were  acquitted  upon  the  first 
indictment,  and  they  were  no  doubt  entitled  to  be  ac- 
quitted upon  the  evidence  given  before  my  learned 
Brother  Talfourd  J.,  upon  that  trial,  and  no  doubt 
could  ever  have  entered,  into  the  mind  of  anybody 
who  knew  an^^thing  about  the  matter,  that  they  were 
entitled  to  be  acquitted  of  the  murder  upon  all  those 
counts,  and  they  were  in  fact  acquitted  upon  all  those 
counts,  and  they  were  acquitted  of  everything  which 
could  have  been  proved  under  any  one  of  those 
counts.  Now  I  cannot  understand  why,  assuming 
that  upon  an  indictment  for  homicide  by  violence,  the 
parties  charged  may  be  convicted  of  an  assault  within 
the  statute,  putting  aside  the  grave  doubt  which  has 
been  raised  by  two  of  my  learned  Brothers  at  least, 
whether,  upon  an  indictment  for  homicide,  according 
to  the  true  intent  of  the  statute  you  could,  upon  any 
indictment  for  homicide,  convict  of  assaults  ;  but 
assuming  that  you  could  (which  I  think  we  must  do), 
then  it  seems  to  me,  that  upon  every  one  of  those 
counts  in  that  indictment  (in  whatever  way  they  were 
dealt  with  by  the  Counsel  for  the  prosecution  upon 
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that  occasion)  the  prisoners  were  entitled  to  the  fall  1851  • 
benefit  of  the  acquittal,  that  is,  just  to  the  same  benefit  bird's 
of  acquittal  as  the  prisoners  would  have  been  entitled  ^"' 
to  if  anv  one  of  those  counts  had  stood  alone. 

I  cannot  at  all  understand,  upon  the  assumption 
that  I  have  already  mentioned,  why  you  can  make  a 
distinction  between  the  difierent  counts  of  that  indict- 
ment. I  do  not  know  that  any  distinction  is  actually 
made.  Suppose  any  one  of  them  had  stood  alone,  for 
the  sake  of  simplifying  the  matter,  suppose  a  count 
charged  an  assault  on  the  3rd  of  November^  which  was 
said  to  have  ended  in  the  felonious  death  of  the  de- 
ceased. If  that  had  stood  alone,  and  the  evidence  had 
been  given  which  was  given  in  respect  of  the  death, 
and  the  jury  had  been  of  opinion  that  death  had  been 
produced  by  that  assault,  they  might  have  convicted 
under  that  one  count  of  murder  or  manslaughter.  It 
is  clear,  therefore,  that  an  assault  is  comprehended  in 
that  count,  and  they  might  also,  upon  the  supposition 
which  I  have  adverted  to,  have  been  convicted  of  an 
assault  under  that — and  if  the  jury  might  have  con- 
victed the  prisoners  of  any  of  the  assaults,  they  must 
be  taken,  I  think,  to  have  acquitted  the  prisoners  of 
the  whole. 

There  may  be  some  inconvenience  arising  from 
whatever  construction  is  put  upon  this  act,  and  that 
the  point  itself  is  doubtful,  I  think  is  demonstrated  by  ^ 

the  feet,  that  there  are  so  many  of  the  learned  Judges 
entertaining  an  opinion  contrary  to  that  which  I  en- 
tertain myself— otherwise,  I  certainly  should  have 
thought  that  it  was  a  clear  point  enough. 

Upon  the  former  occasion  the  indictment  stated  in 
general  terms  indeed,  but  in  terms  which  it  is  not  at 
all  questioned  were  intended  to  comprehend  and 
did  comprehend  the  particular  transactions  given  in 
evidence  on  the  part  of  the  prosecution  at  the  trial — 
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1851.  the  indictment  charged  those  very  things  in  several 
B,^g  counts,  and  those  very  things  in  those  counts  were 
Case.  before  the  jury,  and  whether  it  was  assault,  or  whether 
it  was  felony,  I  cannot  see  any  ground  for  the  reason- 
ing that  has  been  urged,  that  where  there  has  been 
no  felony  you  cannot  convict  of  assault — that  is  con- 
trary to  every  day's  practice.  It  seems  to  me,  there- 
fore, that  upon  the  former  indictment  it  was  quite 
competent  for  a  conviction  of  assault  to  have  taken 
place,  and  that  therefore  the  parties  were  tried  a 
second  time  for  the  same  o£Pence. 

The  acquittal  upon  the  former  occasion  seems  to 
have  taken  place  very  much  by  the  consent  of  all 
parties.  The  case  seems  to  have  failed  as  to  the 
murder,  and  therefore  after  that  was  decided,  a  con- 
viction of  assault  was  not  pressed — and,  indeed,  it  is 
not  very  usual,  in  cases  of  indictment  for  murder,  to 
press  for  a  conviction  of  assault — it  is  very  seldom 
indeed  that  I  have  known  it  pressed  for,  which  is 
perhaps  an  argument  in  favour  of  the  convenience  of 
the  interpretation,  which  some  of  my  learned  Brethren 
have  suggested,  and  which  would  have  been  the  true 
one,  if  we  were  not  bound  by  contrary  decision. 

I  think  that  the  prisoners  had  been  formerly  tried 
and  acquitted  of  that  of  which  they  have  been  con- 
victed upon  the  second  occasion,  and  therefore  that 
the  conviction  is  bad. 


Coleridge,  J. — I  have  considered  this  case  with 
all  the  attention  which  the  known  conflict  of  opinions 
upon  it  among  the  Judges,  made  it  proper  for  me  to 
bestow,  aad  although  I  cannot  say  that  I  have  arrived 
at  a  conclusion  free  from  all  doubt,  yet  upon  the 
whole,  I  think  that  the  conviction  was  right. 
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The  question  depends  on  the  true  construction  to       1851. 
be  put  upon  the  words  of  the  statute — that  "  at  the      bird'b 
trial  of  any  person  for  any  felony  whatever,  where       Case, 
the  crime  charged  shall  include  an  assault  against 
the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of 
the  felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the   person  indicted,  if  the  evidence  shall 
warrant  such  finding."  These  words  are  very  general, 
and  yet  as  justice  requires,  so  I  think  from  the  very 
words,  if  closely  examined,  some  limitations  will  be 
found  clearly  implied  upon  their  generality — and  these 
it  will  be  right  to  point  out. 

First  J  I  remark  the  change  of  language  from  ^'  fe- 
lony" to  "  crime  charged," — ^the  first  points  to  the 
species,  the  second  to  the  individual  case,  and  that 
case  must  be  **  charged,"  i.  e.  expanded  in  state- 
ment on  the  indictment.  The  statute,'  therefore, 
applies  only  where  the  individual  crime,  being  a  felony 
in  itself  involving  an  assault,  shall,  as  it  is  charged 
on  the  face  of  the  indictment,  include  an  assault  on 
the  person — and  the  whole  charge  will  be  compounded 
of  the  assault,  and  all  those  circumstancesi  whether  of 
act,  intent,  or  consequences  which  go  to  make  the 
felony  complete— these  with  the  former  altogether 
making  one  whole. 

The  statute  then  proceeds  to  say,  that  in  such  case 
the  jury  may  "  acquit  of  the  felony  "  and  find  a  ver- 
dict of  *'  guilty  of  assault ;  '*  whether  this  means  that 
they  may  first  acquit  of  the  whole  charge  as  preferred, 
and  then  looking  at  the  facts  composing  it,  select  one, 
and  find  the  prisoner  guilty  of  the  assault  as  a  new 
charge,  or  only,  that  they  may  acquit  of  the  felonious 
part  of  the  charge,  and  convict  of  the  assault  which 
formed  the  other  part,  is  immaterial ;  for  in  either 
way,  the  assault  of  which  they  find  guilty  must  clearly 
have  been  that  which  was  involved  in,  and  made  part 
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1851.       of  the  one  entire  crime  charged  on  the  face  of  the  in- 
Bibd's      dictment.     No  one  reading  the  section,  and  at  all 

^^'  accustomed  to  the  rules  of  legal  interpretation,  would 
suppose  that  any  independent  assault^  though  re- 
ceivable in  evidence,  it  may  be,  as  conducing  to  the 
proof  of  the  prisoners*  guilt,  could  be  made  the  sub- 
ject of  the  verdict;  that  would  be  to  convict  the 
prisoner  of  an  offence  with  which  he  had  never  been 
charged,  against  which  he  had  never  in  fact  defended 
himself,  and  which  he  could  not  be  supposed  pre- 
pared to  do. 

Thus  far  seems  clear.  But  a  further  question  is 
raised  upon  the  words  "  acquit  of  the  felony."  An 
acquittal  may  take  place  where  one  prisoner  only  is 
charged,  either  because  the  proof  fails  to  shew  that 
any  felonious  act  has  been  committed,  or  because  the 
act  appearing  to  be  felonious  is  not  brought  home  to 
the  prisoner^  and  where  more  than  one  prisoner  is 
charged,  also,  because  he  is  not  proved  to  have  taken 
part  in  the  act,  which,  as  to  all  or  some  of  those 
charged  with  him,  is  found  to  be  felonious.  The 
statute  does  not  in  terms  regard  those  distinctions; 
nor  do  I  think  it  material  to  follow  them  out,  because, 
if  they  at  all  affect  the  application  of  the  statute,  «.  e. 
if  the  statute  does  not  apply  to  all  cases  of  acquittal, 
but  only  to  some,  it  will  be  found,  I  am  convinced, 
if  the  inquiry  be  fully  followed  out,  to  depend  on  this ; 
whether  on  the  given  ground  of  acquittal  the  assault 
could,  or  could  not,  be  part  of  the  whole  crime  charged 
as  felonious.  It  seems  to  me  too,  I  own,  that  to  make 
this  directly  'the  test  of  the  applicability  of  the  statute, 
leads  to  a  more  technical,  or  if  it  be  thought  a  fitter 
expression,  a  more  strictly  scientific  rule  of  construc- 
tion, than  is  proper  for  the  occasion,  for  I  conceive  it 
clear  that  the  statute  was  framed  to  meet  a  commonly 
occurring  evil  of  the  entire  escape  from  punishment  of 
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one,  who  was  clearly  guilty  of  a  part  of  the  charge,        1851. 
because  he  was  not  found  guilty  of  the  whole,  and       bird^T^ 
that,  in  framing  their  remedy  for  this,  the  framers        Case, 
were  not  careful  to  observe  the  precise  conditions  of  the 
existing  criminal  law.     Indeed  the  remedy  is  founded 
on  an  avowed  innovation  upon  it.    Whether  this  might 
have  been  avoided,  or  had  better  have  been  avoided, 
is  Dot  the  question;  our  duty  is  to  interpret  the  statute 
as  we  find  it,  and  bearing  this  in  mind,  in  order  the 
better  to  fulfil  its  intents. 

But  recurring  to  that  which  I  consider  the  true  and 
the  more  expedient  test,  whether,  in  any  given  case, 
a  party  acquitted  of  felony  may  be  found  guilty  of 
assault,  the  test,  namely,  whether  the  assault  of  which 
it  is  proposed  to  find  him  guilty,  formed  part  of  the 
whole  crime  charged  as  felonious,  the  question  still 
arises — How  are  you  practically  to  ascertain  that? 
And  here  I  think  it  most  convenient  to  introduce  the 
case  of  a.  V.  Birch  and  Hardy ^  1  Den.  C.  C.  185; 
because  the  resolution  in  that  case  brings  us  down  to 
that  point  in  the  inquiry  at  which  I  have  now  arrived. 
"The  Judges  there  are  reported,'*  according  to  the 
manuscript  note  of  my  Brother  Parke,  •*  to  have 
thought  that  the  enactment  was  not  to  be  confined  to 
cases  where  the  prisoner  committed  an  assault,  in  the 
prosecution  of  an  attempt  to  commit  a  felony — nor 
was  it  to  be  extended  to  all  cases  in  which  the  indict- 
ment for  a  felony  on  the  face  of  it  charged  an  assault. 
But  they  were  of  opinion,  that  in  order  to  convict  of 
an  assault  under  the  section,  the  assault  must  be  in- 
eluded  in  the  charge  on  the  face  of  the  indictment, 
and  also  be  part  of  the  very  act  or  transaction  which 
the  Crown  prosecutes  as  a  felony  by  the  indictment." 

The  rule  here  laid  down  is  the  same  to  which  a 
mere  consideration  of  the  words  of  the  statute,  unaided 
by  any  decisions,  would  have  brought  me.     But  then 

VOL.  n.  N 
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1851.  arises  the  question ;  how  in  any  given  case  it  is  to  be 
B,^„»g  ascertained  whether  the  assault  on  which  the  verdict  is 
^^•-  to  be  allowed  to  pass  was  "  included  in  the  charge  and 
on  the  face  of  the  indictment/'  and  also  whether  it  be 
m  "  part  of  the  very  act  or  transaction,  which  the  Crown 
prosecutes  as  a  felony  by  the  indictment."  The  gene- 
rality of  the  language  of  our  indictments  makes  it 
impossible  to  determine  the  first  question  merely  by 
looking  to  the  face  of  the  instrument ;  we  can  learn  no 
more  from  that  than  whether  any  assault  is  charged 
or  not ;  what  assault,  when,  where,  or  how  committed, 
all  particulars  in  short  from  which  identification  of 
charge  and  proof  as  to  specific  assaults  could  be  made 
out,  are  left  entirely  unascertained  by  that;  a  state 
of  things,  at  first  sight,  difiJcult  to  reconcile  with  the 
theory  of  pleading,  with  however  little  inconvenience 
it  may  be  found  to  work  in  practice. 

Again,  it  would  not  be  right  to  let  the  determi- 
nation of  the  second  question  depend  upon  the  open- 
ing speech  of  the  Counsel  for  the  Crown,  nor  on  the 
course  he  may  pursue  in  conducting  his  case ;  often 
there  is  no  opening  speech,  often  no  Counsel  for 
the  Crown.  But  assuming  there  were  both  in  all 
cases,  it  could  not  be  left  to  the  counsel  merely  by 
stating  the  assault  in  the  opening,  or  offering  evidence 
of  it  in  the  course  of  his  proof,  to  make  the  prisoner 
liable  to  a  verdict  for  it,  unless  the  circumstances 
were  such  as  really  brought  it  within  the  scope  of  the 
statute. 

It  seems  to  me,  however,  I  own,  that  there  is  more 
seeming  than  real  difiiculty  in  a  practical  application 
of  the  rule,  as  it  is  laid  down  in  R.  v.  Birch.  In  the 
first  place,  the  indictment  must  be  supposed  to  have 
alleged  an  assault  or  assaults  (it  is  immaterial  which), 
and  one  or  more  must  be  supposed  to  have  been  given 
in  evidence.     It  must  be  supposed,  too^that  when  the 
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eridence  is  closed,  the  Judge,  by  the  light  that  it  1851. 
affords,  will  have  been  enabled  to  see  what  act  or  bird's 
transaction  it  is  which  it  has  been  intended  to  pro-  Case. 
8ecute  as  a  felony  by  the  indictment  (for  that 
which  he  has  in  fact  attempted  to  substantiate, 
the  Counsel  must  be  taken  to  have  intended  to 
prosecute),  and  with  that  knowledge  how  shall 
the  Judge  have  any  difficulty  in  seeing  whether 
there  is  any  evidence  to  connect  the  assault  or 
assaults  proved,  with  the  felonious  act  or  transac- 
tion which  it  has  been  sought  to  prove  ?  It  is  the 
province  of  the  Judge,  on  all  trials,  to  determine 
whether  there  is  any  evidence  to  prove  an  issue,  and 
the  connection,  I  now  speak  of,  is  in  the  nature  of  an 
issue.  If  there  be  evidence,  the  questions  for  the  jury 
will  be,  do  they  believe  it?  and  also  the  fact  of  the 
assault :  and  if  they  believe  both,  the  prisoner  will  be 
found  guilty  under  the  statute.  Of  course,  what  the 
nature  and  extent  of  the  connection  must  be  to  satisfy 
the  statute,  what  the  evidence — whether  time,  place, 
intent,  or  other  circumstance  to  make  it  out,  the 
Judge  would  have  to  point  out  to  the  jury.  If  there 
be,  in  the  Judge's  opinion,  no  such  evidence,  this 
matter  could  never  go  to  the  jury. 

Every  case  of  this  kind  supposes  an  acquittal  of  the 
prisoner  of  the  felony  charged ;  but  it  has  been 
thought  that  distinctions  may  arise  according  to  the 
ground  of  acquittal.  Now  this  may  be,  either  because 
the  jury  think  no  felonious  act  has  been  committed 
at  all, — as  that,  in  case  of  murder,  the  deceased  has 
died  from  natural  causes,  or  in  robbery,  that  no  money 
or  chattel  has  been  taken  from  the  prosecutor, — or 
because  they  think  the  felonious  act  is  shewn  to  have 
been  committed  by  some  third  party,  with  whom  the 
prisoner  is  not  so  connected  as  to  be  a  felonious  ac- 
complice, or  because,  simply,  they  think  the  act,  or 

N  2 
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1851.      the  felonious  intentioD,  not  satisfactorily  brought  home 
jjjgjjjg      to  the  prisoner.     But  in  all  these  cases  equally  the 

Case.  prisoner  is  discounected  with  the  felonious  charges. 
The  acquittal,  in  all,  is  simply  that  he  is  not  guilty. 
A  felony,  supposed  to  be  committed  by  another,  or  not 
proved  as  to  liim,  is,  as  to  him,  and  as  to  the  charge 
in  hand,  as  much  no  felony,  as  if  none  had  ever 
existed  at  all;  and,  therefore,  in  all  these  cases,  the 
supposed  assault  is  equally  disconnected  with  the 
felony — it  can  form  no  part  of  that  which,  by  the 
assumption,  does  not  exist  at  all.  But  it  is  obvious, 
that  this  cannot  prevent  that  sort  of  connection  which 
the  statute  requires,  because,  if  it  did,  the  statute, 
which  applies  only  in  cases  of  acquittal,  could  have 
no  operation  at  all.  The  ground  of  acquittal  may 
indeed  often,  in  individual  cases,  shew  that  the  statute 
cannot  be  resorted  to ;  but  it  will  not,  I  conceive,  ever 
make  the  application  of  the  rule,  according  to  the 
course  I  have  sketched  out,  impracticable. 

I  have  foreborne  in  these  remarks  from  citing  cases, 
with  the  exception  of  that  of  It.  v.  Birch^  on  which  I 
have  dwelt  for  the  obvious  reason  that  it  was  one 
decided  by  the  assembled  Judges,  in  which  it  was 
attempted  to  lay  down  a  rule  for  future  guidance.  I 
have  considered  myself  bound  by  that  case,  and  my 
only  object  has  been  to  understaiid  and  apply  it. 
Decisions  of  single  Judges,  with  all  the  sincere  respect 
I  feel  for  those  who  have  pronounced  them,  I  think 
are  not  entitled  to  much  consideration,  where,  as  in  the 
present  case,  we  are  trying  the  rule  laid  down  by  the 
body,  and  seeking  to  illustrate  and  apply  it. 

There  is,  I  think,  but  one  other -case  decided  by  the 
Judges  upon  the  section,  and  this  so  remarkably  like 
the  present,  that  I  am  unable  to  find  any  substantial 
difference  between  the  two.  J  mean  the  case  of  R.  v. 
Phelps  and  two  Others,   2   Moo.  C.    C.  240,   and 
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C.  &  M.  180.  Like  this,  that  was  a  charge  of  murder,       J85K 
against  more  than  one  person,  all  charged  as  prin-      biud^b 
cipals  in  one  count,  and  the  death  alleged  to  have        Caee. 
been  occasioned  by  striking  and  beating.     All  were 
acquitted  of  the  felony, — there  was  evidence  against 
two  that  they  were  present  at,  and  took  part  in,  the 
violence    which   occasioned    the  death,  but  Phelps^ 
who  had  struck  the  deceased  several  blows,  had  gone 
away  from   fifteen  to  thirty  minutes  before  the  vio- 
lence was  committed.     The  learned  Judge  who  tried 
the  case  seems,  from  the  report  in  Carrington  and 
Marshman.  rather  to  have  assumed,  that  if  this  evi- 
dence against  Phelps  were  believed,  he  might  be  found 
guilty  of  assault ;  and  he  was  so  convicted.     But  the 
Judges  were  unanimously  of  opinion  that  the  convic- 
tion was  wrong, — they  assumed,  in  fact,  that  it  was  a 
distinct  and  separate  assault,  and  they  laid  down  in 
substance  the  same  rule  as  that  afterwards  propounded 
in  R.  V.  Birch^  viz.,  that  to  bring  a  case  within  the 
statute,  **  the  assault  must  be  such  as  forms  one  con-, 
stituent  part  of  the  greater  charge  of  felony."  Neither 
report  is  full  enough  to  enable  one  to  say  whether 
there  was  any  evidence  to  connect  Phelps^s  assault  with 
the  fatal  and  felonious  violence  of  other  persons,  such 
as  fo  make  it  part  thereof  without  making  him  guilty 
of  the  felony — if  there  were,  the  result  only  would 
have  been  different,  but  the  rule  the  same.     Even  if 
I  thought  this  case  wrongly  decided,  I  should  not  feel 
that  we  were  at  liberty,  divided  as  we  are  in  opinion, 
to  overrule  it ;  uniformity  of  decision,  if  it  be  important 
in  any  Court,  or  in  any  branch  of  the  law,  is  above  all 
important  in  this  Central  Court  of  Criminal  Appeal 
and  in  this  branch  of  our  law.     But  it  is  a  great  satis- 
faction to  me,  after  much  doubt  and  fluctuation  of 
opinion,  that  I  can  concur  with  it  entirely,  and   have 
the  benefit  of  its  authority. 
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]  85L  My  judgment  is  already  so  much  longer  than  I  could 

gjj^jj,^  have  wished,  that  I  will  not  prolong  it,  either  by  apply- 
Case.  ing  what  I  have  said  at  any  length  to  the  case  before 
us,  or  by  any  consideration  of  the  objection  made 
to  the  direction  of  Mr.  Gumey.  In  my  view,  the 
latter  cannot  be  necessary,  for  it  resolves  itself  into 
the  main  point,  and  in  any  view  the  former  may 
be  dispensed  with  after  the  judgments  already  pro- 
nounced, and  where  we  are  all  so  familiar  with  the 
facts  and  the  questions  we  have  had  to  consider*  I 
will  only  say,  that  the  assaults  given  in  evidence  on  the 
first  trial,  respecting  which  the  present  question  has 
arisen,  appear  to  me  to  have  been  so  entirely  and  un« 
questionably  severed  from  the  felonious  act  or  trans- 
action of  which  the  prisoners  were  acquitted,  that  my 
Brother  Talfourd  was  perfectly  justified  in  not  sub- 
mitting them  to  the  jury.  I  am,  therefore,  of  opinion 
that  the  present  conviction  was  right. 


Patteson  J. — ^Two  questions  appear  to  ^me  to 
arise  in  this  case ;  first,  whether  the  prisoners  could 
have  been  convicted,  upon  the  former  trial,  of  all  the 
assaults  charged  in  the  present  indictment,  and 
secondly,  even  supposing  they  could  not,  whether  the 
proper  points  were  put  to  the  jury  by  the  learned 
Judge  upon  the  present  trial. 

The  former  indictment  contained  several  counts. 
In  some  a  single  assault  and  murder  was  charged  ;  in 
others  a  series  of  assaults  on  different  days,  causing 
together  the  death  of  the  deceased,  and  constituting 
the  crime  of  murder.  It  is  plain  that  one  felony  only 
is  charged  from  the  nature  of  the  crime — murdier  of  one 
individual ;  it  is  impossible  that  the  counts  could  be 
treated  as  charging  separate  felonies,  and  the  Judge 
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could  not  be  called  upon  to  put  the  prosecutor  to  his       1851. 
election,  btrd's 

By  the  evidence  it  appeared,  that  the  death  arose  Ca«*. 
exclusively  from  one  assault  and  wound,  shortly  before 
the  death,  and  that  all  the  other  assaults  were  uncon- 
nected with  the  death.  But  the  infliction  of  that 
assault  and  wound  was  not  brought  home  to  either 
of  the  prisoners,  consequently  they  were  entitled  to 
be  acquitted  of  the  murder,  and  of  the  assault  which 
really  caused  the  death.  But  several  assaults  were 
proved  against  thein,  prior  to  that  which  caused  the 
death,  though  unconnected  with  it,  and  whether  they 
might  have  been  convicted  of  those  assaults  is  the 
question. 

The  Stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  provides,  that 
**  on  the  trial  of  any  person  for  any  of  the  offences  here- 
inbefore mentioned,  or  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the 
felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding."  I  do  not  think  that  this 
clause  IS  to  be  confined  to  such  crimes  as  necessarily 
include  an  assault,  as  rape,  robbery,  wounding  with 
intent  to  murder,  and  such  like.  If  it  were  so  con- 
fined, murder  and  manslaughter  would  not  be  within 
it;  for  they  may  be  committed  without  an  assault^  as 
by  poisoning  or  negligence.  I  am  satisfied,  that  the 
clause  extends  to  those  crimes  which,  in  their  nature, 
may  or  may  not  include  an  assault;  but  which  are 
charged  in  the  indictment  as  so  doing. 

The  words  of  the  clause  are  very  general,  and 
might,  at  first  sight,  be  supposed  to  wanvint  a  convic- 
tion for  assault,  where  the  proof  of  the  felony  failed, 
whether  that  assault  were  connected  with  the  supposed 
felony  or  not,,  and  at  whatever  time,  however  distinct 


184  CROWN  CASES  RESERVED- 

185U  from  the  time  of  the  supposed  felony,  it  took  place. 
^jj^j^,g  But  the  manifest  injustice  of  so  construing  them,  has 
Case.  made  it  necessary  to  put  sotne  limitation  upon  their 
meaning ;  accordingly,  many  cases  have  occurred  in 
which  learned  Judges  have  felt  themselves  boaod  to 
lay  down  what  they  considered  to  be  the  true  limi- 
tation. 

Those  cases  were  cited  and  commented  upon  wheu 
the  present  case  was  argued,  and  I  do  not  propose  to 
enter  into  a  detailed  examination  of  them.  They  are,  for 
the  most  part,  decisions  of  single  Judges  on  the  circuit ; 
entitled,  certainly,  to  have  full  weight  given  to  them» 
and  assisting  us  greatly  in  coming  to  a  right  conclu- 
sion upon  the  present  case,  in  which  they  are,  in  some 
measure,  brought  under  review.  They  are,  for  the 
most  part,  cases  in  which  the  felony  charged  has  in- 
cluded a  single  assault ;  and  they  lay  down  the  rule, 
that  in  such  cases  there  can  be  no  conviction  for  an 
independent  assault  at  a  different  time,  because  such 
assault  can,  by  no  reasonable  construction,  be  treated 
as  the  assault  included  in  the  felony  charged. 

There  are,  however,  two  cases  reported  which  have 
been  brought  under  the  consideration  of  the  whole 
body  of  Judges,  and  from  them  I  apprehend  the  rule 
may  be  and  ought  to  be  taken.  I  allude  to  the  cases 
of  JR.  v.  Phelps  and  Others,  2  Moo.  C.  C.  240,  and 
R.  V.  Birch,  1  Den.  C.  C.  185. 

In  the  case  of  22.  v,  Phelps  and  Others,  reported 
also  in  C.  &  M.  180,  Phelps  and  two  others  were 
indicted  for  murder.  It  turned  out  in  evidence  that 
Phelps,  after  having  assaulted  and  knocked  down  the 
deceased,  ran  away ;  the  deceased  was  afterwards 
assaulted  and,  killed  by  some  other  persons,  supposed 
to  be  the  other  prisoners ;  the  two  assaults  were  not 
connected  together.  The  learned  Judge  left  to  the 
jury  the  question  whether  the  other  two  prisoners  were 
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guilty  of  manslaughter, — and  told  them  that  they  must  185K 
acquit  Plielps  of  the  felony,  but  might  find  him  guilty  bird^ 
of  assault.  They  found  the  other  two  prisoners  not  ^^** 
guilty,  and  Phelps  guilty  of  assault.  But  upon 
reference  to  all  the  Judges,  it  was  held  unanimously 
that  Phelps  could  not,  under  the  circumstances,  be 
convicted  of  assault.  In  that  case,  as  in  the  present, 
there  was  an  assault  which  caused  the  death,  hut  it 
was  not  proved  against  any  of  the  prisoners.  There 
was,  as  in  the  present  case,  an  unconnected  prior 
assault  proved  against  one  prisoner ;  but  it  was  held 
by  the  Judges  not  to  be  the  assault  included  in  the 
felony  chained  by  the  indictment.  Yet  in  that  case, 
as  in  the  present,  the  assault  committed  by  Phelps  was 
supposed,  by  the  framer  of  the  indictment,  to  be  con- 
nected with  the  death,  and  was  proved  by  the  Crown 
and  attempted  to  be  connected  with  it ;  and  it  was 
shewn  by  the  evidence,  which  was  believed  by  the 
jury,  that  it  was  disconnected  with  the  death.  The 
whole  matter  remained  in  doubt  till  the  jury  found 
their  verdict,  by  which  they  acquitted  all  the  prisoners 
of  felony,  not  because  they  did  not  believe  that  a 
felony  had  been  committed  by  some  one,  but  because 
it  was  not  proved  against  any  one  of  the  prisoners.  If 
they  had  believed  the  assault  committed  by  Phelps  to 
have  conduced  to  the  death,  they  must  have  found 
him  guilty  of  manslaughter.  The  indictment  alone, 
therefore,  does  not  afibrd  the  test  as  to  whether  any 
assault  that  is  proved  is  included  in  the  felony 
charged,  but  that  question  depends  upon  the  indict- 
ment coupled  with  the  evidence.  I  confess  I  am 
unable  to  distinguish  the  case  of  R.  v.  Phelps  and 
Others  from  the  present  case. 

But  it  is  stated  that  the  authority  of  that  case  has 
been  shaken  by  the  subsequent  case  of  R.  v.  Birch 
and  Others^  which  is  reported  in  1  Den.  C.  C.  185, 
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1851.  and  mistakenly  said  to  have  been  tried  before  me, 
BiRo^^  whereas  it  was  tried  before  Mr.  Armstrong  Q.  C.  So 
Cm«.  far  from  this  case  shaking  the  anthority  of  the  former 
one,  in  my  judgment  it  entirely  confirms  it.  That 
iffas  a  charge  of  robbery.  The  prosecutor  did  not 
appear,  and  there  was  no  proof  of  the  robbery ;  but  a 
witness  who  saw  the  transaction  proved  an  assault, 
and  the  jury,  not  having  any  evidence  of  an  intent  to 
rob,  found  the  prisoner  guilty  of  a  common  assault. 
There  was  but  one  transaction  proved,  and  there  could 
be  no  doubt  that  it  was  the  same  transaction  which  was 
supposed  to  be,  and  for  which  the  prisoner  was  indicted 
as  a  felony.  Mr.  Armstrong  stated  a  case  for  the  opi- 
nion of  the  Judges,  and  they  held  the  conviction  for  an 
assault  right.  ^^  The  Judges  thought,  upon  consulting 
all  the  authorities,  that  the  enactment  in  the  statute  was 
not  to  be  confined  to  cases  where  the  prisoner  committed 
an  assault  in  the  prosecution  of  an  attempt  to  commit 
a  felony,  nor  was  it  to  be  extended  to  all  cases  in  which 
the  indictment  for  a  felony  on  the  face  of  it  charged 
an  assault.  But  they  were  of  opinion,  that  in  order 
to  convict  of  an  assault  under  this  section,  the  assault 
must  be  included  in  the  charge  on  the  face  of  the  in- 
dictment, and  also  be  part  of  the  very  act  or  transac- 
tion which  the  Crown  prosecutes  as  a  felony  by  the 
indictment." 

This  seems  to  me  to  be  in  exact  accordance  with 
jR.  V.  Phelps  and  Others.  No  difficulty  can  ever  occur, 
as  it  appears  to  me,  where  the  felony  charged  cannot, 
from  its  nature,  or  does  not,  in  the  manner  in  which 
it  is  charged,  include  more  than  one  assault.  One 
single  transaction  will  be  inquired  into,  and  if  the 
prisoner  be  proved  to  have  been  involved  in  that  trans- 
action, the  quality  of  his  act,  whether  felony  or  assault 
only,  will  be  the  main  question.  If  the  evidence 
satisfies  the  jury  that  the  assault  alleged  was  felonious. 
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but  failfi  in  fixing  the  prisoner  as  the  person  commit-       185K 
ting  it,  he  must  be  acquitted  altogether,  and  cannot      Biniy's 
be  found  guilty  of  an  independent  assault  committed       Case, 
at  another  time. 

I  cannot  collect  from  the  language  used  in  the 
statute,  nor  can  I  conceive  that  the  Legislature  in* 
tended,  that  where  the  evidence  establishes  the  com- 
mission of  a  felony  including  an  assault  by  somebody, 
the  jury  can  ever  be  at  liberty  to  convict  of  an  assault 
only.  In  such  case,  either  the  prisoner  must  be  guilty 
of  the  whole  charge,  or  if  he  be  not  proved  to  be  the 
guilty  person,  he  must  be  acquitted  of  the  whole.  Any 
other  assaults  proved  against  the  prisoner  cannot  be 
taken  to  be  *^  part  of  the  very  act  or  transaction 
which  the  Crown  prosecutes  as  a  felony,''  merely 
because,  in  drawing  the  indictment,  they  have  been  so 
charged,  wrongly,  and  contrary  to  the  real  state  of  the 
facts.  There  being  a  felony  proved  by  the  evidence, 
if  the  assaults  proved  against  the  prisoner  be  con- 
nected with  that  felony  and  conduce  to  it,  the  prisoner 
18  guilty  of  felony  ;  if  they  be  not  so  connected,  they 
are  no  part  of  the  very  act  or  transaction  which  the 
Crown  prosecutes  as  a  felony. 

If,  indeed,  the  very  act  or  transaction  which  the 
Crown  prosecutes  as  a  felony  turns  out  by  the  evi- 
dence not  to  be  felonious,  and  so  no  felony  at  all  ia 
proved,  then,  if  the  assault  be  proved  against  the 
prisoner,  he  may  be  acquitted  of  felony  and  convicted 
of  assault.  And  this  may  be  the  ease  even  in  murder 
or  manslaughter,  for  it  may  happen  that  the  prisoner 
has  severely  assaulted  the  deceased,  and  the  death  may 
have  been  supposed  to  have  been  the  result  of  such 
assault,  and  the  prisoner  may  have  been  indicted  for 
murder  or  manslaughter  under  such  a  supposition, 
yet  it  may  turn  out  in  evidence  that  the  de- 
ceased   died  from    natural    causes    not  occasioned, 


^ 
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1851.       nor  even  aggravated  or  in  any  way  affected,  by  the 
Bihd's      assault  proved,  and  in  such  case  the  prisoner  might,  I 

Case.  think,  be  convicted  of  an  assault ;  and  I  doubt  whether 
the  case  of  R.  v.  Orumpton^  C.  &  M.  597,  was  rightly 
decided,  there  being  in  that  case,  in  truth,  only  one 
assault  proved.  So  that  the  view  I  take  of  the  statute 
would  not  make  it  impossible  ever  to  convict  of  assault 
on  an  indictment  for  murder  or  manslaughter,  though 
it  would  be  very  unlikely  that  such  a  case  should 
occur.  I  do  not  however  mean,  that  even  if  such  a 
consequence  did  necessarily  follow,  it  would  alter  my 
view  of  the  statute.  I  found  my  opinion  upon  what 
I  believe  to  be  the  true  meaning  of  the  statute,  and 
upon  the  authority  of  the  two  cases  to  which  I  have 
particularly  referred.  I  think  that  the  question, 
whether  the  jury  can  find  a  verdict  of  guilty  of  as- 
sault depends,  not  merely  on  the  indictment  or  on 
the  course  adopted  by  the  prosecutor  at  the  trial,  or  on 
what  be  may  have  attempted  to  prove,  but  on  the 
indictment,  coupled  with  what  was  actually  proved, 
and  the  conclusion  which  the  jury  come  to  on  such 
proof.  I  find  that,  in  this  case,  the  death  was  shewn 
to  have  arisen  exclusively  from  one  blow  and  assault 
not  proved  to  have  been  committed  by  the  prisoners, 
that  the  assaults  committed  by  the  prisoners  were 
prior  to  that  blow,  and,  in  fact,  unconnected  with  the 
death — no  part  of  the  very  act  and  transaction  which 
caused  the  death,  and  therefore  no  part  of  the  very 
act  or  transaction  which  the  Crown  can  fairly  be 
said  to  have  prosecuted  as  a  felony,  especially  as 
the  act  and  transaction  which  did  really  cause  the 
death  was  an  assault,  and  was  laid  in  the  indict- 
ment, but  not  brought  home  to  the  prisoners.  If 
it  had  been  brought  home  to  them,  they  must  have 
been  convicted  of  felony;  it  is  impossible  that  they 
could  have  been  convicted  of  assault  only,  for  that 
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assault  which  was  really  included  in  the  felony  charged ;       1851. 
and  I  cannot,  therefore,  see  how  they  could  have  been      bird^s 
convicted  of  the  other  assanlts  charged,  which  were  not       Case, 
really  included  in  the  felony  charged,  merely  because 
the  framer  of  the  indictment  chose  to  insert  them  in  it. 

If  I  am  right  in  my  view  of  this  case  so  far,  then  I 
think  that  the  learned  Judge's  summing  up  was  right. 
The  second  jury,  not  being  bound  by  the  finding  of 
the  first,  might  have  found  that  the  assaults,  proved 
on  the  second  trial,  were  connected  with  the  death; 
aod  if  so,  a  great  difficulty  might  have  arisen.  The 
point,  therefore,  was  important  to  the  prisoners,  it 
might  have  been  in  their  fiivour  if  found  differently 
from  what  it  was;  it  could  not  prejudice  them,  if 
found  as  it  was.  Again,  even  if  it  was  wrong  to  put 
the  point,  it  was  immaterial,  for  it  lay  on  the  prisoners 
to  prove  their  plea,  and,  in  my  opinion,  they  failed 
altogether  in  doing  so. 

Upon  the  whole  I  am  clearly  of  opinion,  that  the 
conviction  is  right. 


Alderson  B. — I  am  of  opinion,  in  this  case,  that 
the  prisoners  are  entitled  to  the  judgment  of  this 
Court  in  their  favour. 

I  had  thought  that  this  question  had  been  con- 
cluded by  the  opinion  of  the  Judges,  delivered  in  R. 
y.  Birch  and  Others,  till  I  heard  the  opinions  of  my 
learned  Brethren  to  the  contrary.  But,  as  it  is  now 
clear  that  the  law  on  this  point  is  still  unsettled,  it 
will  be  proper  to  discuss  the  case  on  principle,  and  to 
try  to  construe  the  statute  itself  before  we  examine 
the  cases,  which  it  must  be  allowed  are  not  altogether 
consistent. 

The  words  of  the  statute  are  these,  '^  On  the  trial 
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1851.       of  any  person  for  any  of  the  offences  hereinbefore 
gjj^jj,jj      mentioned,  or  for  any  felony  whatever,  where   the 

Case.  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the 
felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person,  if  the  evidence  shall  warrant  such 
finding/' 

It  is  clear,  fir$ty  that  the  words  "crime  charged*' 
mean  crime  charged  as  a  felony,  for  the  enactment 
only  takes  effect  upon  an  acquittal  of  the  felony ; 
secondly^  it  is  clear  that  the  crime  charged  as  a  felony 
must  be  one  which  necessarily  includes  an  assault.  In 
other  words,  the  assault  to  fall  within  the  act,  must 
be  an  integral  part  of  the  felony.  It  is  not  necessary 
that  it  should  be  expressly  charged  on  the  face  of  the 
indictment.  It  will  be  sufficient  if  the  felony  charged 
must  of  necessity  include  an  assault.  The  crimes  of 
rape,  and  of  cutting  and  wounding  with  intent,  &c., 
are  instances  of  this  latter  proposition.  Although 
there  it  is  not  unusual,  and  perhaps  better  expressly  to 
charge  an  assault  in  the  indictment.  But  in  murder 
and  manslaughter  it  is  necessary  to  do  so,  for  murder 
and  manslaughter  do  not  necessarily  include  an  as- 
sault. The  eases  of  death  by  poisoning,  or  by  criminal 
omission,  are  instances  of  this. 

We  must  therefore,  in  all  cases,  look  to  the  charge  in 
.  the  indictment  to  determine  the  point.  Now  in  the  cases 
where  the  indictment  charges  an  assault,  it  does  so  for 
the  most  part  in  such  general  terms,  that  it  is  sometimes 
impossible,  by  merely  looking  at  the  indictment,  to 
identify  the  particular  assault  which  is  charged  as  an 
integral  part  of  the  felony.  We  must  therefore  often 
have  recourse  to  the  evidence  given  at  the  trial  to 
identify  the  assault.  As  soon  as  we  do  this,  we  obtain 
in  those  cases  an  immediate  criterion.  Let  me  sop- 
pose  a  case  of  rape.     In  evidence,  there  is  given  an 
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attack  upon  the  female  by  beating  her.     If  this  be       1851. 
connected  directly  with  the  act  of  obtaining  possession      ^^^^^ 
of  her  person,  it  is  an  integral  part  of  the  charge  of       Case, 
rape.     If  it  be  wholly  unconnected  with  that  attempt, 
it  is  no  part  of  the  crime  charged.     So  again,  in  a 
charge  of  felonious  wounding,  no  assault  not  producing 
a  wound  is  any  part  of  the  crime  charged  as  the 
felony.     It  might  indeed  be  receivable  in  evidence, 
in  order  to  shew  a  common  purpose,  and  so  to  connect 
the  person  who  assaulted  with  the  felonious  act  of  the 
other  who  wounded.     But  if  it  fails  to  do  that,  then 
such  an  assault  is  not  within  the  provisions  of  the 
statute;   for  the  very  statenaent  of  the  assault,  as 
proved,  disconnects  it  with  the  crime  charged. 

But  suppose  in  these  cases  that  there  are  assaults 
connected  with  the  actual  charge,  and  which  actually 
go  to  the  jury  as  a  part  of  it,  but  the  jury  are  not 
satisfied  that  the  rest  of  the  charge  is  made  out ;  then 
the  statute  does  apply,  and  the  verdict  of  assault  may 
follow  upon  such  proof  given,  and  the  party  may  be 
punished  for  the  assault  mentioned  in  the  indictment, 
identified  by  the  evidence,  and  left  to  the  jury  as  a 
part  of  the  felony.  Thus,  in  M.  v.  BninUow,  9.  C.  & 
P.  366,  a  case  of  rape.  There  a  boy  was  shewn  to 
have  attacked  a  girl  for  the  purpose  of  obtaining  pos* 
session  of  her  person,  but  being  under  fourteen,  he 
could  not  be  by  law,  as  it  is  said,  guilty  of  rape.  He 
was  found  guilty  of  assault;  and  yet  there  he  was 
iacapable  of  committing  the  felony  at  all.  But  the 
assault  was  an  integral  part  of  the  rape,  which  was 
erroneously  charged  against  him.  So,  again,  in 
murder.  The  indictment  charges  a  murder  by  an 
assault,  by  which  a  mortal  injury  was  given.  An 
assault  is  proved ;  but  it  is  doubtful  whether  it  caused 
death,  or  whether  the  deceased  died  by  some  pre- 
existing cause  alone.    Surely  this  assault  is  part  of  the 
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1851.       charge  of  murder.     It  must  be  left  to  the  jury  in 
3jj^^,g      order  to  determine  the  guilt.     Nothing  separates  it 

Case.  from  the  murder  but  the  verdict.  If  opposing  evidence 
as  to  the  fact  of  its  causing  or  not  causing  the  death 
be  given,  this  assault,  as  part  of  the  murder,  puts  the 
accused  in  immediate  jeopard}'  of  life.  And  is  it 
possible  to  make  a  legal  principle  out  of  the  more  or 
less  clearness  of  the  evidence  as  to  the  assault  having 
caused  the  death  ? 

But  if  this  be  true  of  one  assault, — and  I  really 
do  not  see  how  the  case  I  put  can  be  doubtful, 
(I  am  sure  I  have  known  it  the  constant  practice 
ever  since  the  statute), — bow  are  we  to  distinguish 
one  assault  from  several  assaults?  If  the  death  be 
charged  as  being  caused  by  these  assaults  combined, 
it  is  surely  the  same  as  if  caused  by  one  alone.  The 
several  assaults  then  become  as  much  integral  parts  of 
the  charge  as  the  one  assault  was  before.  And  for 
this  I  have  to  cite,  in  addition  to  the  reason  of  the 
thing,  the  very  high  authority  of  my  Brother  Patte- 
soN,  in  JS.  V.  Thomas  Cruse  and  Mary  his' wife ,  to 
be  found  in  2  Moo.  C.  C.  53,  who  were  charged  with 
causing  a  bodily  injury,  dangerous  to  life,  to  a  poor 
girl  of  tender  age  in  their  service.  First,  by  striking 
and  beating  her  with  their  hands  and  fists ;  secondly, 
by  kicking  her  in  the  back  ;  thirdly,  by  seizing 
and  lifting  her  up  and  striking  her  head  against  a 
wooden  beam,  and  fourthly,  by  casting  and  throwing 
her  on  a  brick  floor.  In  that  case  there  were  four 
distinct  assaults.  The  intent  to  murder,  however,  not 
being  made  out  to  the  jury's  satisfaction,  the  crime 
charged  was  not  a  felony.  But  the  prisoners  were 
found  guilty  of  assault,  for  the  assaults  were  all 
parts  of  the  crime  charged,  and  this  ruling  of  my 
learned  Brother  was  supported  by  all  the  Judges  on 
the  case  being  reserved.    How  does  this  case  differ 
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ID  priociple  from  the  one  now  before  us  ?  Here  several  1851. 
assaults,  between  two  particular  days  named  lu  the  bird^s 
indictment,  were  charged  as  together  causing  death.  Case. 
There,  several  assaults  were  charged  as  producing  a 
bodily  injury  dangerous  to  life.  Here  the  assaults 
causing  death  were  charged  as  having  been  committed 
of  malice  aforethought.  There,  the  assaults  producing 
a  dangerous  bodily  injury  were  charged  as  coinmitted 
with  intent  to  murder.  If  the  assaults  in  i2.  v.  Cruse 
and  Wife  were  part  of  the  crime  charged,  the  assaults 
in  R.  V.  Bird  and  Wife^  which  fell  within  the  days 
limited  by  the  indictment,  were  part  of  the  crime 
charged  also.  Bird  and  wife^  therefore,  were  in 
jeopardy  under  the  indictment  for  murder  of  being 
punished  for  these  assaults,  though  not  for  any  other 
assaults  not  included  within  the  limits  of  the  days 
fixed  by  the  indictment.  If  so,  the  acquittal  being 
general,  cadit  qucestio :  they  may  plead  that  acquittal 
in  bar  of  a  second  indictment. 

But,  I  understand,  that  some  of  my  learned  Brethren 
conceive,  that  the  two  cases  are  distinguishable,  on  the 
ground,  that  in  the  case  of  JR.  v.  Bird  and  Wife 
there  was  given  in  evidence  a  particular  blow  which 
did  cause  death,  and  that  so  there  was  a  separate 
felony  proved,  though  not  one  committed  by  the  pri- 
soners. But  this  is,  I  conceive,  a  fallacy.  If  the 
special  circumstances  of  that  blow  are  unknown,  (and 
that  they  are  so,  is  quite  clear),  who  can  properly  say 
that  such  blow  was  felonious?  To  say  so  is  in  the 
nature  of  a  petiiio  principii^  Such  a  blow,  by  an  uti- 
known  hand,  is  in  law  undistinguishable  from  a 
disease  causing  death,  or  any  other  circumstances  for 
which  the  prisoners  are  not  responsible;  [and,  if  the 
blow  is  attributed  to  a  third  person,  that  person  has 
no  means  of  coming  before  the  jury  to  explain  the 
circumstances  of  the  blow]. 

VOL.  II.  o 
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1851.  This,  therefore,  is  I  apprehend  a  distinction  without 

BiBD^s  ^  diflFerence.  I  conceive  then,  that  the  statute  applies 
^•®^  in  all  cases  where  the  crime  charged  consists  neces- 
sarily of  an  assault,  and  something  more,  which 
"something  more"  converts  the  assault  from  a  misde- 
meanor into  a  felony.  Thus,  if  we  analyse  a  charge 
of  cutting  and  wounding :  it  is,  first,  a  wounding 
which  necessarily  includes  an  assault :  secondly,  it  is 
with  one  of  the  intents  mentioned  in  the  statute. 
Now  the  first,  if  proved  alone,  still  leaves  the  case  a 
tnisdeameanor ;  it  is  the  finding  of  tlie  second  which 
alone  makes  it  a  felony.  The  jury  in  acquitting  of 
the  felony,  may  therefore  find  the  first  if  proved, 
which  is  an  assault.  The  crime  of  manslaughter  by 
violence  in  like  manner,  if  divided,  is  first  an  assault : 
secondly,  an  assault  which  causes  death.  Of  these 
two  the  felony  is  composed.  If  the  second  be  not 
found,  the  first  is  an  assault :  if  the  second  be  found,  it 
must  in  all  cases  be  felony.  If,  therefore,  no  one  can 
be  found  guilty  of  assault,  unless  it  be  an  assault  which 
caused,  or  contributed  to  cause  death,  the  statute  can 
never  apply  to  any  case  of  murder  or  manslaughter  at 
all.  But,  surely,  it  would  be  wrong  so  to  construe  the 
statute  ;  for  the  statute  says,  '*  any  felony  whatever  in 
which  the  crime  charged  includes  an  assault."  It 
would  be  a  strange  construction  of  it,  (unless  we  are 
to  decide  upon  some  supposed  spirit  or  intention  of 
tlie  Legislature,  casting  aside  the  letter  altogether),  to 
say  that  manslaughter  by  violence,  a  crime  which 
clearly  is  a  felony,  and  which  as  clearly  includes  an 
assault,  is  not  within  these  express  words.  But  this 
was  in  substance,  the  criterion  put  by  the  learned 
Commissioner  to  the  jury,  when  he  summed  up  the 
facts  on  this  plea. 

On  this  narrow  ground  alone*  of  the  misdirection, 
I   conceive,    that  this   conviction    is   clearly    wrong. 
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[because  the  proper  question  was  not  put  to  the  jury].  1851. 
But  I  wish  also  to  express  my  opinion  on  the  more  bibd^ 
general  question.  I  proceed,  therefore,  to  advert  to  Cane. 
some  of  the  cases;  and  first,  toi2.  v.  WafMnSj  2  Moo. 
C.  C.  217,  which  seems  to  me  to  have  been  decided 
on  right  principles,  although,  I  entertain  a  doubt, 
whether  a  clause  in  the  1  Vict.  c.  86,  s.  2,  not  adverted 
to  apparently,  might  not  make  it  proper  to  reconsider 
the  particular  case,  if  it  should  occur  again.  There 
the  prisoner  was  charged  with  breaking  and  entering 
a  dwelling-house  with  intent  to  commit  a  rape,  and 
also  with  assaulting  J.  S.^  being  in  the  dwelling- 
house.  The  Judges,  when  the  case  was  reserved, 
thought  that  the  whole  felony  consisted  in  the  bur* 
glary,  and  that  the  assault  was  only  an  aggravation, 
and  so  they  held  the  assault  no  part  of  the  crime 
charged  as  felony,  and  the  conviction  of  assault  wrong: 
I  agree  entirely  with  the  principle ;  though  I  doubt 
whether,  after  the  stat.  1  Vict.  c.  86,  s.  2,  expressly 
made  the  whole  charge  [including  the  assault]  a 
capital  felony,  the  verdict  ought  not  to  have  been 
sustained. 

To  the  above  cases  may  be  added,  the  case  of  R.  v. 
Guttridge,  9  C.  &  P.  471,  and  the  case  of  R.  v.  St. 
George^  ibid.  494,  where  the  law  was,  I  think,  clearly 
laid  down  by  my  Brother  Parke. 

On  the  other  hand,  reliance  is  placed  on  the  case  of 
R.  v.  Phelps,  2  Moo.  C.  C.  240,  which  it  is  said 
cannot  be  reconciled  with  the  above  view  of  the  law. 
On  looking  at  that  indictment,  which  is  to  be  found  in 
C.  &  M.  180, 1  find  that  the  murder  there  was  charged 
by  striking  and  beating  the  deceased.  The  point  made 
there  was,  however,  that  the  assault  by  Phelps  was 
altogether  disconnected  with  the  felony.  And  the 
Judges  decided  that  of  this  he  was  improperly  con- 
victed, and  I  apprehend  that  their  decision  may  be 

o  2 
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1851.      explained  thus: — At  the  close  of  the  case,  there  were 
B,^P#,      two  separate  and  distinct  charges  before  the  Courf,  one 

Caw.  of  assault  by  Phelps  alone,  and  the  other  of  a  joint 
felony  at  another  time  by  Southam  and  the  third  pri- 
soner. Now  the  Judge  ought  not  to  have  put  both 
to  the  jury — and  if,  as  was  his  duty,  he  put  one  only, 
it  was  clear,  that  he  ought  to  put  the  felony  to  them : 
Phelps^  therefore,  ought  to  have  been  acquitted  alto- 
gether. It  is  not  like  the  case  of  one  wounding,  which 
may  be  a  felony  in  one,  and  a  misdemeanor  in  another, 
according  to  the  proof  or  failure  of  proof  of  the  intent 
with  which  the  act  was  done.  There,  only  one  act 
goes  to  the  jury  for  their  decision.  On  this  ground 
R.  V.  Phelps  may  well  stand  as  an  authority  without 
affecting  this  case,  and  upon  the  same  principle  Lord 
Chief  Justice  Tindal  acted  when  he  determined  the 
case  of  /?.  V.  McPhane  and  Others^  C.  &  M.  212. 
There  also  three  prisoners  were  indicted  for  feloni- 
ously wounding.  As  to  two  of  them,  a  joint  act  of 
wounding  was  proved,  but  at  this  act  the  third  pri- 
soner was  not  present,  nor  did  he  concur  in  it.  He 
afterwards  committed  another  assault  on  the  prose- 
cutor,—Lord  Chief  Justice  Tindal  left  the  joint  felony 
to  the  jury,  and  directed  the  third  prisoner  to  be  ac- 
quitted altogether. 

.,,  I  cannot,  however,  agree  with  the  decision  on 
which,  in  this  case,  my  Brother  Talfourd  very  natu- 
rally acted  at  the  first  trial, — 1  allude  to  M.  v. 
Crumpton^  C.  &  M.  597,  decided  by  my  Brother 
Patteson.  That  was  murder  by  a  course  of  ill-usage, 
including  a  beating  expressly  charged  in  the  indict- 
ment. That  beating  was  proved,  though  it  did  not 
contribute  to  cause  the  death ;  but  surely  it  was  part 
of  those  acts  which  were,  all  together,  charged  as  caus- 
ing death,  and  so  producing  the  munhT.  It  is  not  to 
be  presumed,  as  my  learned  Brother  is  reported  to 
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have  said,  that  this  would  lead  to  a  fraudulent  ia-       1851. 
sertion  in  the  indictment  of  an  assault  wholly  dis-       bied's 
connected  with  the  charge.     We  cannot  act  on  such  a       ^^•^ 
presumption.      Indeed,  it   may   perhaps   be  a   little 
doubtful,  whether  an  assault,  charged  as  having  with 
other  acts  not  ejusdem  generis  caused  together  the  death, 
would  not  be  so  integral  a  part  of  the  charge  as,  if  not 
proved,  to  entitle  a  prisoner  to  an  acquittal  on  the 
ground  of  a  variance  as  to  the  mode  of  death  charged 
in  the  indictment. 

These  two  cases  form  the  main  difficulty,  no  doubt, 
in  determining  the  present  question.  They  were  both 
prior  to  the  case  of  i?.  v.  Birch  and  Others^  and  I 
think  that  that  case,  properly  read  and  understood, 
decides  the  present  question.  I  do  not,  however, 
mean  to  discuss  that  case  now.  It  has  been  already 
sufficiently  adverted  to  by  my  learned  Brethren. 

Upon  principle,  therefore,  and  the  true  construction 
of  the  statute,  added  to,  as  1  think,  a  great  prepon- 
derance of  authority  as  to  that  construction,  I  have 
come  to  the  conclusion,  that,  in  this  case,  the  de- 
fendants are  entitled  to  a  judgment  in  their  favour. 


Parke  fi. — The  question  submitted  to  us  by  the 
learned  Commissioner  of  oyer  and  terminer  and  gaol 
delivery,  in  this  case  is,  whether  he  was  right  in  the 
direction  he  gave  to  the  jury  ? 

The  mode  in  which  he  states  the  question  to  have 
been  left  was  this :  after  telling  the  jury  that  the 
burden  of  proof  lay  upon  the  prisoner,  he  directed, 
that  if  they  were  satisfied  that  there  were  several 
distinct  or  independent  assaults,  some  or  any  of  which 
tlid   not  in    any   way  conduce  to  the  death  of  the 
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1851.       deceased,  it  would  be  their  duty  to  find  a  verdict  for 

BiKD'a~  the  Crown. 

^^^*  I  am  of  opinion  that  this  was  not  the  true  mode  of 

leaving  to  the  jury  the  only  question  in  issue,  viz., 
whether  the  prisoner  was  acquitted  of  the  felony  and 
murder,  including  the  same  identical  assaults  charged 
in  the  present  indictment  ?  The  proper  question  is, 
whether  the  prisoners  could  have  been  lawfully  con- 
victed on  the  former  indictment  of  all  the  assaults 
charged  in  this,  and  whether  they  were  charged  by 
that  indictment  with  those  assaults  ?  The  first  branch 
of  that  question  being  matter  of  law  for  the  Judge, 
and  the  second  a  question  of  fact  for  the  jury. 

In  order  to  support  the  plea  of  autrefois  acquit  in 
all  cases,  both  these  circumstances  must  occur.  It  is 
not  enough  that  the  prisoner  could  have  been  law- 
fully convicted  on  the  first  indictment  for  the  offence 
charged  in  the. second ;  for  if  so,  as  the  language  of  an 
indictment  describing  any  offence,  is  in  general  not 
material  as  to  the  date  or  place,  or  many  other  circum- 
stances if  in  the  same  county,  the  indictment  would 
be  equally  descriptive  of  many  offences  of  a  similar 
character — and  an  acquittal  of  the  offence  charged  on 
one  indictment  describing  it  in  proper  terms  sufficient 
in  point  of  law,  would  be  an  acquittal  of  every  offence 
of  the  same  sort  in  the  same  county  against  the 
same  person ;  but  in  order  to  constitute  a  good  plea  of 
autrefois  acquit^  the  plea  must  state,  and  it  must  be 
proved  that  the  offence  charged  in  the  former  indict- 
ment, was  the  same  identical  offence  with  that  charged 
in  the  indictment  pleaded  to. 

This  being  clearly  the  rule,  there  would  not  be 
much  difficulty  in  applying  it  to  an  ordinary  charge 
of  felony — larceny,  for  instance,  of  the  goods  of  ^.  B.^ 
or  an  ordinary  charge  of  assault  upon  A.  B.     The 
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prisoner  charged  on  such  an  indictment  would  have  1851. 
to  satisfy  the  Court,  first,  that  the  fonner  indictment  bikd^T^ 
on  which  an  acquittal  took  place,  was  sufficient  in  point  ^"®* 
of  law,  so  that  he  was  in  jeopardy  upon  it ;  and  secondly, 
that  in  that  indictment  the  same  offence  was  charged, 
for  the  indictment  is  in  such  a  form  as  to  apply  equally 
to  several  different  offences.  To  prove  the  identity  of 
the  offence  may  not  always  be  easy.  If  more  or  less 
evidence  is  gone  into  on  the  first  trial  the  difficulty 
is  little  ;  if  none  is  offered  and  the  acquittal  takes  place, 
it  is  still  an  acquittal,  entitling  the  prisoner  to  an 
exemption  from,  any  subsequent  trial  for  the  same 
identical  offence  In  such  a  case  there  is  more  diffi- 
cnlty  in  shewing  what  the  offence  charged  was,  but 
it  may  be  proved  by  the  testimony  of  witnesses, 
who  were  subpoenaed  to  go,  and  did  go,  before  the 
grand  jury,  by  the  proof  of  what  they  swore,  or  per- 
haps by  a  grand  juryman  himself,  or  by  the  evidence 
of  the  prosecutor,  or  by  proof  how  the  case  was  opened 
by  the  Counsel  for  him ;  in  short,  by  any  evidence  which 
would  shew  what  crime  was  the  subject  of  the  inquiry, 
and  would  identify  the  charge,  and  limit  and  confine 
the  generality  of  the  indictment  to  a  particular  case.  If 
the  indictment  were  in  a  more  precise  form,  and  could 
be  made  to  identify  the  offence  chained  on  the  face 
of  the  indictment  itself,  and  distinguish  it  from  all 
others,  (as  Scotch  indictments  I  believe  do),  no  such 
evidence  would  be  required ;  but  where  the  form  is 
general,  and  may  apply  to  a  great  variety  of  charges, 
parol  evidence  is  necessarily  admitted  to  shew  what 
the  charge  was;  and  if  that  evidence  identifies  the 
charge  and  shews  what  it  was,  its  office  is  ended  for 
this  purpose;  and  whether  the  evidence  given  on  the 
fonner  trial  was  true  or  false,  whether  the  jury  be- 
lieved or  disbelieved  it,  and  what  inference  it  drew 
from    it   is    immaterial,   provided   the   prisoner  wa 


200  CROWN  CASES  RESERVED. 

1851.  acquitted  :  the  sole  use  of  such  evidence,  on  a  plea  of 
.^iftu's  autrefois  acquit^  is  to  shew  what  the  charge  in  the 
^^'  indictment  really  was,  and  that  being  done,  the  effect 
of  the  indictment,  in  the  general  form,  is  just  the 
same  as  if  the  offence  were  particularly  described  in 
it,  in  minute  terms,  to  the  exclusion  of  ail  others ;  and 
then  the  maxim  nemo  debet  bis  vexari  pro  eddem  causd 
applies. 

No  doubt  the  generality  of  the  terms  of  the  indict- 
ment leads  to  some  inconvenience  and  difficulty,  but 
it  IS  compensated  by  the  great  advantage  to  the 
administration  of  justice  from  the  greater  latitude 
allowed  to  the  evidence  on  the  trial,  which  rarely,  in- 
deed never,  operates  to  the  prejudice  of  the  prisoner, 
who  generally  knows  the  precise  charges  on  his  com- 
mitment. 

Thus  far  is  very  clear,  and  there  is  little  difficulty 
in  applying  this  rule  to  all  indictments  at  common 
law ;  if  the  former  indictment  had  been,  as  the  present 
is,  for  a  certain  number  of  assaults,  and  they  were 
identical,  an  acquittal  on  that  indictment  would  be  a 
good  bar  to  this.  The  only  question  would  be,  whether 
the  assaults  were  identified  by  adequate  evidence  ? 

But  all  the  difficulty  in  this  case  arises  from  the 
provision  in  the  stat.  7  Wm.  4  &  1  Vict.  c.  86,  s.  11,  that 
jon  an  indictment  for  a  felony,  the  prisoner  may  be 
convicted  of  an  assault,  which  is  a  departure  from 
the  clear  and  intelligible  rules  of  the  common  law, 
and  has  produced  no  inconsiderable  inconvenience, 
and  amongst  the  rest,  the  nice  and  difficult  questions 
which  have  occurred. 

I  think  that  a  proper  construction  has  been  put 
upon  it  by  the  eleven  Judges  who  decided  the  case  of 
R.  V.  Birch  and  Anotherj  who  were  the  same  Judges 
who  decided  the  following  case  in  1  Den.  C.  C.  187. 

The  Judges,  proceeding  to  construe  this  statute,  and 
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ascertain  what  the  species  of  assault  contemplated  by       1851. 
the  11th  section  was,  found  two  classes  of  cases  already       3,^^., 
decided.     If  they  had  held,  that  wherever  the  felony       Cwe. 
chained  on  the  face  of  the  indictment  in  its  nature 
included  an    assault,  as  rape,  homicide  by  violence, 
felonious  cutting,  the  prisoner  might  be  convicted  of 
a    common   assault,   wholly   unconnected    with   any 
felony,  the  case  in  2  Moo.  C,  C.  123,  would  have  been 
wrongly  decided.     They  held,  therefore,  that  the  in- 
dictment was  not  to  be  considered  as  an  indictment 
for  the  offence  of  an  assault^  and  abo  of  a  felony. 

On  the  other  hand,  if  the  statute  was  to  be  con- 
sidered as  applying  only  to  cases  where  the  assault 
was  committed  with  intent  to  commit  the  felony 
charged  in  the  indictment — to  inchoate  felonies  proved 
to  be  sucli — then  all  the  cases  in  which  parties  had 
been  convicted  of  assaults,  where  the  charge  was  of 
felonious  cutting,  with  intent  to  commit  murder,  or 
grievt)us  bodily  harm,  would  have  been  wrong,  for 
the  acquittal  went  on  the  ground  that  the  prisoner 
did  not  intend  to  do  either. 

They  therefore  held,  that  the  enactment  was  not  to 
be  confined  to  cases  where  the  prisoner  committed 
an  assault  in  the  prosecution  of  an  attempt  to  commit 
a  felony,  nor  was  it  to  be  extended  to  all  cases  in 
which  the  indictment  for  a  felony,  on  the  face  of  it 
charged  an  assault.  But  they  were  of  opinion,  that 
in  order  to  convict  of  an  assault,  under  this  section, 
the  assault  must  be  included  in  the  charge  on  the  face 
of  the  indictment,  and  also  be  part  of  the  very  act  or 
transaction,  which  the  Crown  prosecutes  as  a  felony  by 
the  indictment.  This  construction  having  met  with 
the  concurrence  of  all  the  Judges,  it  ought  to  be 
abided  by.  In  my  judgment,  it  puts  a  correct  inter- 
pretation on  the  words  of  the  statute. 
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185K  The  case  of  R.  y.  Pheips  may  perhaps  be  dtstin- 

BiRD*s  guished  from  this  case  on  the  ground  already  stated 
Case.  ]jy  n^y  Brothers  Martin  and  Aldehson.  That  was  a 
charge  of  murder  by  a  joint  assault  or  assaults  charged 
upon  three  persons,  and  evidence  was  given  to  prove 
it ;  and  one  could  not  be  then  properly  convicted  of 
a  single  assault  at  a  different  time,  and  totally  uncon* 
nected  with  the  transaction,  which  the  Crown  pro- 
secuted as  a  murder.  But  whether  distinguishable  or 
not,  seems  to  me  to  be  immaterial.  If  not  distin- 
guishable, I  consider  that  M.  v.  Birchy  which  was 
decided  afterwards  upon  full  consideration  of  all  the 
cases,  and  in  order  to  settle  the  rule  on  the  subject, 
must  prevail. 

But  then  on  the  construction  of  this,  which  clearly 
ought  to  be  the  rule,  a  difference  of  opinion  exists 
amongst  the  Judges.  As  to  that  part  of  the  rule  which 
relates  to  the  crime  charged  on  the  face  of  the  indict* 
menty  including  an  assault  against  the  person,  there 
is  no  difficulty  ;  it  applies  to  felonious  cutting,  rape, 
felonious  homicide  bv  violence,  all  of  which  in  their 
nature  mclude  a  charge  of  assault  against  the  prisoner, 
and  the  charge  of  murder  in  this  case  includes  an 
assault,  but  it  must  also  be  part  of  the  very  act  or 
transaction  which  the  Crown  prosecutes  as  a  murder 
by  the  former  indictment;  and  here  lies  the  whole 
difference.  Th^  learned  Commissioner  thought  that, 
to  fall  within  the  rule,  it  must  really  have  been,  and 
not  merely  charged  to  have  been,  contributory  to  the 
death  of  the  deceased,  which  the  Crown  charged 
as  a  murder,  and  many  of  my  Brethren  are  of 
the  same  opinion.  Whereas,  it  seems  to  me,  that 
it  is  enough  to  bring  the  assault  within  the  meaning 
of  this  clause,  if  it  is  charged  by  the  Crown  to  be  part 
of  the  very  act  -or  transaction  which  it  charges  as  a 
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felony,  and  it  is  made  the  subject  of  inquiry  as  9uch.       1851. 
There  must  be  a  charge  of  an  assault  as  parcel  of  a      bird^b 
felony,  not  necessarily  an   assault  actually  being  a       ^'**®' 
parcel  of  a  felony  :  just  as  in  the  case  of  a  charge  of  a 
rape,  an  assault  which  the  Crown  charges  as  having  ^ 

been  committed  for  the  purpose  of  effecting  it  though 
no  rape  has  been  committed — or  a  wounding  charged 
to  have  been  made  with  intent  to  kill  and  murder, 
when  no  such  intent  has  been  proved — may  be 
punished  on  an  indictment  for  either  felony,  though 
in  one  the  assault  could  not  contribute  to  the  rape, 
or  in  the  other  to  the  felonious  wounding,  for  there 
was  neither  one  nor  the  othen  These  assaults  form 
part  of  the  charge  of  felony  made  by  the  Crown  in 
all  these  cases;  they  are  put  in  a  course  of  trial  as 
such,  though  they  did  not  in  truth  contribute 
towards  any  felony,  for  no  felony  was  committed. 

Therefore,  in  all  these  cases,  where  the  charge  on  the 
face  of  the  indictment  includes  an  assault,  that  assault 
which  the  Crown  means  to  charge  by  the  express 
allegation  of  an  assault  (for  we  have  only  to  deal  with 
an  express  allegation  in  this  case)  as  part  of  the 
very  act  which  it  charges  as  a  felony,  is  virtually 
charged ;  and  as  soon  as  the  assault,  which  the 
Crown  means  so  to  charge,  is  identified,  marked,  and 
distinguished  from  all  others  by  competent  evidence, 
the  case  becomes  exactly  the  same  as  if  the  indictment 
were  expanded,  and  the  assault  completely  described 
so  as  clearly  to  indentify  it.  The  prisoner  is  charged 
with  it,  and  may  be  convicted  of  it  on  that  indictment^ 
if  he  is  acquitted  of  the  felony,  (for  it  is  only  a  condi- 
tional charge  dependent  on  that  fact),  and  if  he  be 
acquitted  he  is  acquitted  altogether  and  for  ever  from 
the  charge  and  every  part  of  it,  just  as  if  he  had  been 
indicted  and  acquitted  of  the  same  assault  alone,  fully 
ideiitified  by  time,  place,  and  every  other  necessary 
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1851.      circumstance  to  distinguish  it  from  every  other  assault. 
BiBD'iB      ^^^   evidence   to  identify  this   assault   may  be  any 

Case.       evidence  of  the  same  sort,  as  I  have  above  stated,  is 
admissible  to  prove  the  identity  of  any  other  charge, 

•  not  evidence  to  prove  the  crime  or  any  part  of  it 

actually  committed^  but  to  prove  what  the  offence  was 
which  the  Crown  did  charge. 

Feeling  quite  satisfied  that  this  reasoning  is  correct, 
it  remains  to  apply  it  to  the  facts  of  the  present  case. 

A  question  immediately  occurs,  whether  the  11th 
section  applies  to  indictments  of  felonies  including  a 
single  assault  only,  or  to  felonies  which  include  many 
assaults — a  rape  or  murder  may  include  more  assaults 
than  one, and  I  do  not  feel  a  doubt  but  that  in  such  cases, 
where  the  evidence  shews  that  many  assaults  were 
meant  to  be  charged  as  connected  with  the  imputed 
murder,  or  rape,  or  felony,  the  prisoner  may  be  con- 
victed of  them. 

Now  it  appears  that  in  this  case,  on  the  former  trial, 
the  Crown  charged  the  defendants  with  certain  as- 
saults between  certain  days,  which  assaults  it  charged 
to  be  the  causes  of  the  death  of  the  deceased,  and 
gave  evidence  of  them,  and  tried  to  prove  that  they 
were  so.  The  charge  in  the  former  trial  consisted 
therefore  of  these  three  propositions — that  certain 
assaults  were  committed  by  the  prisoners — that  they 
were  committed  malo  animo — and  that  they  caused  the 
death  of  the  deceased.  On  the  first  charge  they  were 
put  on  their  trial  as  well  as  the  last,  absolutely,  not 
conditionally,  videlicet ^  provided  the  assaults  turned 
oiit  to  have  conduced  to  the  death  :  and  if  the  assaults 
are  identified  to  be  the  same  as  those  charged  in  this 
indictment,  the  prisoners  were  charged  with,  and  ac- 
quitted of  the^  assaults'  hd^  bharged.  Indeed,  if  the 
charge  of  assault  was  to  be  tried  only  in  the  event  of 
the  assaults  appearing  to  the  jury  to  have  contributed 
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to  the  deatby  I  do  not  see  how  they  could  have  been  185K 
tried  at  all  as  assaults,  and  the  prisoners  convicted  of  bird's 
them  ;  for  if  they  did  contribute  to  the  death,  the  very 
assault  which  is  punishable  as  such  being  a  wrongful 
act,  the  offence  was  manslaughter  at  the  least.  It  is 
quite  clear,  that  the  Legislature  contemplated  such  an 
assault  as  may  be  involved  in  the  charge  of  felony, 
and  of  which  the  prisoner  could  be  convicted,  though 
acquitted  of  the  felony — and  how  that  could  be,  in  a 
charge  of  felonious  homicide,  if  the  assault  actually 
conduced  to  the  death,  I  cannot  understand. 

This  direction  of  the  learned  Commissioner  seems 
to  me,  therefore,  in  any  view  of  the  case,  to  be  mani- 
festly wrong,  if  the  act  applies  to  murder  or  man- 
slaughter at  all ;  a  doubt  has  been  suggested  whether 
it  does  by  my  Brother  Erle, — but  the  words  of  the 
statute  are  perfectly  clear,  according  to  the  ordinary 
rule  of  construction ,  and  as  they  lead  to  no  absurdity 
or  incongruity  in  any  view  of  the  case,  I  think  clearly 
they  must  be  taken  to  include,  as  they  expressly  state, 
every  felonj'. 

If  the  act  does  not  include  murder  and  manslaughter, 
the  direction  would  be  wrong ;  but  the  defendants 
would  have  been  lawfully  convicted  of  the  assault  in 
the  present  indictment,  on  the  ground  that  charges  of 
murder  and  manslaughter  were  to  be  dealt  with  at 
common  law  and  not  under  the  statute. 

In  this  case,  the  jury  acquitted  of  the  felony,  for 
the  blows,  it  appeared,  did  not  cause  the  death  of 
the  deceased  ;  but  the  charge  of  assault  in  my  opinion 
remained,  and  the  prisoners  might  have  been  con- 
victed of  those  very  assaults  which  are  charged  on 
the  second  indictment, — and  having  been  acquitted 
of  the  charge  in  that  indictment,  they  were  acquitted 
altogether. 

And  it  would  be  contrary  to  the  wise  principle  of 
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1851.  our  law,  that  a  roan  should  be  subject  to  more  than 

gj^p.g  one  trial  for  exactly  the  same  offence. 

Case. 


Pollock  C.  B. — ^The  question  in  this  case,  as  has 
been  already  observed,  turns  upon  the  true  construc- 
tion of  the  Stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  by 
which,  for  the  first  time,  it  became  lawful  upon  an 
indictment  for  felony,  to  convict  of  a  misdemeanor  ; 
and  we  have  to  consider  whether  the  prisoners  could 
have  been  properly  found  guilty  of  an  assault  when,  on 
the  former  occasion,  they  were  tried  and  acquitted  of 
the  murder,  for  if  they  could  have  been  so  found 
guilty,  they  have  once  been  in  peril,  and  they  are  now 
entitled  to  our  judgment  on  the  plea  of  ^*  autrefois 
acquit.'^ 

Under  the  circumstances  presented  for  our  conside- 
ration by  the  learned  Commissioner  of  oyer  and  ter- 
miner, I  am  not  surprised  that  there  should  be  con- 
siderable difference  of  opinion  among  the  assembled 
Judges ;  we  are  called  upon  to  put  a  construction 
upon  an  act,  which,  in  very  general  terms,  has  intro- 
duced an  anomaly  in  the  administration  of  the  criminal 
law.  The  distinction  between  felony  and  misdemeanor 
is  as  old  as  the  law  itself,  and  many  important  con- 
sequences follow  from  that  distinction.  Before  the 
passing  of  the  Prisoners*  Counsel  Bill,  they  were  more 
important  than  they  are  now,  but  some  important  dif- 
ferences still  remain.  The  statute  has  not  abolished  the 
distinction  between  felony  and  misdemeanor  (whether 
that  would  have  rendered  the  case  more  clear,  or  whe- 
ther that,  when  it  came  to  be  fully  considered,  would 
not  have  raised  a  greater  difficulty  than  we  have  now 
to  contend  with,  I  shall  not  pause  to  inquire),  but  the 
statute  has  introduced,  in  terms  very  general,  a  power 
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ro  acquit  of  felony,  and  to  convict  of  assault,  only  1861. 
where  the  crime  charged  shall  include  an  assault,  and  bird^ 
the  evidence  will  warrant  such  finding.  The  statute  Ca«e. 
makes  no  specific  provision  for  the  present  or  any 
other  particular  case,  as  distinguished  from  the  general 
class.  It  does  not  provide  specially  and  separately  for 
various  very  different  cases  that  may  be  suggested ; 
as,  for  instance,  where  some  felony  has  actually  been 
committed  by  some  one,  but  possibly  not  by  the  pri- 
soner, or  where  it  is  left  in  doubt  whether  it  was  by 
the  prisoner  or  not,  or  where  it  is  clear  that  no  felony 
has  been  committed,  but  an  attempt  has  been  made  to 
commit  one  by  the  prisoner,  or  by  a  person  not  before 
the  Court.  Nor  does  the  statute  apparently  make  any 
distinction  between  the  above  cases  and  a  case  where 
the  whole  charge  of  felony  is  founded  in  mistake,  and 
there  has  really  been  no  felony  committed  at  all,  or 
even  attempted,  and  the  charge  of  felony  is  founded 
altogether  on  error.  I  think  it  cannot  be  niatter  of 
surprise,  when  all  these  various  cases  may  arise,  and 
the  statute  consists^  as  regards  this  part  of  it,  of  a  few 
general  words  only  applicable  to  all,  that  much  doubt 
may  arise  as  to  their  meaning,  when  it  is  necessary  to 
apply  the  same  words  to  cases  differing  so  much  from 
each  other. 

Here  we  have  to  inquire,  in  the  construction  of  this 
part  of  the  act,  what  was  in  this  case  ^*  the  crime 
charged/'  and  did  it  include  the  assaults  in  question  ? 
If  it  did,  the  prisoners  have  already  been  acquitted, 
and  cannot  be  tried  again.  If  it  did  not,  the  former  ac^^ 
quittal  is  of  no  avail,  and  the  present  conviction  is  right. 

I  think  the  meaning  of  the  words  ''  crime  charged,'' 
must  be  sought  for  in  the  old  forms  under  which  the 
jury  were  addressed  by  the  officer  of  the  Court. 
"Your  charge,  therefore,  is  to  inquire  whether  the 
prisoners  be  guilty  or  not  of  the  felonies" — and,  ac- 
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1851.  cording  to  the  new  practice  introduced  by  this  act^ 
Bini,»g  the  charge  to  the  jury  would  be  to  inquire  whether 
Case,  the  prisoners  were  guilty  or  not  guilty  of  the  felony 
and  assaulti — and  the  question  again  returns,  what 
would  be  the  assault  thus  alluded  to  ?  It  appears  to 
me,  that  in  a  case  where  a  felony  (of  whatever  sort) 
has  been  actually  committed,  the  charge  is  the  felony 
committed,  and  the  means  whereby  it  was  committed ; 
and  I  entirely  agree  with  the  doctrine  laid  down  by 
my  Brother  Parke,  in  the  case  of  R.  v.  St.  George^ 
9  C.  &  P.  491,  that  the  prisoners  can  only  be  found 
guilty,  under  this  act  of  Parliament,  of  an  assault 
involved  in  and  connected  with  the  principal  charge 
of  felony.  This  cannot,  1  think,  depend  upon  the 
mistake  or  blunder  of  the  prosecutor,  or  of  his  Counsel, 
or  of  any  of  the  witnesses;  it  depends  upon  the  truth 
itself,  as  it  may  come  out  in  evidence  and  be  found  by 
the  jury. 

It  seems  to  me  contrary  to  first  principles,  in  ad- 
ministering the  criminal  law,  and  in  construing  this 
act  of  Parliament,  that  an  accused  party  who  may 
have  been  guilty  of  a  common  assault,  and  a  common 
assault  only,  never  intending  to  commit  a  felony,  or 
even  contemplating  it,  should  be  liable  to  three  years* 
imprisonment,  and  according  to  some  constructions 
of  the  act  to  hard  labour  during  that  time,  because 
some  blundering  clerk  of  assize  has  drawn  an  indict- 
ment, or  some  rash  prosecutor  has  made  an  accusation, 
or  some  mistaken  or  incredible  witness  has  associated, 
by  the  indictment,  by  the  accusation,  or  by  the  evi- 
dence, this  simple  assault  with  a  felony,  be  it  murder 
or  other,  with  which  felony  in  truth  and  in  fact  it 
had  no  connection  whatever. 

In  this  case  the  charge  was  the  murder  of  Mary 
Ann  Parsons.  It  appears  that  she  came  to  her  death 
by  a  single  blow,  which  could  not,  by  the  evidence. 
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be  imputed  to  either  of  the  defendants.     The  guilt  of      1851. 
both  might  be  suspected  with  reference  even  to  that  ""g^^^^T^ 
fetal  blow  ;  but  the  guilt  of  neither  was  proved,  and       Case, 
therefore,  very  properly,  both  were  acquitted.     That 
very  acquittal  on  that  ground,  in  my  judgment^  dis- 
sociated all  other  assaults  that  did  not  tend  to  the 
death  from  the  crime  charged,  and  the  crime  charged 
did  not  include  those  assaults,  and  I  think  it  was  not 
lawful  for  the  jury  to  convict  of  those  assaults.     It 
would  follow  from  this,  that  they  were  properly  con- 
victed of  assault  in  the  case  now  before  us. 

I  must  admit  the  construction  of  the  act  as  to  this 
matter  is  by  no  means  free  from  great  doubt:  the 
difference  of  opinion  of  the  assembled  Judges  suffi- 
ciently attests  this.     Many  cases  of  difficulty  may  be 
presented  either  way,  and  I  must  freely  confess  that  I 
doubt  whether  any  construction  of  the  statute  would 
afford  a  satisfactory  solution  of  all  the  difficulties  that 
might  arise  in  the  various  cases  that  might  be  sug- 
gested.    During  the  course  of  the  two  arguments, 
and  the  deliberations  that  have  ensued,  I  have  found 
it  difficult  to  come  to  a  conclusion  which  I  felt  to  be 
|)erfectly  satisfactory ;  but  comparing  the  difficulties 
^on  the  one  side  and  on  the  other,  I  have  at  length  felt 
it  my  duty  to  pronounce  the  judgment  I  have  already 
expressed ;   and   while  I  disclaim   any  argument  or 
view  of  any  sort  founded  on  this  particular  case  itself^ 
I  own  I  have  been  fortified  by  this  consideration,  that 
this  statute  is  manifestly  a  departure  from  the  common 
law  ;  as  far  as  its  enactments  are  clear,  we  are  bound  to 
obey  and  to  enforce  them ;   but  when  they  become 
doubtful,  (and  who  shall  say  that  this  is  not  so  ?),  it  is 
safe,   and,    I   think   it,    our  duty,  to  stand   by  the 
common  law. 
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1851.  JfiRvis  C.  J I  am  of  opinion  that  the  conviction 

Bird's       ^"  ^'*^^  ^^^^  ^^  wrong. 

Case.  The  question  turns  upon  the  true  construction  of  the 

Stat.  7  lFirw.4&  lFic^.c.85,s.  11,  which,  in  R.  \.Birch^ 
1  Den.  C.  C.  185,  was  considered  by  eleven  Judges, 
who  consulted  all  the  authorities,  and  professed  to 
expound  the  act  with  a  precision  which  could  not 
mislead.  That  case  was  principally  relied  upon  in 
argument  by  the  defendants'  Counsel,  and  ought  to 
be  a  ruling  authority  upon  the  subject ;  but,  unfortu- 
nately, some  question  the  correctness  of  the  rule  which 
is  there  laid  down,  whilst  others,  adopting  it,  arrive 
at  a  conclusion  altogether  different  from  that  w*hich 
was  intended  by  the  framers  of  the  rule.  We  cannot, 
therefore,  take  that  case  as  conclusive  upon  the 
present  occasion ;  and  inasmuch  as  a  reference  to  all 
the  authorities  has  produced  this  most  unsatisfactory 
result,  I  must,  unaided  by  authority,  endeavour  to  put 
a  construction  upon  the  statute  itself. 

I  take  it  for  granted,  that  in  all  cases  where  the  act 
implies,  and  the  evidence  warrants  such  finding,  the 
jury  must  find  the  prisoner  guilty  of  assault.  It  is 
not  left  to  their  option  to  convict  of  assault,  or  to 
acquit  the  prisoner  altogether,  and  leave  him  for 
further  prosecution  in  the  form  best  suited  to  the 
justice  of  the  case;  the  act  is  compulsory,  and  the 
prisoner  is  in  jeopardy  in  all  cases  to  which  the  act 
apph'es.  Numerous  inconveniences  might  be  pointed 
out  as  the  certain  result  of  this  admitted  construction. 
The  statute  only  applies  to  an  indictment  for  felony, 
where  the  crime  charged  includes  an  assault.  It  is 
absolutely  necessary  that  the  crime  charged  should 
legally  include  an  assault.  Crimes  of  this  nature  are 
murder  by  violence,  rape,  robbery,  stabbing,  and  the 
like.  You  cannot  bring  the  case  within  the  act  by 
averring  in  the  indictment  an  assault  as  accompanying 
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a  crime  which  legally  does  not  include  an  assault.       1851. 
Nor,  on  the  other  hand,  is  it  necessary,  in  order  to      bird^ 
found  the  jurisdiction  of  the  jury,  to  state  an  assault       ^^e. 
in  an  indictment  for  a  crime  which  legally  includes 
an  assault.     It  is  prudent  to  do  so,  but  it  is  not  in 
strictness  necessary ;   for  where  the  crime   charged 
includes  an   assault   by  implication,   the  charge  of 
assault  appears  upon  the  indictment,  and  thus  the  rule 
is  satisfied  which  requires  that,  when  the  record  is 
made  up,  the  charge  should  appear  upon  which  the 
prisoner  is  found  guilty,  and  subsequently  punished. 

Bat,  although  the  crime  charged  does  legally 
include  an  assault,  it  does  not  follow  that  the  act 
may  be  called  into  operation.  The  jury  have  but 
a  conditional  power  to  find  the  prisoner  guilty  of  the 
assault — ^they  must  first  acquit  him  of  the  felony. 
The  trial,  therefore,  throughout,  is  a  trial  for  felony, 
to  be  governed  by  the  rules  which  regulate  such 
trials ;  and  if  one  assault  only  be  laid  in  the  indict* 
ment  as  the  cause  of  death  by  violence,  or  if  the 
crime  charged  in  its  nature,  legally,  or  in  fact,  include 
but  one  assault,  one  assault  only  can  be  produced  in 
evidence,  as  tending  to  prove  the  crime  charged ;  and 
the  prosecutor  having  made  his  election,  and  proved 
an  assault,  cannot  abandon  that  and  produce  evi- 
dence of  another  assault,  having  no  relevancy  to 
the  proof  of  the  crime  charged,  but  committed  upon 
another  occasion.  So,  if  several  assaults  are  laid  in 
the  indictment  as  causing  the  death,  or  if  the  crime 
charged  legally  may,  and  in  fact  does  include  several 
assaults,  the  same  rule  will  prevail,  subject  to  the 
same  qualifications,  for  the  trial  is  proceeding  for 
felony,  the  evidence  produced  is  produced  to  prove 
the  felony,  and  is  to  be  controlled  by  the  rules  which 
are  applicable  to  trials  for  felony.  When  the  whole 
evidence  is  closed,  and    before   they  can   find  him 
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1851.      guilty  of  assault,  the  jury  must  acquit  the  prisoner  of 

Bird's      ^^®  felony.     Upon    what  ground   is  that   acquittal 

Case.       to  take  place  ?     Surely,  because  the  evidence  warrants 

t        such  acquittal.    The  prisoner  could  not  be  guilty  of 

the  felony,  if  there  was  no  felony,  or  if  the  felony  was 

committed  by  another  person. 

But  the  evidence  which  was  brought  to  prove  the 
felony,  and  which  was  insufficient  for  that  purpose, 
may  prove,  beyond  doubt,  that  the  prisoner  was  guilty 
of  assault.  The  crime  charged  includes  an  assault — 
the  jury  have  acquitted  the  prisoners  of  the  felony — the 
evidence  warrants  a  finding  of  assault, — what  are  the 
jury  to  do  ?  The  act  is  admitted  to  be  compulsory. 
They  shall  *'  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted/' 

Thus,  reading  the  statute,  fiill  effect  is  given  to  the 
plain  common  sense  meaning  of  every  word  used. 
I  have  not  sought  for  the  object  of  the  enactment,  for 
where  there  is  no  ambiguity,  no  foreign  aid  is  neces- 
sary to  expound  an  act,  and  it  is  dangerous  to  specu- 
late upon  the  motives  of  those  who  may  pass  measures 
through  Parliament,  particularly  if  the  plain  meaning 
of  words  is  to  be  disregarded  for  the  purpose  of 
effectuating  that  supposed  intention. 

It  is  contended,  that  the  assault  of  which  alone  the 
jury  can  convict  the  prisoner,  is  that  included  in  the 
crime  charged,  and  that,  consequently,  if  the  crime 
charged  be  committed  by  another,  the  prisoner  cannot 
be  guilty  of  that  assault.  This  restriction  is  not,  in 
my  opinion,  justified  by  the  letter  of  the  act,  but 
seems  to  me  to  have  been  intentionally  excluded  from 
it.  The  jury  are  not  to  find  the  prisoner  guilty  "  of  the 
assault  so  included  in  the  crime  charged,"  nor  '^  of  the 
said  assault,"  nor  '^of  such  assault,"nor  ^*of  the  assault,'' 
nor  even  "of  an  assault,"  but  "of  assault."  If  the  pri- 
soner cannot  be  convicted  of  assault,  where  the  crime 
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charged  was  committed  by  another,  because,  in  that  1851. 
case,  the  assault  by  the  prisoner  cannot  be  included  bird's 
in  the  crime  charged,  it  would  seem  to  follow,  that  Cwe, 
where  the  crime  charged  did  not  exist  in  fact,  it  could 
not  include  an  assault  by  the  prisoner.  In  the  latter 
case,  however,  it  is  admitted  that  the  prisoner  might 
be  convicted  of  the  assault.  But  it  is  said,  that  every 
felony  within  this  act  consists  of  an  assault  and  some- 
thing more,  which  makes  it  a  felony,  and  that,  if  a 
third  party  is  guilty  of  the  whole  felony,  including 
the  assault,  the  whole  charge  is  exhausted,  and  the 
prisoner  cannot  be  guilty  of  the  assault.  This  construe* 
tion  gives  a  meaning  to  the  words  of  the  statute, 
which  I  think  they  do  not  bear.  But  independently 
of  that,  it  makes  the  jeopardy  of  the  prisoner,  for  the 
assault,  to  depend  upon  the  guilt  or  innocence  of  a 
third  party,  which  must  be  determined  in  his  absence 
by  a  jury  who  are  not  sworn  to  try  that  fact. 

In  strictness,  indeed,  there  was  in  this  case  no 
proof  that  homicide  had  been  committed  by  any  one. 
The  death  was  caused  by  a  blow  inflicted  on  the 
child's  head,  whether  by  the  prisoners,  or  by  other 
persons,  under  what  circumstances,  or  as  the  mere 
result  of  a  fall,  was  not  proved,  and  could  not  legally 
be  determined  by  the  jury.  They  could  only 
acquit  the  prisoners  of  the  felony ;  having  done  so, 
their  functions,  in  so  far  as  the  felony  was  concerned, 
were  at  an  end  ;  they  could  not  inquire  by  whom  the 
felony  was  committed,  or  if  a  felony  was  committed 
at  all. 

The  soundness  of  the  distinction  contended  for  may 
be  tested  by  the  actual  circumstances  of  this  particular 
case.  If  it  had  been  proved  that  the  child  had  not 
died,  it  is  admitted  that  the  prisoners  might  have 
been  convicted  of  assault  upon  this  indictmeut  for 
murder.     If  the  death  resulted  from  natural  causes,  it 
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1861.  is  admitted  that  the  prisoners  might  have  been  con- 
Qj^jj,^  victed  of  assault  upon  this  indictment  for  murder.  If 
Case.  it  was  homicide  bj'  another,  it  is  said  that  the 
prisoners  could  not  have  been  convicted  of  assault 
upon  this  indictment  for  murder.  But  it  is  only  homi- 
cide if  the  blow  was  inflicted  by  the  act  of  another 
person ;  if  it  was  the  result  of  a  fall,  for  this  purpose, 
the  death  was  natural.  Thus  the  liability  of  the 
prisoners  to  be  convicted  of  an  assault,  is  made  to  de- 
pend upon  a  matter  which  the  jury  cannot  legally 
settle :  they  can  say  that  the  prisoners  are  not  guilty 
of  the  felony,  but  whether  the  death  was  felonious, 
justifiable,  accidental,  or  natural,  they  cannot  legally 
determine. 

For  these  reasons  I  am  of  opinion  that,  upon  the  true 
constructibn  of  this  statute,  a  prisoner  may  be  acquitted 
of  the  felony  and  be  convicted  of  assault  upon  an 
indictment  for  felony,  wherever  the  crime  charged 
legally  includes  an  assault,  and  the  evidence  properly 
admissible,  and  produced  to  prove  the  crime  charged, 
warrants  the  finding  of  assault,  and  that  such  liability 
to  conviction  for  assault  does  not  depend  upon  the 
ground  of  the  acquittal  for  felony,  but  will  equally  exist, 
whether  the  felony  was  disproved  or  was  shewn  to 
have  been  committed  by  a  third  party. 

It  follows,  from  this  opinion,  that  in  my  judgment 
the  proper  question  was  not  left  to  the  jury  by  the 
learned  Commissioner,  upon  this  plea  of  autrefois 
acquit.  Upon  such  a  plea  three  questions  arise.  The 
first  is  a  question  of  law  ;  is  the  crime  charged  upon 
the  first  indictment  a  crime  of  the  class  which  in- 
cludes an  assault  ?  If  it  is,  then  arises  the  second 
question,  which  is  a  question  of  fact:  What  assault  or 
assaults  was  or  were  in  fact  included  in  the  first  indict- 
ment? The  affirmative  of  this  lies  upon  the  prisoner, 
and  from    the   generality  of  our  criminal   pleading, 
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more  especially  in  cases  under  this  statute,  where  the  1851. 
assaults  may  appear  upon  the  indictment  by  implication  bird^ 
only,  may  be  attended  with  much  practical  difficulty.  ^^^ 
If  our  indictments  had  been  in  the  Scotch  form,  with 
a  condescendence  of  the  various  assaults  consum- 
mated by  the  felony,  the  task  would  be  easy ;  the  mere 
production  of  the  record,  with  the  acquittal  of  the 
felony,  would  leave  the  charges  of  assault,  upon  which 
the  prisoner  would  have  been  in  jeopardy  upon  the 
first  trial,  clearlv  defined.  In  the  absence  of  such 
assistance,  the  prisoner  must  resort  to  the  best  evidence 
in  his  power.  If  the  first  case  was  tried  out  he  may 
prove  what  occurred  upon  that  trial, — the  opening  of 
Counsel, — the  examination  of  witnesses,  and  thus  shew 
what  assaults  were  brought  forward,  and  were  legally 
admissible  upon  that  indictment,  as  tending  to  prove 
the  crime  charged.  If  an  acquittal  was  taken  without 
evidence  he  may  for  the  same  purpose,  perhaps,  prove 
what  occurred  before  the  grand  jury  when  the  bill  was 
found  ;  for  such  evidence  is  not  within  the  oath  of  the 
grand  jury,  "  the  Queen's  Counsel  and  their  own,**  or 
he  may  resort  to  the  depositions  or  the  instructions 
upon  which  the  bill  was  framed  ;  it  is  not  necessary, 
however,  now  to  enlarge  further  upon  this  subject. 
The  same  difficulty  arises  in  a  greater  or  less  degree 
upon  all  pleas  of  autrefois  acquit  and  autrefois  convict^ 
and  the  evidence  upon  such  pleas  in  all  cases  must  be 
governed  by  the  same  rules. 

Having  designated  or  ear-marked  the  assaults  in- 
cluded in  the  first  indictment,  the  third  question, 
likewise  a  question  of  fact,  occurs : — are  the  assaults, 
so  designated,  the  identical  assaults  which  the  prose- 
cutor professes  to  produce  upon  the  second  trial  ?  This 
likewise  must  be  proved  by  the  prisoner  ;  but  if  it  is 
established,  then  the  identity  of  the  charge  being 
made  out,  the  prisoner  was  before  in  jeopardy  upon 
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1851.    '  ^he  same  chaise,  and  is  entitled  to  judgment  upon  the 

'^~i^  plea  of  autrefois  acquit. 

Case  For  these  reasons  1  am  of  opinion,  that  the  proper 

question  was  not  put  to  the  jury ;  that  the  conviction 
was  wrong,  and  that  the  prisoners  were  entitled  to 
judgment  upon  the  plea  oi  autrefois  acquit. 


Lord  Campbell  C.  J. — After  long  and  anxious  de- 
liberation, I  have  come  to  the  conclusion,  that  in  this 
case  the  former  acquittal  is  a  bar  to  the  present  pro- 
secution. I  should  feel  deep  regret  if  great  offenders 
were  to  escape  punishment,  but  the  due  administra- 
tion of  criminal  justice  requires,  that  the  forms  of 
judicial  procedure  should  be  observed.  These  forms 
are  devised  for  the  detection  of  guilt,  and  for  the  pro- 
tection of  innocence. 

In  the  present  instance,  the  defence  does  not  rest 
upon  a  mere  technicality,  but  upon  the  sacred  maxim, 
that  '^  no  one  ought  to  be  twice  tried  for  the  same 
cause."  The  only  question  is,  whether  the  defendants 
might,  under  the  former  indictment,  have  been  law- 
fully convicted  of  the  assaults  for  which  they  are  now 
prosecuted,  and  it  is  the  very  same  question  which  we 
should  have  had  to  consider  if  they  had  been  con- 
victed of  these  assaults,  and  the  validity  of  that  con- 
viction had  been  referred  to  this  Court.  A  majority 
of  the  Judges  appear  to  think  that  the  general  ac- 
quittal was  proper  ;  but  I  am  humbly  of  opinion  that 
the  second  trial  was  unnecessary  and  unlawful. 

The  case  entirely  depends  upon  the  construction  of  the 
stat.7TFwi.4  &lFic/.c.85,s.  11.  Let  us  first  consider  the 
mischief  which  this  enactment  was  intended  to  remedy. 
At  common  law,  a  person  indicted  for  a  felony  which 
involved  an  assault,  must  have  been  wholly  acquitted, 
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although  proved  to  have  committed  the  assault  charged  1851. 
in  the  indictment,  and  given  in  evidence  by  the  Crown,  bird's 
as  the  means  of  committing  the  felony,  if  his  attempt  ^^®- 
to  commit  the  felony  was  not  fully  accomplished,  or  if 
a  felony  had  been  committed  to  which  the  assault  did 
not  conduce,  or  if  no  felony  had  been  committed  or 
attempted.  This  was  found  to  be  extremely  incon- 
venient, for  the  prisoner,  proved  to  have  committed 
a  grave  offence  of  which  he  was  accused,  either  got  off 
with  perfect  impunity,  or  a  new  indictment  was  pre- 
ferred against  him  for  the  same  assault,  and  the  same 
evidence  was  given  against  him  before  another  jury. 
In  the  former  event,  public  scandal  was  given  by  a 
failure  of  justice,  and  in  the  latter,  the  accused  party 
was  unnecessarily  harassed,  and  unnecessary  expense 
and  trouble  were  occasioned  by  a  second  trial.  I  con- 
ceive  that  the  object  of  the  statute  was  to  permit,  in 
spite  of  the  technical  rule  of  the  common  law  which 
forbids,  under  an  indictment  for  felony,  a  conviction 
for  an  offence  amounting  only  to  a  misdemeanor, 
that  wherever  there  is  an  indictment  for  a  felony  in- 
volving an  assault,  the  prisoner  may  be  convicted  of 
the  assault  charged  in  the  indictment,  and  given  in 
evidence  as  conducive  to  the  felony,  although  he  be 
acquitted  of  the  felony^  and  whether  the  assault 
was  or  was  not,  in  point  of  fact,  conducive  to  the 
felony. 

This,  surely,  would  be  a  very  reasonable  law,  both 
for  the  sake  of  the  public  and  of  the  prisoner.  To  my 
mind  it  is  enacted  by  the  following  words — *^  On  the 
trial  of  any  person  for  any  felony,  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  acquit  of  the  felony, 
and  to  find  a  verdict  of  guilty  of  assault,  if  the  evi- 
dence shall  warrant  such  finding." 

Soon  after  the  act  passed,  a  construction  of  it  was 
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1851.       contended    for,   confining  its   operation   to  cases  in 
B,j^p»g      which  the  assault  was  committed  in  an  attempt  to 

Caao-  commit  the  felony  charged.  For  this  construction, 
plausible  reasons  were  urged,  but  it  was— -I  think  very 
properly — overruled  by  several  solemn  decisions  of  the 
Judges. 

Thus,  the  quality  of  the  assault,  that  it  shall  actually 
be  conducive  to  the  felony  is  gone.  And  I  must  con- 
fess, that  I  can  conceive  no  other  intelligible  rule  to 
go  by,  than  that  the  assault  shall  be  charged,  and  shall 
be  given  in  evidence,  as  conducive  to  the  felony.  With 
these  conditions,  the  party  accused  has  ample  notice 
of  the  offence  which  he  has  to  answer,  and  an  ample 
opportunity  of  vindicating  his  innocence.  The  statute 
certainly  did  not  mean  practically  to  give  the  pro- 
secutor the  advantage  of  adding  to  the  indictment  a 
count  for  an  assault  unconnected  with  the  felony — but 
the  rule  which  I  would  lay  down,  admits  of  no  such 
perversion.  The  assault  must  be  an  assault  against 
the  person,  and  included  in  the  crime  charged — if  it 
be,  then  it  shall  be  lawful  for  the  jury  to  acquit  of  the 
felony,  and  to  find  a  verdict  of  guilty  of  an  assault, 
should  the  evidence  warrant  such  finding.  I  know 
not  why  a  proviso  is  to  be  introduced  that  the  statute 
shall  not  apply  where  evidence  is  subsequently  given, 
that  the  assault  charged,  and  proved  as  conducing  to 
the  felony,  did  not  conduce  to  it. 

In  the  present  case  the  assaults  which  are  the  sub- 
ject of  the  second  indictment  for  misdemeanor,  were 
expressly  charged  in  the  second  and  third  counts  of 
the  indictment  for  murder,  and  they  were  actually 
given  in  evidence  at  the  former  trial,  with  the 
express  purpose  of  proving  the  felouy  alleged  in  those 
counts ;  moreover,  when  they  were  given  in  evidence, 
they  were  material  and  powerful  proof  that  the  crime 
of  murder   had  been  committed    by  the   prisoners. 


r 
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Subsequently,  medical  witnesses  of  skill  and  credit  i85i. 
swore  that  the  death  was  caused,  exclusively,  by  a  blow  g^^^^^ 
on  the  head  of  the  deceased,  not  shewn  to  have  been  Case. 
inflicted  by  either  of  the  prisoners.  Thereupon,  my 
Brother  Talfourd  most  properly  interposed,  and  ad- 
vised the  jury  to  acquit  them  of  the  murder ;  but  with 
the  most  sincere  deference  for  his  opinion,  and  that  of 
my  learned  Brethren  who  agree  with  him,  I  think  he 
ought  to  have  directed  the  jury,  that  if  they  believed 
the  medical  witnesses,  and  acquitted  the  prisoners 
of  the  murder,  they  must  direct  their  attention  to  the 
uncontradicted  evidence  proving  the  assaults,  and  find 
a  verdict  of  **  guilty*'  upon  the  portions  of  the  indict- 
ment charging  those  assaults,  should  they  think  *Hhat 
the  evidence  warranted  such  finding ;"« that  is  to  say, 
if  they  believed  the  uncontradicted,  and  unsuspected 
witnesses  for  the  Crown,  who  swore  to  those  assaults. 
Being  once  connected  with  the  felony,  and  sufficient 
to  prove  it,  if  the  death  were  not  imputed  to  another 
cause,  I  do  not  understand  when  or  how  they  were 
disconnected  from  it,  and  became  independent  and 
distinct  assaults.  Juries,  in  practice,  defer  to  the 
opinion  of  the  Judge  upon  such  an  occasion,  and  a 
formal  summing  up  becomes  unnecessary  ;  but  if  there 
be  any  evidence  to  go  to  the  jury,  from  which  they 
might  draw  an  inference  of  guilt,  in  strict  law  it  is 
supposed  to  be  submitted  to  them.  The  assaults 
proved  against  the  prisoners  were  connected  with  the 
felony  till  the  verdict  of  not  guilty  was  pronounced. 
But  it  is  before  the  verdict  is  pronounced,  as  I  con- 
ceive, that  the  Judge  is  to  tell  the  jury  that,  if  they 
acquit  of  felony,  they  may  convict  of  assault ;  it 
is  not.  by  the  verdict  of  *'  not  guilty  of  the  felony," 
that  the  Judge  is  prevented  from  drawing  the  atten- 
tion of  the  jury  to  the  minor  offence.  The  statute 
clearly  supposes  the  direction  to  be  given  to  the  jury. 
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1851-       that  if  they  acquit  of  the  felony,   they  may  find  a 
BiRD^s      verdict  of  guilty  of  assault,  the  evidence  warranting 
Case.       guch  finding. 

In  this  case,  morally  speaking,  the  jury  would  not 
have  been  justified  in  disbelieving  the  medical  evi- 
dence, and  concluding  that  the  assaults  of  which  the 
prisoners  were  proved  to  have  been  guilty  caused  the 
death.  But  cases  may  easily  be  imagined  in  which 
the  jury  would  be  justified  in  disbelieving  medical 
evidence,  and,  in  spite  of  it,  properly  finding  a  verdict 
of  guilty  of  the  murder.  How  then  are  we  to  lay 
down  a  rule,  that  assaults  once  connected  with  the 
felony  are  to  be  disconnected  from  it  by  a  medical 
opinion  that  they  did  not  conduce  to  the  death  ?  It 
was  hardly  coptended  at  the  bar  that  the  prisoners 
might  not  have  been  convicted  of  the  assaults,  if  it  had 
turned  out  to  be  a  case  in  which  no  felony  appeared 
to  be  committed.  And  I  cannot  understand  how  the 
case  is  less  within  the  statute,  because  the  evidence  led 
to  the  belief  that  a  murder  had  been  perpetrated  in 
which  the  prisoners  were  not  implicated. 

A  good  deal  of  stress  was  laid  upon  the  power  given 
by  the  8th  section  of  7  Wm.  4  &  1  VicL  c.  85,  to  sentence 
any  person  found  guilty  of  an  offence,  within  the  act,  to 
hard  labour  and  solitary  confinement.  But  this  argu- 
ment was  exhausted,  when  the  Judges  determined  that 
the  enactment  about  convicting  of  assaults,  was  not 
limited  to  assaults  in  an  attempt  to  commit  a  felony. 
The  power  of  punishing  by  hard  labour  and  solitary 
confinement  is  only  discretionary — and  the  Legisla- 
ture probably  thought  that  it  might  often  be  usefully 
exercised,  if  the  assault  was  connected  with  the  com- 
mission of  a  felony,  although  proof  had  not  been  given 
that  the  felony  was  attempted.  In  the  present  case, 
had  there  been  a  conviction  for  the  assault  at  the  first 
trial,  simple  imprisonment  might  have  been  generally 
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considered  an  inadequate  punishment  for  the  deliii-       1851. 
quency  established.  "Ibibd^s 

I  do  not  think  it  necessary  to  refer  to  the  various  ^^^' 
decisions  which  have  been  commented  upon  by  my 
learned  Brothers,  who  have  preceded  me.  I  will 
content  myself  with  observing,  that  the  most  recent 
of  these,  H.  v.  Birch^  seems  to  me  to  be  an  express 
authority  for  this  construction  of  the  statute.  There 
no  felony  had  been  consummated  ;  and  the  jury 
expressly  found,  that  the  assault  had  not  been  com- 
mitted with  intent  to  rob.  Yet  the  Judges  unani- 
mously held,  that  the  prisoner  had  been  properly 
found  guilty  of  the^ assault.  Could  it  have  made  any 
difference  in  that  case,  if  there  had  been  additional 
evidence,  that  after  Birch^  the  prisoner,  struck  the 
prosecutor,  a  stranger  was  seen  to  give  him  an  addi- 
tional blow,  to  take  his  purse,  and  then  to  escape? 

I  must  beg  the  particular  notice  of  my  Brethren  to 
the  replication  to  the  plea  of  autrefois  cxguitj  on 
which  the  issue  is  joined,  ^*  that  the  prisoners  were 
not  acquitted  of  the  felony  and  murder,  including 
the  same  identical  assaults  charged  in  the  present 
indictment.*'  The  case  submitted  to  us  expressly 
states,  that  the  assaults  for  which  the  second  indict- 
ment was  preferred,  were  given  in  evidence  at  the 
former  trial ;  that  **  the  Counsel  for  the  prosecution, 
in  opening  the  case  to  the  jury  on  the  former  trial, 
had  opened  these  different  assaults  as  conducive  to 
the  death  ;*  and,  that  '*  it  was  not  shewn  on  the  second 
trial,  that  there  were  any  other  assaults  committed 
but  those  which  had  been  given  in  evidence  on  the 
former  trial."  I  am  bound  to  say  that,  upon  this 
statement,  the  prisoners  were  acquitted  of  the  same 
identical  assaults  charged  in  the  present  indictment, 
and  are,  therefore,  entitled  to  our  judgment. 
I  need  only  very  briefly  advert  to  the  argument 


22a  CROWN  CASES  RESERVED. 

185L  urged  by  the  Counsel  for  the  prosecution,  that  even 
Bjjjp»g  upon  the  supposition  that  the  prisoners  might  have 
Case.  b^en  convicted  of  the  assaults  under  the  first  indict- 
ment, yet,  as  the  Judge  did  not  submit  this  question 
to  the  jury,  the  general  acquittal  does  not  entitle 
them  to  plead  autrefois  acquit  in  bar  of  the  indict- 
ment for  misdemeanor ;  but  if  they  might  lawfully 
have  been  convicted  of  the  assault  at  the  first  trial, 
they  were  then  in  hazard,  and  they  are  not  to  be  put 
again  in  hazard  of  being  convicted  upon  the  same 
charge.  There  would  be  no  safety  for  mankind  if  the 
benefit  of  a  former  acquittal  might  be  done  away  with 
by  inquiring  into  the  terms  in  which  the  Judge 
summed  up  at  the  former  trial,  although  the  indict- 
ment, and  the  evidence  then  given,  sought  to  convict 
the  prisoner  of  the  same  ofience  for  which  he  is  again 
prosecuted,  and,  if  he  were  guilty  of  it,  there  was 
an  opportunity  of  establishing  his  guilt.  It  is  only 
the  ignorant  and  the  presumptuous  who  would  pro- 
pose that  a  man  should  be  liable  to  be  again  accused 
after  a  judgment  regularly  given,  pronouncing  him 
to  be  innocent.  According  to  this  novel  doctrine,  the 
Crown  might  a  second  time  prosecute  for  high  treason 
a  person  who  had  been  acquitted  of  the  charge  by  a 
jury  of  his  country,  and  there  would  be  no  end  to 
prosecutions  for  felony  or  misdemeanor  prompted  by 
private  malevolence. 

I  have  only  further  to  observe,  that  I  think  the  direc- 
tion of  the  learned  Judge  at  the  last  trial  was  exception- 
able, and  I  hardlv  see  how  the  conviction  under  it  can 
be  approved  by  any  who  are  not  of  opinion  that  therecan 
only  be  a  conviction  of  assault  under  7  Wm.  4  &  1  Vict 
c.  85,  where  the  assault  was  in  an  attempt  to  commit 
the  felony.  He  told  the  jury,  that  "if  they  were 
satisfied  that  there  were  several  distinct  and  in- 
dependent assaults,  some  or  one  of  which  did  not  in 
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any  way  conduce  to  the  death  of  the  deceased,  it  would  1851. 
be  their  duty  to  find  a  verdict  for  the  Crown/'  I  am  '~b^^ 
of  opinion  that  he  should  only  have  directed  the  jury  ^*«®- 
to  find  for  the  Crown,  if  there  were  any  assault  in 
evidence  which  was  not  included  in  the  former  in- 
dictment, and  not  offered  in  evidence  at  the  former 
trial  as  part  of  the  transaction,  so  that  it  might  be 
considered  an  independent  and  distinct  assault  uncon- 
nected with  the  felony.  As  he  directed  the  jury,  they 
were  bound  to  convict,  if  there  was  any  assault  in 
evidence  which  did  not  in  fact  conduce  to  the  death 
of  the  deceased,  however  it  might  have  been  connected 
with  the  felony,  and,  indeed,  with  whatever  intent  it 
might  have  been  inflicted.  The  result  of  the  evidence 
at  the  first  trial  is  supposed  to  be,  that  the  death 
was  caused  exclusively  by  a  blow  subsequently  given, 
which  was  not  the  subject  of  the  second  indictment. 
Upon  this  supposition,  no  prior  assault  could  have 
conduced  to  the  death.  Therefore  the  jury,  at  the 
last  trial,  were  obliged  to  find  a  verdict  of  **  Guilty," 
as  none  of  the  assaults  proved  did  conduce  to  the 
death,  although  they  were  all  offered  in  evidence  as 
conducing  to  the  death,  and  were  substantial  evidence 
to  prove  the  murder.  This  seems  to  me  not  only  to 
differ  from  my  construction  of  the  statute,  but  to  put 
a  narrower  construction  upon  it  than  it  has  at  any 
time  received  since  the  decisions,  that  the  assault 
need  not  be  committed  in  an  attempt  to  commit  the 
felony. 

For  these  reasons,  I  think  that  the  conviction  ought 
to  be  quashed ;  but  a  majority  of  the  Court  being  of 
a  contrary  opinion,  the  conviction  is  affirmed,  and  the 
judgment,  which  was  respited,  will  be  pronounced 
upon  the  defendants  at  the  next  assizes  for  the  county 
of  Devon. 

I  hope  I  may,  without  impropriety,  express  a  wish 
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that  the  Legislature  will  speedily  repeal  or  explain 
the  enactment  which  has  caused  such  confusion.  Of 
course  I  am  ready  to  abandon  the  construction  of  it 
for  which  I  have  been  contending,  and  most  respect* 
fully  and  submissively  to  be  governed  by  the  opinion 
of  my  learned  Brethren  who  differ  from  me ;  but  I 
have  not  been  able  to  gather  from  them  any  clear  and 
certain  rule  for  my  future  guidance,  and  I  am  afraid 
that  without  the  interference  of  Parliament,  notwith- 
standing our  best  efforts  to  be  unanimous,  we  our- 
selves, as  well  as  others,  may  again  find  it  difficult  to 
anticipate  the  result  of  our  deliberations. 


COPY— PLEA. 


And  the  said  Robert  Courtice 
Bird  and  the  said  Sarah  the  said 
wife  of  the  said  Robert  Courtice 
Bird  in  their  own  proper  persons 
now  come  into  Court  here  and 
haying  heard  the  said  indictment 
read  and  the  matters  therein  con- 
tained say  that  they  ought  not  to 
he  put  to  answer  the  said  indict- 
ment they  haying  heen  heretofore 
in  due  manner  of  law  acquitted  of 
Uie  premises  in  and  hy  the  said 
indictment  ahoye  specified  and 
charged  upon  them  and  for  the 
plea  to  the  said  indictment  they 
say  that  our  said  lady  the  Queen 
ought  not  further  to  prosecute  the 
said  indictment  against  them  he- 
cause  they  say  that  heretofore  to 
wit  at  the  assizes  and  general  ses- 
sion of  oyer  and  terminer  and 
general  deliyery  of  the  gaol  of  our 
lady  the  Queen  holden  at  the  castle 
of  Exeter  in  and  for  the  county  of 
Devon  on  Saturday  the  sixteenth 
day  of  March  in  the  thirteenth  year 
of  the  reign  of  our  sovereign  lady 
Victoria  hy  the  grace  of  God  of  the 


United  Kingdom  of  Great  Britak 
and  Ireland  Queen  Defender  of  the 
Faith  before  Sir  WUliam  Erk 
Knight  one  of  the  Justices  of  our 
lady  the  Queen  assigned  to  hold 
pleas  before  the  Queen  herself  Sir 
Thomoi  Noon  Talfourd  Knight  one 
of  the  Justices  of  our  lady  the 
Queen  of  her  Court  of  Common 
Pleas  and  others  their  fellows  Jus- 
tices of  our  lady  the  Queen  as- 
signed by  letters  patent  of  our  said 
lady  the  Queen  under  the  Great 
Sed  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  to  them 
the  said  Sir  WiUiam  Erie  Sir  Tluh 
mas  Noon  Talfourd  zud  others  their 
fellows  Justices  of  our  sud  lady  the 
Queen  and  to  any  two  or  more  of 
them  directed  (of  whom  one  of  them 
the  said  Sir  William  Erie  and  Sir 
Thomas  Noon  Taffburd  or  of  others 
in  the  said  letters  patent  named  our 
said  lady  the  Queen  willed  to  be 
one)  they  the  said  Robert  Courtice 
Bird  and  the  said  Sarah  the  said 
wife  of  the  said  Robert  Courtice 
Bird  stood  indicted  and  were  duly 
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arraigned  upon  a  certain  iDdictment 
which  charged  them  the  said  Ao- 
bert  Cowrtice  Bird  and  the  said 
Sarah  the  said  wife  of  the  said  Ao- 
bert  CowrHee  Bird  by  the  names 
and  descriptions  of  Robert  Courtice 
Bird  late  of  the  parish  of  Buckland 
bnwer  in  the  county  of  Devon 
laboorer  and  Sarah  the  wife  of  the 
said  Robert  Courtice  Bird  late  of 
the  same  parish  for  that  they  the 
said  Robert  Courtice  Bird  and  the 
said  Sarah  the  said  wife  of  the  said 
Robert  Courtice  Bird  not  having 
the  fear  of  God  before  their  eyes 
but  being  moved  and  seduced  by 
the  instigation  of  the  Devil  on  the 
fifth  day  of  November  in  the  year  of 
oor  Lord  1849  with  force  and  arms 
at  the  parish  aforesaid  in  the  county 
aforesaid  in  and  upon  one  Mary 
Auh  Parsons  in  the  peace  of  God 
and  oor  said  lady  the  Qaeen  then 
and  there  being  unlawfully  felo- 
nionsly  wilfully  and  of  their  malice 
aforethought  did  make  an  assault 
And  that  the  said  Robert  Courtice 
Bird  and  Sarah  his  wife  with  a  cer- 
tain stick  of  the  value  of  a  penny 
which  they  the  said  R(d>ert  Courtice 
Bird  and  Sarah  his  wife  in  their 
right  hands  then  and  there  had  and 
held  the  said  Mary  Ann  Parsons  in 
and  upon  the  head  chest  shoulders 
back  arms  legs  and  thighs  of  her 
the  said  Mary  Arun  Parsons  then 
and  there  feloniously  wilfully  and 
of  their  malice  aforethought  did 
strike  and  beat  they  the  said  Robert 
Courtice  Bird  and  Sarah  his  wife 
giring  to  the  said  Mary  Ann  Par^ 
sons  then  and  there  thereby  to  wit 
with  the  stick  aforesaid  in  and 
upon-  the  head  chest  shoulders 
back  arms  legs  and  thighs  of  her 
the  said  Mary  Ann  Parsons  divers 
mortal  bruises  of  which  said  mortal 
bruises  the  said  Mary  Ann  Parsons 
firom  the  said  fifth  day  of  November 
in  the  year  aforesaiduntil  the  fourth 
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day  of  January  in  the  year  of  our 
Lord  1850  at  the  parish  aforesaid 
in  the  county  aforesaid  did  Ian* 
guish  and  languishing  did  live  on 
which  said  fourth  day  of  January  in 
the  year  last  aforesaid  the  said  Mary 
Ann  Parsons  at  the  parish  aforesaid 
in  the  county  aforesaid  of  the  said 
mortal  bruises  died.  And  so  the 
Biiid  Robert  Courtice  Bird  and  Sarah 
his  wife  the  said  Mary  Ann  Parsons 
in  manner  and  form  aforesaid  felo- 
niously wilfully  unlawfully  and  of 
their  malice  aforethought  did  kill 
and  murder  against  the  peace  of 
our  lady  the  Queen  her  crown  and 
dignity. 

And  also  for  that  they  the  said 
Robert  Courtice  Bird  and  the  said 
Sarah  his  wife  not  having  the  fear 
of  God  before  their  eyes  but  being 
moved  and  seduced  by  the  instiga- 
tion of  the  Devil  on  the  fifth  day  of 
November  in  the  year  of  our  Lord 

1849  and  on  divers  other  days  and 
times  between  that  day  and  the 
third  day  of  January  in  the  year  of 
our  Lord  1850  to  wit  on  the  first 
day  of  December  in  the  year  of  our 
Lord  1849  and  the  first  day  of 
January  in  the  year  of  our  Lord 

1850  respectively  with  force  and 
arms  at  the  parish  aforesaid  in  the 
county  aforesaid  in  and  upon  one 
Mary  Ann  Parsons  in  die  peace  of 
God  and  our  said  lady  the  Queen 
then  and  there  being  feloniously 
wilfully  wickedly  unlawfully  and  of 
their  malice  aforethought  did  make 
divers  to  wit  ten  assaults  and  that 
the  said  Robert  Courtice  Bird  hnd 
Sarah  his  wife  with  a  certain  stick 
to  wit  of  the  value  of  one  penny 
which  they  the  said  Robert  Courtice 
Bird  and  Sarah  his  wife  in  their 
right  hands  then  and  there  to  wit 
at  the  several  times  aforesaid  at  the 
parish  aforesaid  in  the  county  afore- 
said had  and  held  the  said  Mary 
Ann  Parsons  in  and  upon  the  head 
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.chest   shoulders   arms   legs   and 
thighs  of  her  the  said  Mary  Ann 
Parsons  then  and  there  to  wit  at 
the  several  times  aforesaid  at  the 
parish  aforesaid  and  county  afore- 
said feloniously  wilfully  wickedly 
unlawfully    and    of   their   malice 
aforethought  did  strike  and  heat 
they  the  said  Robert  Courtice  Bird 
and  Sarah  his  wife  to  the  said 
Mary  Ann  Parsons  then  and  there 
thereby  to  wit  with  the  said  stick 
at  the  several  times  aforesaid  at  the 
parish  aforesaid  in  the  county  afore- 
said gi^ang  to  the  said  Mary  Ann 
Parsons  in  and    upon  the    head 
chest    shoulders    arms    legs   and 
thighs  of  her  the  said  Mary  Ann 
Parsons  divers  to  wit  ten  mortal 
bruises  of  which  said  mortal  bruises 
the  said  Mary  Ann  Parsons  from 
the  said  fifth  day  of  November  in 
the  year  aforesaid  and  the  several 
other  days  aforesaid  until  the  fourth 
day  of  January  in  the  year  of  our 
Lord  1850  at  the  parish  aforesaid 
ill  ihe  county  aforesaid  did  languish 
and  languishing  did  live  on  which 
said  fourth  day  of  January  in  the 
year  last  aforesaid  the  said  Mary 
Ann  Parsons  at  the  parish  aforesaid 
in  the  county  aforesaid  of  the  said 
mortal  bruises  died.    And  so  the 
said  Robert  Courtice  Bird  and  Sarah 
his  wife  the  said  Mary  Ann  Parsons 
in  manner  and  form  aforesaid  felo« 
niously  wilfully    unlawfully    and 
wickedly  and  of  their  malice  afore- 
thought did  kill  and  murderagainst 
the  peace  of  our  lady  the  Queen  her 
crown  and  dignity. 

And  also  for  that  they  the  said 
Robert  Courtice  Bird  and  the  said 
Sarah  his  wife  not  having  the  fear 
of  God  before  their  eyes  but  being 
moved  and  seduced  by  the  instiga- 
tion of  the  Devil  on  the  fifth  day  of 
November  in  the  year  of  our  Lord 
1849  and  on  divers  other  days  and 
times   between  that  day  and  the 


third  day  of  January  in  the  year  of 
our  Lord  1850  to  wit  on  the  first 
day  of  December  in  the  year  of  our 
Lord  1849  and  the  first  day-  of 
January  in  the  year  of  our  Lord 
1850  respectively  with  force  and 
arms  at  the  parish  aforesaid  in  the 
county  aforesaid  in  and  upon  one 
Mary  Ann  Parsons  in  the  peace  of 
God  and  our  said  lady  the  Queen 
then  and  there  being  feloniously 
wilfully  wickedly  and  unlawfully 
and  of  their  malice  aforethought  did 
make  divers  to  wit  ten  assaults  and 
that  the  said  Robert  Courtice  Bird 
with  a  certain  stick  of  the  value  of 
one  penny  which  he  the  said  Robert 
Courtice  Bird  in  his  right  hand 
then  and  there  to  wit  at  the  several 
times  aforesaid  at  the  parish  afore- 
said and  county  aforesaid  had  and 
held  and  the  said  Sarah  the  wife  of 
the  said  Robert  Courtice  Bird  with 
a  certain  other  stick  of  the  value  of 
one  penny  which  she  the  said  Sarah 
in  her  right  hand  then  and  there  to 
wit  at  the  several  times  aforesaid  at 
the  parish   aforesaid  and   county 
aforesaid  had  and  held  the  said 
Mary  Ann  Parsons  in  and  upon  the 
head  chest  shoulders  arms  legs  and 
thighs  of  her  the  said  Mary  Ann 
Parsons  then  and  there  to  wit  at  the 
several  times  aforesaid  at  the  parish 
aforesaid  and  county  aforesaid  felo- 
niously wilfully  wickedly  unlaw- 
fully and  of  their  malice  afore- 
thought did  respectively  strike  and 
heat  they  the  said  Robert  Courtice 
Bird  and  Sarah  his  wife  respec- 
tively to  the  said  Mary  Ann  Parsons 
then  and  there  thereby  to  wit  at 
the  several  times  aforesaid  at  the 
parish  aforesaid  in  the  county  afore- 
said with  the  several  sticks  afore- 
said so  held  by  them  respectively 
as  aforesaid  at  the  parish  aforesaid 
hi  the  county  aforesaid  giving  with 
this  that  they  respectively  then  and 
there  thereby  gave  to  ihe  said  Mary 
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Ann  Parsons  id  and  upon  the  head 
chest  shoulders  arras  legs  and 
thighs  of  her  the  said  Mary  Ann 
Parsons  divers  to  wit  ten  mortal 
braises  of  which  said  mortal  bruises 
the  said  Mary  Ann  Parsons  from 
the  said  fifth  day  of  November  in 
the  year  of  our  Lord  aforesaid  and 
the  several  other  days  aforesaid  un- 
til the  fourth  day  of  January  in  the 
year  of  our  Lord  1850  at  the  parish 
aforesaid  in  the  county  aforesaid 
did  languish  and  languishing  did 
live  on  which  said  fourth  day  of 
January  in  the  year  last  aforesaid 
the  said  Mary  Ann  Parsons  at  the 
parish  aforesaid  and  county  afore- 
said of  the  said  mortal  bruises  so 
given  as  aforesaid  died.  And  so  the 
said  Robert  Courtiee  BirdtLud  Sarah 
his  wife  the  said  Mary  Ann  Parsons 
in  manner  and  form  aforesaid  by 
the  means  aforesaid  feloniously  wil- 
fully unlawfully  wickedly  and  of 
their  malice  aforethought  did  kill 
and  murder  against  the  peace  of 
our  lady  the  Queen  her  crown  and 
dignity. 

'  And  also  for  that  they  the  said 
Robert  Courtiee  Bird  and  the  said 
Sarah  his  wife  not  having  the  fear 
of  God  before  their  eyes  but  being 
moved  and  seduced  by  the  instiga- 
tion of  the  Devil  on  the  fifth  day  of 
November  in  the  year  of  our  Lord 
1849  and  on  divers  other  days  and 
times  between  that  day  and  the 
third  day  of  January  in  the  year  of 
our  Lord  1850  with  force  and  arms 
at  the  parish  aforesaid  in  the  county 
aforesaid  in  and  upon  the  said  Mary 
Ann  Parsons  in  the  peace  of  God 
and  our  said  lady  the  Queen  then 
and  there  being  feloniously  wil- 
fully unlawfully  and  of  their  malice 
aforethought  did  make  divers  as- 
saults and  that  the  said  Robert 
Courtiee  Bird  and  Sarah  his  wife 
with  a  certain  scourge  to  wit  a 
scourge  made  of   certain  leather 
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thongs  to  a  certain  stick  affixed  of 
the  value  of  a  penny  which  they 
the  *said  Robert  Courtiee  Bird  and 
Sarah  his  wife  in  their  right  hands 
then  and  there  to  wit  at  the  several 
times  aforesaid  at  the  parish  afore- 
said and  county  aforesaid  had  and 
held  the  said  Mary  Ann  Parsons  in 
and  upon  the  head  chest  shoulders 
back  arms  legs  and  thighs  of  her 
the  said  Mary  Ann  Parsons  then 
and  there  feloniously  wilfully  and 
of  their  malice  aforethought  did 
strike  and  beat  they  the  said 
Robert  Courtiee  Bird  and  Sarah.h\s 
wife  giving  to  the  said  Mary  Ann 
Parsons  then  and  there  thereby  to 
wit  with  the  scourge  aforesaid  at 
the  several  times  aforesaid  at  the 
parish  aforesaid  in  the  county 
aforesaid  in  and  upon  the  head 
chest  shoulders  back  arms  legs  and 
thighs  of  her  the  said  Mary  Ann 
Parsons  divers  mortal  bruises  of 
which  said  mortal  bruises  the  said 
Mary  Ann  Parsons  from  the  said 
fifth  day  of  November  and  the  said 
other  days  and  times  until  the  said 
fourth  day  of  January  in  the  year 
of  our  Lord  1350  aforesaid  at  the 
parish  aforesaid  in  the  county  afore- 
said did  languish  and  languishing 
did  live  on  which  said  fourth  day  of 
January  iiT  the  year  last  aforesaid 
the  said  Mary  Ann  Parsons  at  the 
parish  aforesaid  in  the  county  afore- 
said of  the  said  several  mortal 
bruises  died.  And  so  the  said 
Robert  Courtiee  Bird  and  Sarah 
his  wife  the  said  Mary  Ann  Parsons 
in  manner  and  form  aforesaid  by 
the  means  aforesaid  feloniously  wil- 
fully and  of  their  malice  afore- 
thought did  kill  and  murder  against 
the  peace  of  our  lady  the  Queen 
her  crown  and  dignity. 

And  also  for  that  they  the  said 
Robert  Courtiee  Bird  and  the  said 
Sarah  his  wife  not  having  the  fear 
of  God  before  their  eyes  but  being 
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moved  and  seduced  by  the  instiga- 
tioD  of  the  Devil  on  the  first  day  of 
January  in  the  year  of  our  Lord 
1850  with  force  and  arms  at  the 
parish  aforesaid  in  the  county  afore- 
said in  and  upon  the  said  Mary  Ann 
Parsons  in  the  peace  of  God  and 
our  lady  the  Queen  then  and  there 
being  feloniously  wilfully  wickedly 
and  unlawfully  and  of  their  malice 
aforethought  did  make  an  assault 
and  that  the  said  Robert  Courtice 
Bird  with  both  his  hands  and  the 
said  Sarah  Bird  with  both  her 
hands  the  said  Mary  Ann  Parsons 
to  and  against  the  ground  then  and 
there  feloniously  wilfully  wickedly 
unlawfully  and  of  their  malice 
aforethought  did  cast  and  throw 
by  which  said  casting  and  throw- 
ing the  said  Mary  Ann  Parsons  to 
and  against  the  ground  the  said 
Robert  Courtice  Bird  and  Sarah 
Bird  then  and  there  gave  the  said 
Mary  Ann  Parsons  divers  mortal 
bruises  in  and  upon  the  head  sto- 
mach sides  and  back  of  her  the 
said  Mary  Ann  Parsons  of  which 
said  mortal  bruises  the  said  Mary 
Ann  Parsons  from  the  said  first 
day  of  January  in  the  year  of  our 
Lord  1850  until  the  fourth  day  of 
January  in  the  year  of  Lord  1850 
to  wit  then  and  there  at.  the  parish 
aforesaid  in  the  county  aforesaid 
did  languish  and  languishing  did 
live  on  which  said  fourth  day  of 
January  in  the  year  last  aforesaid 
the  said  Mary  Ann  Parsons  at  the 
parish  aforesaid  in  the  county  afore- 
said of  the  said  mortal  bruises 
died.  And  so  the  said  Robert 
Courtice  Bird  and  Sarah  his  wife 
the  said  Mary  Ann  Parsons  in 
manner  and  form  aforesaid  by 
the  means  aforesaid  feloniously 
wickedly  wilfully  unlawfully  of 
their  malice  aforethought  did  kill 
and  murder  against  the  peace  of 
our  lady  the  Queen  her  crown  and 
dignity. 


And  also  for  that  they  the  said 
Robert  Courtice  Bird  and  the  said 
Sarah  his  wife  not  having  the  fear 
of  God  before  their  eyes  but  being 
moved  and  seduced  by  the  instiga- 
tion of  the  Devil  on  the  first  day  of 
January  in  the  year  of  our  Lord 
1850  with  force  and  arms  at  the 
parish  aforesaid  in  the  county 
aforesaid  in  and  upon  the  sud 
Mary  Ann  Parsons  in  the  peace  of 
(rod  and  our  lady  the  Queen  then 
and  there  being  feloniously  wil- 
fully wickedly  and  unlawfully  and 
of  their  malice  aforethought  did 
make  an  assault  and  that  the  said 
Robert  Courtice  Bird  then  and 
there  with  both  his  hands  and  the 
said  Sarah  the  wife  of  the  said 
Robert  Courtice  Bird  then  and 
there  with  both  her  hands  the  said 
Mary  Ann  Parsons  to  and  against 
the  ground  then  and  there  felo- 
niously wickedly  wilfully  unlaw- 
fully and  of  their  malice  afore- 
thought respectively  did  then  and 
there  cast  and  throw  and  that  the 
said  Robert  Courtice  Bird  then  and 
there  with  both  the  feet  of  him  the 
said  Robert  Courtice  Bird  and  the 
said  Sarah  the  wife  of  the  said 
Robert  Courtice  Bird  then  and 
there  with  both  the  feet  of  her  the 
said  Sarah  whilst  the  said  Mary 
Ann  Parsons  being  so  then  and 
there  cast  and  thrown  to  and 
against  the  ground  then  was  then 
and  there  upon  the  ground  the 
said  Mary  Ann  Parsons  in  and 
upon  the  head  stomach  back  and 
sides  of  her  the  said  Mary  Ann 
Parsons  then  and  there  feloniously 
wickedly  wilfully  and  unlawfally. 
and  of  their  malice  aforethought 
did  respectively  then  and  there 
strike  beat  and  kick  they  the  said 
Robert  Courtice  Bird  and  Sarah 
his  wife  then  and  there  respec- 
tively as  well  by  the  casting  and 
throwing  of  her  the  said  Mary  Ann 
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Fonoat  to  tbe  ground  as  aforesaid 
•8  also  by  the  striking  beating  and 
kicking  the  said  Mary  Afim  Parsons 
in  and  npon  the  head  stomach  back 
and  sides  of  her  the  said  Mary  Atm 
P&rmmt  in  manner  and  form  afore- 
said while  on  the  ground  as  afore* 
said  then  and  there  thereby  giving 
to  the  said  Manf  Ann  Parsons  di- 
Tera  to  wit  twenty  mortal  bruises 
in  and  upon  the  head  stomach 
back  and  sides  of  her  the  said 
Mary  Ann  Parsons  of  which  said 
mortal  bruises  so  caused  as  afore- 
said the  said  Jftfory  Atm  Parsons 
from  the  said  first  day  of  January 
in  the  year  of  our  Lord  1860  until 
the  fourth  day  of  January  in  the 
year  of  our  Lord  1850  then  and 
there  to  wit  at  the  parish  aforesaid 
in  the  county  aforesaid  did  lan- 
guish and  languishing  did  live  on 
which  said  fourth  day  of  January 
in  the  year  last  aforesaid  the  said 
Mary  Ann  Parsons  at  the  pariah 
aforesaid  in  the  county  aforesaid  of 
the  aaid  mortal  bruises  so  given  as 
aforesaid  died.  And  to  the  said 
Robert  Courtiee  Bird  and  Sarah 
his  wife  the  said  Mary  Ann  Par» 
sons  in  manner  and  form  aforesaid 
by  the  means  aforesaid  feloniously 
wickedly  wilfolly  and  unlawfully 
and  of  their  malice  aforethought 
did  kill  and  murder  against  the 
peace  of  our  lady  tbe  Queen  her 
crown  and  dignity. 

And  they  the  said  Robert  Conr^ 
Hee  Bird  and  the  said  Sarah  the 
said  wife  of  the  said  Robert  CoW' 
Hce  Bird  further  say  that  the  said 
felony  and  murder  so  charged  upon 
them  in  the  said  last  mentioned 
indictment  as  aforesaid  included 
divers  assaults  therein  supposed 
and  alleged  to  have  been  made  and 
committed  by  them  the  said  Robert 
Conriice  Bird  and  the  said  Sarah 
the  said  wife  of  the  said  Robert 
Bird  against  the  person 


of  the  said  Mary  Ann  Parsons  in 
the  said  indictment  named.    And 
they  the  said  Robert  Courtiee  Bird 
and  the  said  Sarah  the  said  wife  of 
the  said  Robert  Courtiee  Bird  fur- 
ther say  that  they  did  then  and 
there  respectively  plead  not  guilty 
to  the  said  last  mentioned  indict- 
ment and  that  they  were  thereupon 
then  and  there  in  due  form  of  law 
respectively  tried  upon  the  said  last 
mentioned  indictment  by  a  jury  of 
the  said  county  then  and  there  in 
due  form  of  law  summoned  im- 
pannelled  and  sworn  to  speak  the 
truth  of  and  concerning  the  pre- 
mises in  the  said  last  mentioned 
indictment  mentioned  and  to  try 
the  said  issues  so  joined  between 
our  sovereign  lady  the  Queen  and 
them  the  said  Robert  Courtiee  Bird 
and  the  said  Sarah  the  said  wife  of 
the  said  Robert  Courtiee  Bird  re- 
spectively as  aforesaid  and  which 
said  jury  upon  their  oaths  did  then 
and  there  say  that  they  the  said 
Robert  Courtiee  Bird  and  the  said 
Sarah  the  said  wife  of  the  said 
Robert  Courtiee  Bird  respectively 
were  not  guilty  of  the  premises  in 
the  said  last  mentioned  indictment 
specified  and  charged  on  them  re- 
spectively as  aforesaid  as  they  the 
said  Robert  Courtiee  Bird  and  the 
said  Sarah  the  said  wife  of  the  said 
Robert  Courtiee  Bird  by  their  pleas 
to  the  said  last  mentioned  indict- 
ment respectively  alleged  where- 
upon it  was  then  and  there  con- 
sidered by  the  said  last  mentioned 
Court  that  the  said  Robert  Courtiee 
Bird  and  the  said  Sarah  the  said 
wife  of  the  said  Robert  Courtiee 
Bird  of  tbe  premises  aforesaid  in 
the  said  last  mentioned  indictment 
specified  and  charged  on  them  re- 
spectively as  aforesaid  should  be 
discharged  and  go  acquitted  there- 
of without  day  as  by  the  record  of 
the  said  proceedings  now  here  ap- 
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pears.  And  they  the  said  Robert 
Cowiice  Bird  and  the  said  Sarah 
the  said  wife  of  the  said  Robert 
Cowtiee  Bird  farther  say  that  they 
the  said  Robert  Co/urtice  Bird  and 
the  said  Sarah  the  said  wife  of  the 
said  Robert  Courtice  Bird  now  here 
pleading  and  the  said  Robert  Cow" 
tiee  Bird  and  the  said  Sarah  the 
said  wife  of  the  said  R(Aert  Cour- 
tiee  Bird  in  the  indictment  afore- 
said named  and  thereof  acquitted 
as  aforesaid  are  respectively  the 
same  identical  persons  respective- 
ly and  not  other  or  different  persons 
respectively  and  that  the  said  Mary 
Ann  Parsons  in  the  said  last  men- 
tioned indictment  named  is  the 
same  identical  Mary  Ann  Parsons 
as  is  named  in  the  indictment  to 
which  they  the  said  Robert  Coiir- 
tice  Bird  and  the  said  Sarah  the 
said  wife  of  the  said  Robert  Comr- 
tiee  Bird  are  now  here  pleading 
and  that  the  said  assaults  so  in- 
cluded in  the  said  felony  and  mur- 
der so  charged  upon  them  the  said 
Robert  Courtice  Bird  and  the  said 
Sarah  the  said  wife  of  the  said 
Robert  Comiice  Bird  in  the  said 
indictment  in  this  plea  mentioned 
in  this  behalf  and  therein  supposed 
and  alleged  to  have  been  made  and 
committed  by  them  against  the 
person  of  the  said  Mary  Ann  Par- 


sons  as  aforesaid  are  the  same 
identical  assaults  beatings  ill-treat- 
ings  and  woundings  respectively 
as  in  the  said  indictment  to  which 
they  the  said  Robert  Courtice  Bird 
and  the  said  Sarah  the  said  wife  of 
the  said  Robert  Courtice  Bird  are 
now  here  pleading  are  respectively 
supposed  and  alleged  to  have  been 
made  done  given  and  committed 
respectively  by  them  the  said  Ho- 
bert  Courtice  Bird  and  the  said 
Sarah  the  said  wife  of  the  said 
Robert  Courtice  Bird  respectively 
and  not  other  or  different.  Where- 
fore they  pray  judgment  of  tbe 
Court  here  whether  our  said  lady 
the  Queen  will  or  ought  furtber  to 
prosecute  impeach  or  charge  them 
on  account  of  the  premises  in  the 
said  indictment  to  which  they  are 
now  here  pleading  contained  and 
specified  and  whether  they  ought 
further  to  answer  thereunto  re^ 
spectively  and  that  they  may  be 
dismissed  this  Court  without  delay. 

REPLICATION. 
That  they  were  not  acquitted  of 
felony  and  murder  including  the 
same  identical  assaults  beating  ill- 
treating  and  wounding  as  in  the 
indictment  to  which  the  said  R.  C. 
Bird  and  Sarah  his  wife  have  now 
pleaded.    Modo  et  forma. 


Note.^-The  judgments  of  all  the 
learned  Judges  in  this  case  have 
been  printed  verbatim  from  copies 
kindly  supplied  by  their  Lordships 
to  the  Editor,  with  the  exception  of 
the  judgment  of  Pollock  C.  B., 
and  that  of  Mauls  J.;  which 
latter  was  not  put  into  writing  by 
his  Lordship.  These  two  have 
been  printed  from  the  short-hand 


writer*8   notes    furnished   to  the 
editor  by  Mr.  Gumey. 

In  the  judgment  of  Alderbon 
B.,  there  are  two  or  three  passages 
printed  between  brackets,  which  it 
is  believed  formed  part  of  the  judg- 
ment as  delivered  by  his  Lordship, 
though  they  do  not  appear  in  the 
judgment^ as  written. 
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Coranij 
Lord  Campbell  C.  J. 


Alderson  B. 
PlattB. 


Coleridge  3, 
Talfourd  J. 


Upon  the  trial  for  a  felony  of  William  DaviSf  at  the  in  an  indicia 
Quarter  Sessions  held  ht  Dorchester  on  the  Slstof  De-  SreenMhe 
cember,  a.  d.  1850,  it  appeared  that  the  property  alleged  property 
to  be  stolen  was  stated  in  both  counts  of  the  indict-  laid  as  be- 
ment,  (a  copy  of  which  is  hereunto  annexed  as  part  of  ^^^ckrU-^ 
the  case)  (a),  to  be  the  property  of  Darius  Christo-  topher.  The 
pher.    A  person   of  the  name  of  Christopher,   the  when  called^ 
proeecutor  of  the  charge,  was  called  as  a  witness,  and  name^w"' 
on  being  asked  what  was  his  Christian  name,  said  it  Tnus. 
was  "  Trius.''     It  was  then  objected  by  the  prisoner's  it  waa  en- 
counsel  that  the  property  had  been  laid  in  the  wrong  ^l^^^^  ^^ '" 
person.     It  was  answered,  that  the  rule  of  law  as  jury  whether 
to  idem  sonans  was  applicable ;  and  that  Tritts  and  names^ 
Darius,   when    pronounced,  sounded    as   the  same  *?.^**®^  j 
words.     And  of  this  opinion  was  the  Court,  and  over-  therefore, 
ruled  the  objection.     The  trial  then  proceeded,  and  b«en  treated 
the  prisoner  was  found  guilty  on  the  second  count,  at  the  trial 

'  ^        J  aa  a  question 

The  Court  did  not  pass  sentence ;  but  reserved  the  of  law  for 
question  above  mooted  for  the  opinion  of  this  Court.  [^^  conw:- 
The  prisoner  was  di8charG:ed  on  recognizance  of  bail  *»<>»  ,^*f 

Quashed. 

to  appear  and  receive  judgment  at  the  next  Quarter 

(q)  Nothing  turned  upon  the  cehdnff,  &c.  one  spade  and  one 
indictmenty  which  was  in  the  or-  aze  of  the  goods  and  chattels  of 
dinary  form ;  the  first  count  was  Darius  Christopher.  It  has  there- 
for stealing,  the  second^  for  re-  fore,  heen  omitted. 
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Sessions  in  April  The  question  for  the  Court  is,— 
are  the  words  "  Trius"  and  "  Darius'*  pronounced  so 
as  to  produce  the  same  sound  ?  If  so,  the  conviction 
is  to  stand  ;  if  not,  the  prisoner  is  to  be  entitled  to  an 
acquittal. 

The  following  addition  was  made  to  the  above  case 
by  the  Chairman  of  the  Quarter  Sessions  : 

This  case  having  been  sent  back  (a)  for  the  Chair- 
man of  Sessions  to  state  whether  it  was  left  to  the 
jury  to  decide  '*  if  the  two  names  sound  alike,  so  as 
to  designate  the  prosecutor  and  no  one  else,  thereby 
distinguishing  him  from  all  others,  I  beg  to  state, 
that  on  my  laying  down  the  rule  w  to  names  being 
idem  sanantiaf  and  the  Court  being  of  opinion  that 
the  names  Darius  (as  pronounced  in  the  Dorset  dia- 
lect Darius)  and  Trius  bounded  alike,  the  case  pro- 
ceeded, without  its  being  either  expressly  or  substan- 
tially left  to  the  jury  to  decide  aj(  to  the  question  of 
the  names  sounding  alike ;  but  the  jury  found  their 
verdict  on  the  facts  of  the  case,  and  the  motion  of 
counsel  was  in  arrest  of  judgment ! '' 

On  Saturday^  26th  Aprils  1851,  this  case  (which 
had  been  shortly  argued  by  Ffookes  on  behalf  of  the 
prisoner  on  the  8th  of  January)  was  considered  by 
thq  Judges :  and  the  Court  held  that  \he  conviction 
must  be  quashed,  as  the  Chairman  had  not  treated 
the  question  respecting  the  similarity  of  sound  of  the 
two  names  as  a  question  of  feet  for  the  jury,  but  as 

distinguishing  him  from  all  othen. 
If  it  was  not  etpreujjf  left  to  thao, 
was  it  substantially  left  to  them  so 
as  practically  to  leave  the  dedsioa 
of  it  to  them  and  not  to  the  Comt, 
as  it  always  is  a  qneation  of  fact 
for  the  jnry»  and  not  for  the 
Judge.* 


(a)  The  following  minute 
made  by  the  officer  of  the  Court : — 
''Ordered  that  this  case  be  sent 
back  to  the  Chairman  of  the  Ses- 
sions, in  order  that  he  may  state 
whether  it  was  left  to  the  jury  to 
decide  if  the  two  names  sound 
alike  so  as  to  designate  the  pro- 
secutor and  no  one  else,  thereby 
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one  of  law  which  it  was  for  him  to  determine ;  and  1851. 

this  Court  could  not  affirm  as  a  matter  of  law  that  the  D^y,g»g 

two  names  sounded  alike.  Case. 


REGINA  t;.  JOHN  POYSER.  185I 


Lord  Campbell  C.  J. 


Aldbrson  B. 
Platt  B. 


COLBRIDOB  J. 

Talfourd  J. 


The  prisoner  was  tried  before  Mr.  Baron  Alder-  a.  empbyed 
SON,  for  larceny,  at  the  Spring  Assizes,  a.  d.  1851,  SdiOT'toecU 
for  the  county  of  Leicester.     It  appeared  at  the  trial  clothes  for 
that  the  prisoner  was  employed  by  the  prosecutor,  the*coiuItry, 
who  was  a  tailor,  to  sell  clothes  for  him  about  the  ^oatrusted 

'  ,  with  a  parcel 

country,  and  upon  the  following  terms: — ^The  prose-  of  clothes  on 
cutor  fixed  the  price  of  each  article,  and  the  prisoner  tenns  :^b!^ 
was  intrusted  to  sell  them  at  that  fixed  price,  and  fif^dthe 

*  price  of  each 

when  he  had  done  so  he  was  to  bring  back  the  money  artide,  and 
and  the  remainder  of  the  clothes  unsold,  and  was  seii^hat 
to  have  three  shillings  in  the  pound  on  the  monies  ^  P"^^.> 
received  for  his  trouble.     On  the  12th  of  jPe&ruary «back  the 
last  he  took  away  a  parcel  of  clothes  upon  these  ^y^^^j 
terms,  and  instead  of  disposing  of  them  according  clothes  to  B., 
to  the  above  arrangement,  he  fraudulently  pawned  to  have  three 
a  portion  of  them  for  his  own  benefit,  and  having  so  the  Mund^ 
done  he  afterwards  fraudulently  appropriated    the  forhistrou- 
residue  to   his  own   use.     These  facts  having  ap-  pawns  some, 
peared,  the  learned   Baron  directed  the  jury,  that  ^u^ientiy 
the  original  bailment  of  the  goods  by  the  prosecutor  appropriates 

we  rest. 
Hdd^  that  such  appropriation  was  larceny. 

r2 
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1851.  to  the  prisoner  was  determined  by  his  unlawful  act 
Potbbr'b  ^^  pawning  part  of  them,  and  that  the  subsequent 
Ca«e.  fraudulent  appropriation  by  the  prisoner  of  the  resi- 
due of  the  goods  to  his  own  use  would  in  point  of 
law  amount  to  larceny.  Upon  this  direction  the 
prisoner  was  found  guilty,  and  the  question  for  this 
Court  was,  whether  this  direction  was  right. 

On  the  26th  of  Aprils  this  case  was  argued  by 
O'Brien^  for  the  prisoner. 

The  contract  with  the  prisoner  was  distinct  and 
separate  with  regard  to  each  article  entrusted  to  him. 
The  fact  of  his  receiving  all  the  articles  at  one  time 
was  a  mere  accident,  which  makes  no  legal  difference 
in  the  case :  each  article  had  a  separate  price  affixed 
to  it.  After  he  had  pawned  some  of  the  articles, 
when  was  the  original  bailment  of  the  others  deter- 
mined ? 

lx>rd   Campbell ^The  case  states,   that  on   the 

12th  of  February^  he  took  away  a  parcel  of  clothes; 
we  must,  therefore,  regard  the  delivery  of  that  par- 
cel as  one  bailment  of  all  the  articles  contained  in 
the  parcel. 

O'Brien.  The  prisoner  had  authority  to  break 
the  bulk  ;  the  contract  imposed  on  him  the  necessity 
of  opening  it  in  order  to  take  out  each  article*  and 
deal  with  it  separately. 

Coleridge  J.— Why  may  not  there  be  a  single 
contract  embracing  several  particulars,  as  for  in- 
stance, where  a  carrier  is  entrusted  with  various 
articles  to  leave  at  different  places,  all  of  which 
articles  are  placed  in  one  bag;  if  he  wrongfully 
deals  with  any  one,  is  it  not  a  breaking  bulk  of 
the.  whole? 

0*Br%en.  The  doctrine  of  breaking  bulk  turns 
on  there  being  no  authority  to  open  the  parcel,  and 
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deal  with  any  one  of  the  articles  separately  from  the       185K 

Aldbrson  B. — If  you  can  make  out  this  to  be  like       Case, 
the  case  of  a  carrier  entrusted  with  several  parcels 
under  several  distinct  contracts,  then  certainly  it  is 
no  larceny. 

Lord  Campbell  C.  J. — I  think  the  conviction  was 
right.  The  case  must  be  considered  as  though  it  was 
a  single  bailment.  If  there  had  been  several  bail- 
ments, then  the  wrongful  dealing  with  one  of  the 
articles  so  bailed  would  not  affect  the  case  as  to  any 
other  article.  But  it  makes  no  difference,  that  in 
one  parcel  there  were  several  articles.  The  law  has 
resorted  to  some  astuteness  to  get  rid  of  the  diffi- 
culties that  might  arise  in  the  case  of  a  wrongful 
dealing  with  one  or  more  of  several  articles,  all  of 
which,  when  entrusted,  had*  been  contained  in  one 
bulk. 

Aldbrson  B.  and  Platt  B.  concurred. 

Coleridge  J. — ^The  fact  of  different  prices  being 
affixed  to  each  article  makes  no  difference  in  the  case. 


REGINA-r.  WILLIAM  POTTER.  1851. 


Cbram, 
Lord  Campbell  C.  J. 


Aldbrson  B. 
Plait  B. 


Coleridge  J. 
Talfourd  J. 


The  prisoner  was  tried  before  Mr«  Justice  Cress*  what  u  a 
well,  at  the  Lvoerpool  Spring  Assizes,  for  breaking  J^JIJjf^nder 
and  entering  the  counting-house  of  David  Gamble^  at  stat  7  &  s 
the  parish  of  Prescotf  and  stealing  therein,  five  bun-  «.  is?' 
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1851.      dred  pennies,  &c.,  the  moneys  of  the  said   David 

Pottbr'8    Gamble. 
Case.  It  appeared  in  evidence,  that  David  Gamble  was 

the  proprietor  of  extensive  chemical  works  at  Prescoff 
and  that  the  prisoner  broke  and  entered  a  building, 
part  of  the  premises  of  David  Gamble^  which  was 
'  commonly  called  the  machine-honse,  and  stole  therein, 
a  large  quantity  of  copper  money.  In  this  building 
there  was  a  weighing  machine,  at  which  all  goods  sent 
out  were  weighed,  and  one  of  Gamble's  servants,  kept 
in  that  building  a  book,  in  which  he  entered  all  goods 
weighed  and  sent  out.  The  account  of  the  time  of 
the  men,  employed  in  different  departments,  was 
taken  in  that  building,  and  their  wages  were  paid 
there.  The  books  in  which  their  time  was  entered, 
were  brought  to  that  building,  for  the  purpose  of 
making  the  entries  and  paying  the  wages.  At  other 
times,  they  were  kept  in  another  building  called  the 
office,  where  the  general  books  and  accounts  of  the 
concern  were  kept.  It  was  objected  for  the  prisoner, 
that  the  building  broken  and  entered  by  him,  was  not 
properly  described  as  a  counting-house.  The  jury 
found  the  prisoner  guilty,  and  the  learned  Judge 
abstained  from  passing  any  sentence,  wishing  to  have 
the  opinion  of  this  Court  on  the  question : — 
,  Whether  the  prisoner  could  be  punished  for  break- 
ing and  entering  a  counting-house,  and  stealing 
therein,  or  for  simple  larceny  only. 

In  the  mean  time  he  remained  in  custody. 

On  Saturday  J  26th  Aprils  Lord  Campbell  C.  J. 
said,  that  the  Court  were  unanimously  of  opinion, 
that  there  was  abundant  evidence  to  shew  that  this 
was  a  counting-house,  and,  therefore,  came  within  the 
provisions  of  stat.  7  &  8  Geo.  4,  c.  29,  s.  15  (a). 

(a)  No  Counsel  appeared  on  either  side. 


r 
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REGINA  V.  HALLETT.  1851. 


Coramy 
Lord  Campbell  C.  J. 


Alderson  B« 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


The  prisoner  was  tried  before  Mr.  Justice  Tal-  ii.,  ade- 
fOURD,  at  the  Ghucester  Spring  Assizes,  a.  d.  1851,  SSe?"" 
for  perjury  committed  before  an  arbitrator,  on  an  before  a 
arbitration,  directed  by  order  of  the  Judge  of  a  County  Coun  Judge, 
Court,  and  assent  of  the  parties,  pursuant  to  the  77th  f^^e^r 
section  of  the  9  &  10  Vict.  c.  95.    The  oath  was  before  an 
administered,  in  the  usual  form,  by  the  arbitrator  whom  the 

It  was  otnected  for  the  prisoner,  that  the  arbitrator  by  whom  A. 
had  no  power,  either  under  the  County  Court  Act  or  Held,  that 
otherwise,  to  administer  the  oath,  and  that,  neither  g°^7o"rL 
by  that  act  or  otherwise,  was  a  party  sworn  and  giving  c.  95,  a.  77 , 
evidence  on  such  arbitration,  made  liable  to  the  pains  had  no^ 
of  perjury.  authority  to 

r     J     J  admmister 

The  prisoner  was  found  guilty :  The  learned  Judge  an  oa&,  and, 
respited  the  judgment,  and  reserved  the  following  vunor* 
question  for  the  opinion  of  this  Court, — Whether  an  ?'*? V?  Y 
indictment  for  perjury  will  lie  in  respect  of  an  oath  perjury. 
so  taken  and  evidence  so  given  ? 

On  the  26th  Aprils  this  case  was  argued  by  Skinner 
for  the  prisoner,  and  MacMahan  for  the  Crown. 

SJtinner.  The  fact  of  the  prisoner  being  a  defend- 
ant in  the  suit,  and  therefore  one  of  the  parties,  seems 
to  make  no  difference  in  the  case. 
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IS5U  Lord  Campbell  C.  J.*— That  circomstance  does  not 

ilALLBTT'8  ^*  ^^^  aflTcct  thc  question. 

Case.  Skinner.     Prior  to  the  stat.  3  &  4  Wm.  4,  c.  42,  an 

arbitrator  had  no  power  to  administer  an  oath,  {Wat- 
son on  Awards^  p.  103,  2nd  ed.).  Sect.  41,  of  that 
act,  seems  to  refer  solely  to  proceedings  before  the 
superior  Courts,  and  to  have  no  bearing  on  cases 
arising  under  the  County  Courts'  Act,  (stat.  9  &  10 
Vict.  c.  95) ;  so  that  unless  it  be  by  some  provision  of 
the  act,  the  arbitrator  had  here  no  authority  to  ad- 
minister an  oath.  Sections  69,  77,  83,  84,  contain 
all  the  provisions  that  can  in  any  way  bear  on  the 
subject.  The  two  latter,  seem  to  shew  that  the  oath 
must  be  taken  before  the  Judge  of  the  Court,  and  be 
administered  in  Court  by  the  proper  officer  of  the 
Court;  in  the  same  way  as  witnesses  are  sworn 
in   Court,  before   they   are  examined    by   a  grand 

jury. 

MacMahon  for  the  Crown. 

As  this  was  a  judicial  investigation  before  an  officer 
appointed  under  an  act  of  Parliament,  the  arbitrator 
had  impliedly  all  necessary  authority  for  the  dae 
administration  of  justice.  In  very  many  cases,  autho- 
rity  to  administer  an  oath,  is  given  to  justices  of 
peace  only  by  implication.  {BwnCs  Justice^  tit.  Oaths ; 
Dalton*s  Justice;  Brook.  Ahr.  JExam.  pi.  32.) 

Alderson  B. — Stat.  9  &  10  Vict.  c.  95,  s.  77,  only 

authorizes  the  Judge  to  refer  the  case,  and  makes  a 

reference  irrevocable  without  his  consent ;  it  is,  in  that 

.  respect,  put  upon  the  same  footing  as  a  reference  by 

order  of  Nisi  Prius. 

The  arbitrator's  business  is,  merely  to  direct  how 
the  verdict  shall  be  entered. 

MacMahon.  A  Judge,  sitting  at  Nisi  Prius,  has  no 
power  expressly  given  him  to  administer  an  oath ;  it 
is  only  incidental  to  his  office. 


r 
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Coleridge  J. — How  do  you  distiDguish  this  case       1851. 
from  the  practice  before  an  arbitrator  prior  to  the  hallett' 
passing  of  stat.  3  &  4  Wm.  4,  c.  42  ?  Case- 

Lord  Campbell  C.  J. — There  is  no  doubt  about 
this  case.  The  arbitrator  clearly  has  no  power  to 
administer  an  oath,  unless  it  is  given  to  him  impliedly 
by  Stat.  9  &  10  VicL  c.  95,  s.  77 ;  but  that  section 
only  enables  the  Judge  to  refer  matters  to  arbitration ; 
it  gives  no  power  to  the  arbitrator,  other  than  those 
which  an  arbitrator  had  before  the  passing  of  stat. 
3  &  4  Wm.  4,  c.  42.  And  at  that  time  no  one  had 
authority  to  administer  an  oath,  unless  it  were  given 
to  him  by  express  statute,  or  he  were  sitting  judicially, 
according  to  the  course  of  the  common  law.  In 
Chroenvelt  v.  Burwell^  1  Ld.  Raym.  472,  Lord  HoU 
is  reported  to  have  intimated  an  opinion,  that  where 
judicial  power  is  given  to  persons  by  statute,  they  ma^ 
by  consequence  of  law  administer  an  oath.  I  am 
unwilling  to  state  anything,  as  certain,  which  Lord 
Holt  thought  doubtful;  but  that  question  is  not 
involved  in  the  case  before  us. 

Coleriboe  J. — It  must  be  understood,  that  our 
judgment  does  not  turn  on  the  fact  of  the  present 
defendant  having  been  one  of  the  parties  to  the 
suit 
The  rest  of  the  Court  concurred. 


8 
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185L 


REGINA  V.  MARY  ANN  BENNETT. 

Cararn^ 
Lord  Campbell  C.  J. 


Aldbrson  B. 
PlattB. 


Coleridge  J. 
Talfourd  J. 


Indictment 

contain  suffi- 
cient airer- 
ments  of  the 
identity  of 
the  party, 
respecting 
whom  the 


peijurjr 
committed. 


Mary  Arm  Bennett  was  tried  before  Talfourd  J. 
at  the  Spring  Assizes  for  the  oonnty  of  Oloucetter^ 
A.  D.  1 85 1,  on  an  indictment  charging  her  with  wilful 
and  corrupt  perjury,  committed  on  the  trial  at  the 
Okmcester  Spring  Assiies,  a.  d.  1850,  of  Shadrach 
Leuou  and  Itaac  Hapkiau  for  a  rape  upon  herself. 

The  indictment  against  Mary  Ann  Bennett^  after 
stating  the  trial  and  the  oath  taken  by  the  prisoner  as 
a  witness  in  the  usual  form,  proceeded  thus  to  allege 
the  materiality  of  the  matters  assigned  as  peijury, 
and  the  prisoner's  eridence  to  which  the  assignmaits 
were  applieable : 

*'  That  upon  the  trial  of  *he  said  indictment  the 
following  questions  became  and  were  material,  and 
each  of  them  respectively  became  and  was  a  material 
question,  whether  or  not  the  said  Mary  Ann  Bennett 
ever  got  one  Milo  WiUkmu  to  write  a  letter  for  her ; 
and  whether  or  not  she  the  said  Mary  Ann  Bennett 
saw  the  said  MUo  Williams  at  the  house  of  the  father 
of  the  said  prisoner  Shadrach  Lewts  when  the  said 
letter  was  written ;  and  whether  or  not  she  ever  saw 
the  said  MUo  Williams  at  the  house  of  the  said  father 
of  the  prisoner  Shadrack  Lewis ;  and  whether  or  Dot 
she  ever  saw  the  said  Milo  Williams  in  any  house ; 
and  whether  or  not  she  ever  saw  the  said  Milo  WU- 
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Uam$  more  than  once;  and  whether  or  not  the  said       1851. 
Shadrack  Lewis  and  the  said  Isaac  Hopkins^  or  either  bbmmbtt'b^ 
of  them,  violently,  feloniously,  and  against  the  will  of      Case. 
the  said  Mary  Ann  Bennett^  ravished  her. 

^*  That  the  said  Mary  Ann  Bemett  being  so  sworn, 
&c.,  then  and  there  on  the  said  trial,  upon  her  oath 
aforesaid,  falsely,  corruptly,  and  wilfully,  &c.,  did 
depose  and  swear  (amongst  other  things)  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  she 
(meaning  the  said  Mary  Ann  Bennett)  never  got  a 
Mr.  Milo  WilUams  (he  the  said  Milo  Williams  being 
then  present  in  Court  during  the  said  trial)  to  write 
a  letter  for  her,  and  that  she  (meaning  the  said  Mary 
Ann  Bennett)  did  not  see  the  said  Mr.  MUo  Williams 
at  the  house  of  the  father  of  the  said  prisoner  Shadrack 
Lewis  J  when  the  said  letter  was  written,  and  that  she 
(meaning  the  said  Mary  Ann  Bennett)  never  saw  the 
said  Mr.  Milo  Williams  at  the  said  house  of  the  said 
father  of  the  said  prisoner  Shadrack  Lewis^  and  that 
she  (meaning  the  said  Mary  Ann  Bennett)  never  saw 
the  said  Milo  WUUams  in  any  house,  and  that  she 
(meaning  the  said  Mary  Ann  Bennett)  never  saw  tb^ 
said  MUo  Williams  more  thap  Quce ;  and  that  the  said 
Shadrack  Lewis  and  Isaac  ffcpkins  violently,  feloni- 
ously, and  against  the  consent  of  the  said  Mary  Ann 
Bennett,  ravished  her." 

The  indictment  then  proceeded  to  negative  the 
truth  of  the  matters  sworn  in  these  terms : — 

^'  Whereas  in  truth  and  in  fact  the  said  Mary  Ann 
Bennett  did  get  the  said  MUo  WiUiams  to  write 
a  letter  for  her,"  &c. 
and  concluded  in  the  usual  form. 

It  was  proved  that  at  the  trial  of  jLewis  and  Hop- 
kins, the  prisoner,  then  the  witness,  was  asked,  on 
her  cro8s*ezamination,  whether  she  ever  got  Mr.  MUo 
WUUams  (who  was  pointed  out  to  her  in  Court)  to 
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1851.  write  a  letter  for  her?  That  she  replied,  '^  No,  I  did 
Bbnnbtt'8  not*'*  That  a  letter  was  then  exhibited  to  her,  and 
^^••^  the  question  was  repeated  as  to  "  this  letter."  That 
she  repeated  her  denial.  She  was  then  asked,  ^*  Did 
yon  not  get  Mr.  MUo  Williams  to  write  this  letter  at 
Lewis's  father's  house?"  She  replied,  **  I  did  not." 
She  was  then  asked,  *^  Whether  she  ever  saw  Williams 
at  Lewis's  fether's  house  ?"  She  said,  *'  I  never  did." 
Again,  "Whether  she  ever  saw  WUliamsf  She 
replied,  "  Once  at  Chepstow ;  never  but  once."  She 
was  then  further  asked,  '^  Whether  she  ever  saw  Wil- 
liams at  her  father's  house  ?"  She  replied,  "  Not  in 
any  house." 

The  questions  were  afterwards,  in  substance,  re- 
peated to  her  by  the  Judge ;  but  she  persisted  in  the 
same  denials. 

She  deposed  to  the  perpetration  of  a  rape  on  her 
person  by  both  prisoners  in  succession,  each  assisting 
the  other. 

After  the  trial  of  the  indictment  for  perjury,  the 
letter  in  question,  which  had  been  given  in  evidence 
to  contradict  her  on  the  trial  for  rape,  was  sworn  by 
Milo  Williams  to  have  been  written  at  the  house  of 
the  father  of  Lewis  after  the  committal  for  rape,  by 
himself,  upon  her  suggestion,  read  over  to  her  by 
him,  signed  by  her  with  her  mark,  and  by  him  taken 
away  for  transmission  to  Lewis  in  Ohucester  Gaol. 
It  was  as  follows . — 

^'  St  BriavalVs  Common^ 
"  Shadrack  Lewis.  Jany.  4th,  1850. 

"  Dear  Friend, 

''  Your  master,  Mr.  Milo  Williams,  called 
to  see  your  father  about  your  unfortunate  situation. 
I  have  told  him  I  will  do  all  I  can  to  clear  you,  and 
I  am  glad  I  was  at  your  father's  house  when  Mr. 
TFt/Ziam^  called .   I  should  not  have  went  to  the  {>olice 
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about  the  matter  at  all  if  I  had  not  been  persuaded       1851. 
by  Betty  Wood  and  Nancy  Vine.     I  had  too  many  b»nn»tt's 
backers,  or  I  should  not  have  troubled  about  it.     If       Case. 
yea  are  as  willing  as  myself  when  you  return,  I  have 
no  doubt  all  will  be  well  as  it  was  before.     Your 
father  is  well. 

**1  am,  yours,  &c. 

her 
"  Witness,  "  Mart  Ann  x  Bennett." 

'^  Milo  Williams.  mark. 

Other  confirmatory  proof  of  the  truth  of  Mr,  WUliams's    . 
statement  was  given  ;  and  the  jury  found  the  prisoner 
guilty  on  all  the  assignments  of  perjury,  except  on 
that  assigned  on  the  allegation  that  she  never  saw 
Williams  but  once,  (which  there  was  no  proof  to  nega- 
tive), and  the  assignment  on  the  allegation  of  rape 
itself, — ^the  sufficiency  of  which,  therefore,  it  is  not 
necessary  to  consider. 
For  the  prisoner  it  was  objected, — 
That  the  materiality  of  the  matters  assigned  as 
perjury  was  not  sufficiently  alleged  in  the  indictment ; 
That  the  reference  to  the  letter  was  too  vague  and 
general,  and  not  properly  pointed  to  the  particular 
letter  in  question ; 

That  the  reference  to  Milo  WiUiams^  and  to  Lewises 
Other's  house,  were  not  properly  introduced  by  an 
averment; 

That  the  letter  produced  in  evidence  was  not  suffi- 
ciently identified  with  the  statements  on  the  record  to 
support  them. 

It  was  also  contended,  that  the  whole  transaction  of 
the  letter  was  not  sufficiently  material  to  the  charge 
of  rape ;  but  the  learned  Judge  thought  it  clearly  was 
so  under  all  the  circumstances  in  proof  before  him, 
and  he  did  not  reserve  this  objection.   But  he  respited 
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I85I.       the  Judgment,  and  reserved  the  other  objections  for 
Bbnnbtt'8   *^®  opinion  of  this  Court. 


Case. 


On  the  26th  of  April,  this  case  was  argued  by 
MacMahon  for  the  prisoner. 

AH  the  assignments  of  perjury  are  defective  in  not 
identifying  the  MUo  WilUams^  spoken  of  in  the 
charging  part  of  the  indictment,  with  the  MUo 
WWkamM  pfevkmaly  spoken  of  in  the  introductory 
averments.  It  might  have  been  a  material  question 
at  the  first  trial,  whether  Ann  Bennett  got  a  particular 
Mih  WUliams  to  write  a  letter,  and  the  answer  which 
is  alleged  to  have  been  given  may  have  referred  to  a 
different  MUo  WUliams.  The  defect  consists  in  the 
omission  of  the  word  *^  said." 

CoLERiDOB  J. — You  Say  that  Mib  WUliams  should 
have  been  alleged  to  have  been  pointed  out  to  her, 
and  that  the  indictment  should  have  averred  the 
identity  of  the  MUo  WUliams  in  question  with  the 
person  so  pointed  out  to  her.  But  the  indictment 
avers  that  it  was  a  material  question,  whether  she  got 
any  MUo  WUliams  to  write  a  letter. 

Lord  Cautpbell. — I  see  no  ambiguity  here ;  the 
identity  of  MUo  Williams  is  completely  preserved 
throughout.  As  to  the  objection  respecting  the  letter, 
it  is  averred  to  be  material  whether  she  got  MUo 
WUliams  to  write  ^'a  letter;"  what  letter  is  alluded 
to  is  a  matter  of  evidence,  and  the  letter  proved  was 
clearly  material. 

Alderson  B. — I  am  of  the  same  opinion.  The 
indictment  comprehends  any  persons  of  the  name  of 
MUo  Williams ;  the  description  in  the  indictment  is, 
therefore,  larger  than  the  description  in  the  proof; 
and  then  the  MUo  WUliams  in  question  is  identified 
with  the  writer  of  the  letter. 
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CoLERiDOE  J. — It  would  Lave  been  clearer  if  the      I851» 
Milo  Williams  in  question  had  been  alleged  to  have  b»nn»tt's 
been  the  man  who  was  pointed  out  to  her  in  Court ;       Case, 
and  if  there  had  been  no  other  description  beyond 
the  name  to  establish  the  identity,  I  am  inclined  to 
think  that  the  indictnient  would  lunre  been  bad ;  but 
he  is  described  also  as  the  writer  of  the  letter. 

Platt  B.  and  Talfourd  J.  concurred. 


REGINA  V.  WILLIAM   FORD,  fflGGINSON,       »8^'' 

AND   MADDOCK. 

Coram^ 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


The  prisoners  were  tried  before  C  8.  Greaves,  Esq.  In  ctoss-ex- 
Q.  C,  at  the  Stafford  Spring  Assizes,  a.  d.  1851,  for  Sj?for 
a  burglary  in  the  dwelling-house  of  Edward  Johnson,  *?>«  pnwecu-    » 
and  stealing  thereirom  two  hams.     It  was  clearly  CknmseiwUi 
proTed  that  the  burglary  had  been  committed  by  1^^^"  ^ 
some  person  or  persons,  and  that  a  large  and  a  small  the  witness's 
ham  had  been  stolen.    The  next  morning  but  one  into?is^ 
after  thebui^lary^  HigginsonznA  Maddoch  being  found  ^^ ^^^^ 
in  possession  of  the  large  ham  so  stolen,  were  appre*  he  mar  read 
bended.    Maddock,  whilst  in  custody,  made  a  state-  to  uk  idm^ 
ment  to  a  policeman,  in  consequence  of  which  the  JlJd^^read 
policeman  went  with  Maddock  to  Ford,  and  asked  ithestoi 

perseveres  in 

the  statement 

which  he  has  made  in  Court. 

The  proper  eourse  is  to  read  the  deposition  to  him  at  the  time,  and  to  cross-examine 

upon  it,  or  to  pat  it  in  afterwards  as  evidence  for  the  prisoner. 
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I85L  Fcrd  ^^  where  the  hams  were  that  he  had  bought  of 
p^jyj.g  Higginsanf"  Ford  at  that  time  denied  having  any 
Case.  hams,  but  on  the  way  towards  his  house  he  said  to 
the  policeman,  ^^  I  have  the  little  ham  at  home,  but  I 
know  nothing  at  all  about  the  big  ham/'  The  police- 
man added,  that  neither  he  nor  Maddock  had  said 
anything  about  little  or  big  hams  in  Ford^s  hearing 
before  Ford  made  this  statement  On  cross-examina- 
tion, the  policeman  was  several  times  asked  whether 
Maddock  did  not  say  in  Fard^s  hearing,  when  he 
first  met  with  Fordy  ^*  that  is  the  man  that  bought 
the  big  and  the  little  ham,"  which  he  as  often  denied. 
The  prisoner's  Counsel  then  proposed  to  put  his  depo- 
sition into  his  hand,  to  desire  him  to  read  it,  and 
having  done  so,  to  ask  him  ^^  whether  he  adhered  to 
the  statement,  that  nothing  had  been  said  about  the 
big  or  little' ham  in  Ford's  hearing  before  Ford  made 
the  statement  about  them/'  But  the  prisoner's 
Counsel  did  not  propose  to  put  the  deposition  in 
evidence.  The  deposition  was  signed  by  the  police- 
man, and  contained  a  statement,  that  when  the  police- 
man met  Ford^  Maddock  said,  **  that  is  the  man  that 
bought  the  big  and  little  ham/' 

Mr*  Oreaves  consulted  Mr.  Justice  Patteson,  and 
finding  that  he  had  an  impression  that  the  course 
^  proposed  had  been  permitted  by  some  of  the  learned 
Judges,  but  that  his  opinion  was  opposed  to  it,  and 
entertaining  himself  a  very  decided  opinion  against 
such  a  course,  and  having  on  a  previous  day  in  the 
same  assizes  refused  to  permit  it  to  be  adopted,  be 
thought  it  better  to  refuse  to  permit  it  in  the  present 
instance ;  but  out  of  respect  for  the  opinion  of  any 
learned  Judge  who  might  have  permitted  such  a 
course,  and  in  order  that  a  point  so  likely  to  recur  at 
the  sessions  as  well  as  at  the  assizes  might  be  finally 
settled,  he  reserved  the  following  question  for  the 
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opinion  of  this  Court :  whether  the  prisoner's  Counsel       1851. 
was  entitled,  as  a  matter  of  right,  to  put  the  deposi-      Ton's 
tion  into  the  witness's  hand,  to  desire  him  to  read  it,       ^^^^• 
and  then  to  ask  him  whether  he  adhered  to  the  state-" 
ment  he  had  made. 

WiUiam  Ford  was  convicted,  and  sentenced  to 
twelve  calendar  months'  imprisonment,  with  hard 
labour. 

On  the  26th  of  Aprils  Powell^  who  appeared  for  the 
prisoner )  was  stopped  by  Lord  Campbell  C.  J.,  who 
said  that  the  question  was  res  judicata^  and  he  there- 
fore could  not  allow  it  to  be  argued ;  that  Parke  B. 
had  given  him  a  ms.  note  of  a  decision  which  was 
precisely  in  point. 

The  note  was  as  follows  (a)  : — 

'*  Some  cases  occurred  before  Coltmak  J.  at  Yorkj 
and  myself  at  Liverpool^  in  which  the  Counsel  for  the 
prisoner,  on  ciross-examining  a  witness  for  the  prose- 
cution, offered  to  put  into  his  hand  his  deposition 
before  the  magistrate,  and  then  proposed  to  ask  him 
whether,  having  looked  at  the  paper,  the  witness  still 
persevered  in  the  statement  already  made  in  his 
evidence  in  Court.  We  had  some  doubt  as  to  the 
propriety  of  this  course ;  but  it  having  been  permitted 
by  some  Judges,  we  thought  it  right  to  allow  it.  As 
it  is  very  desirable  that  uniformity  should  prevail  in 
the  practice  in  this  respect,  I  have  to  request  the 
opinion  of  the  Judges  whether  we  were  right.  Dated 
this  28th  Aprilj  1843.  J«  Parke. 
**  Answer, 

^'  The  Judges  are  of  opinion  that  the  codrse  pur- 


(a)  Copied  verbatitD  from  Parks  B.*8  copy  of  RvsteU  on 
Vol  I. 

VOL.  II.  8 
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1851.      sued  in  this  case  is  inexpedient,  and  ought  not  to  be 
Po^,j»g     allowed  for  the  future.     29th  Aprils  1843. 
^^^^^*  **  Denman.         Patteson.       Rolfe. 

TiNDAL.  Williams.      Cresswell." 

Parke.  Coltman. 

Aldbrson.      Erskike. 
Lord  Campbell  C.  J.  added,  that  the  proper  course 
was  to  read  the  deposition  at  the  time,  and  then  to 
cross-examine  upon  it,  or  to  put  it  in  afterwards  as 
the  evidence  for  the  party  so  putting  it  in. 

Alderson  B. — ^The  contrary  course  might  open 
a  door  to  very  tricky  practice.  For  instance,  suppose 
the  witness  to  have  made  precisely  the  same  statement 
in  Court  with  that  contained  in  his  deposition,  and 
the  Counsel  to  put  the  deposition  into  his  hand,  and 
to  ask  him  whether  he  still  persisted  in  the  statement 
which  he  had  just  made  in  Court;  and  the  witness  to 
do  so ;  in  that  case  the  jury  would  naturally  conclude 
that  the  statement  and  the  deposition  materially  dif- 
fered,  and,  unless  the  deposition  was  read  in  Court, 
they  would  remain  under  that  false  impression,  and^ 
give  their  verdict  under  a  complete  misconception  of 
the  facts. 

The  rest  of  the  Court  concurred. 


r 
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REGINA  V.  SIMON  COHEN  AND  JOHN  1851. 

COLLINS.  

Coranif 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talpourd  J. 


At  the  General  Quarter  Sessions  of  the  Peace  for  a.,  bargain- 
the  county  of  Durham^  held  at  the  city  of  Durham,  ISSuTlome  . 
(before  Rowland  Burdon,  Esquire,  Chairman),  on  the  ^*^»^^J^' 
30th  day  of  December,  a.  d.  1850,  the  prisoners  were  lanst  go  to 
indicted  for  having,  on  the  10th  day  of  October,  a.  d.  *Ve!  m  u 
1848,  stolen  two  waistcoats,  the  property  of  Charles  ^i^  ^  «*^y 
Hall  Bowser.    The  prisoners  pleaded  not  guilty.  said,  "Then 

On  the  trial  it  was  proved,  that  on  the  said  10th  J^^/oTem 
day  of  October^  a.  n.  1848,  the  prisoners,  Cohen  and  for  twelve^ 
Collins,  called  at  the  shop  of  the  prosecutor,  Charles  to  which  il. 
Ball  Bowser,  who  was  a  tailor,  residing  at  Chester-  ^"^^^^g'^i/ 
le-Streetf  and  who  agreed  to  make  each  of  the  he  should 
prisoners  a  suit  of  clothes,  which  had  to  be  sent  to  ^istcoats 
Newcastle.  into  his  gig, 

which  was 

After  giving  the  order,  one  of  the  two  prisoners  then  sund- 
took  the  prosecutor  to  a  public-house,  where  he  gave  j^r!  B*re- 
him  some  liquor.     After  their  return  to  the  shop  the  ^^i>"^2^ 
prisoner   Cohen  asked    the  price  of  two  waistcoats  drove  off 
which  were  in   the   window.     The  prosecutor  said  ^stcoats 
they  were  fifteen  shillings.     Cohen  said,  "You  must  without  pay- 
go  to  the   lowest  price,    as  it  will    be    for    ready  and  ab- 
sconded for 

two  years. 

The  jury  returned  the  following  verdict : — '*  In  onr  opinion  the  waistcoats  were 
parted  with  conditionally,  that  the  money  was  to  be  paid  at  the  time,  and  that  A.  took 
uem  with  a  felonious  intent/' 

HeM^  a  larceny  in  A. 

s2 
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1851.  money;"  the  prosecutor  sajld,  ''Then  you  shall  have 
Cohbn'b  ^hem  for  twelve  shillings,"  which  was  agreed  to  by 
Case.       the  prisoner  {(hhen). 

The  prisoners  had  a  gig  standing  at  the  prosecutor's 
shop  door,  and  the  prisoner  Cohen  said  he  would  put 
the  waistcoats  into  the  gig,  in  which  Collins  was 
sitting,  to  which  the  prosecutor  replied,  "  Very  well." 
The  evidence  proved  that  Cohen  had  not  any  money, 
but  that  Collins  had,  and  when  Cohen  went  out  to  the 
gig,  the  prosecutor  said  he  thought  he  went  out 
to  get  the  money  from  Collins.  Cohen  had,  previous 
to  this,  asked  the  prosecutor  to  lend  him  thirty 
shillings. 

Immediately  after  the  waistcoats  had  been  placed 
in  the  gig,  Cohen  got  in,  and  they  drove  off  full 
gallop.  Upon  inquiry  next  day,  it  was  found  that 
the  prisoners  had  given  a  fictitious  address.  From 
that  time,  up  to  December ^  a.  d.  1850,  the  prosecutor 
had  been  unable  to  apprehend  the  prisoners. 

It  was  contended,  on  behalf  of  the  defence,  that 
there  was  no  case  to  go  to  the  jury,  inasmuch  as  it 
had  been  proved  by  the  prosecutor  that  a  complete 
sale  of  the  goods  had  taken  place,  and  that  he  had 
voluntarily  delivered  them  to  Cohen. 

This  was  overruled  by  the  Chairman,  and  the  jury 
found  Cohen  guilty  of  stealing  the  waistcoats,  and 
Collins  not  guilty. 

Cohen  was  discharged  on  bail  to  appear  when  called 
upon  to  receive  the  judgment  of  the  Court. 

The  jury,  in  answer  to  the  Chairman,  said,  in  their 
opinion  the  waistcoats  were  parted  with  conditionally, 
that  the  money  was  to  be  paid  at  the  time,  and  that 
Cohen  took  them  with  a  felonious  intent. 

The  question  for  the  opinion  of  this  Court  was,— 
Whether  the  conviction  of  Cohen  for  larceny  was 
proper  ? 
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On  the  26th  of  Aprils  HuddUstoni  for  the  prisoner,       1851. 
said  that  the  only  question  was,  whether  the  term     cohbn'i 
"conditionally"  in  the  verdict  meant  that  the  prose-       ^^** 
cutor  parted  with  his  property  in  the  waistcoats  on 
the  condition  of  being  paid  for  them  by  the  prisoner 
some  time  or  other, — as,  if  so,  it  would  be  no  larceny 
in  CoheUy  but  a  purchase  on  credit. 

Alderson  B. — It  means  that  the  waistcoats  were 
to  belong  to  the  prisoner  when  the  prisoner  complied 
with  the  condition  of  paying  twelve  shillings,  and  not 
before. 

Lord  Campbell  C.  J. — The  goods  were  clearly  taken 
ammo  farandi.  Collins  was  in  great  luck  to  get  off. 
This  is  an  express  finding  of  the  jury,  that  the  prose- 
cutor only  parted  with  the  possession  of  the  goods. 

The  rest  of  the  Court  concurred. 


REGINA  V.  CLEMENTS  AND  ANOTHER.  ^m. 


Coramy 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


At  the  General  Quarter  Sessions  of  the  Peace  for  xjndcr  stat. 
the  county  of  Kent,  on  the  31st  of  December,  a.  d.  "^"JJi^'' 
1851,  a  bill  of  indictment  was  preferred  against  John  the  deposi- 
ClemenU  and  John  Smith,  for  larceny.  nesarwhoTs^ 

Upon  the  bill  being  sent  before  the  grand  jury,  and  ^'^  ^t^^ 
the  prosecutrix  not  appearing,  they  sent  for  the  attor-  travel,  may 
ney  for  the  prosecution,  and  intimated  to  him  that  cWdemir 

before  the 
grand  jury,  as  well  as  before  the  petty  jury. 
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1851.      they  could  not  proceed  with  the  bill,  without  having 
Clbmbnt'b  *^^  deposition  of  the  prosecutrix.     Whereupon  the 

Case.  Counsel  for  the  prosecution  applied  to  the  Court  that 
those  depositions  might  be  sent  up  to  the  grand  jury, 
stating  to  the  Court  that  the  prosecutrix  was  an  aged 
woman,  and  too  ill,  from  infirmity,  to  travel  to  the 
sessions ;  that  the  deposition  had  been  taken  by  the 
magistrate,  at  the  dwelling-house  of  the  prosecutrix, 
in  the  presence  of  the  prisoners,  who  had  had  an 
opportunity  of  cross-examining  the  prosecutrix ;  and 
that  the  depositions  were  signed  by  the  prosecutrix 
and  the  magistrate ;  and  that  the  witnesses  to  prove 
these  facts  and  the  illness  of  the  prosecutrix  were  in 
attendance ;  and  that  their  names  were  on  the  back 
of  the  bill  of  indictment ;  which  facts  were  afterwards 
proved  on  the  trial,  and  the  depositions  of  the  pro- 
secutrix read  in  evidence,  in  pursuance  of  the  statute 
11  &  12  Vict.  c.  42,  8.  17. 

Counsel  for  the  prisoner  objected  to  the  depositions 
being  sent  before  the  grand  jury,  on  the  ground  that 
in  the  absence  of  the  prosecutrix,  her  depositions  were 
not  admissible  as  evidence  before  the  grand  jury, 
either  at  common  law  or  by  the  statute  11  &  12  Vict 
c.  42,  8.  17,  which  makes  it  lawful  to  read  such  depo- 
sition in  evidence  '^upon  the  trial;'*  and  it  was 
contended,  that  the  word  trials  meant  trial  before  the 
petty  jury,  and  not  the  preliminary  proceedings  before 
the  grand  jury.  The  Court  overruled  the  objection, 
and  ordered  the  depositions  to  be  sent  to  the  grand 
jury,  who,  thereupon,  returned  a  true  bill,  to  which 
the  prisoners  pleaded  **not  guilty,'*  and  upon  which 
they  were  tried,  convicted,  and  sentenced  to  nine 
calendar  months'  imprisonment,  in  the  Howe  of  Cot- 
rection^  with  hard  labour. 

On  the  application  of  the  prisoner's  Counsel,  the 
Court  of   Quarter   Sessions  reserved    the  following 
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qaestion  for  the  opinion  of  this  Court.    Whether,       igsj. 
under  the  circumstances  above  stated,  it  was  compe-   clbmbnt's 
tent  to  the  Court  of  Quarter  Sessions  to  send  the       Case, 
deposition  of  the  prosecutrix  before  the  grand  jury, 
to  be  read  by  them  as  evidence  in  her  absence? 

On  the  3rd  of  May^  Lord  Campbell  C.  J.  gave 
the  following  judgment.  We  feel  some  doubt  whether 
the  statute  11  &  12  Vict.  c.  78,  authorizes  us  in 
entertaining  the  question  here  submitted  to  us ;  and 
we  also  doubt  whether,  even  if  the  evidence  were  not 
rightly  submitted  to  the  grand  jury,  it  would  invali- 
date the  conviction.  We  are,  however,  of  opinion, 
that  it  may  be  made  use  of  both  before  the  grand 
jury  and  the  petty  jury,  because  the  stat.  11  &  12 
Vict.  c.  42,  s.  17,  provides  that,  '^  If  upon  the  trial 
of  the  person  so  accused,  &c.  it  shall  be  proved  by 
the  oath  or  affirmation  of  any  credible  witness,  that 
any  person,  whose  deposition  shall  have  been  taken 
as  aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to 
travel,  and  if  also  it  be  proved  that  such  deposition 
was  taken  in  the  presence  of  the  person  so  accused, 
and  that  he  or  his  Counsel  or  attorney  had  a  full 
opportunity  of  cross-examining  the  witness,  then,  if 
such  deposition  purport  to  be  signed  by  the  justice, 
by  or  before  whom  the  same  purports  to  have  been 
taken,  it  shall  he  lawful  to  read  such  deposition  as 
evidence  in  such  prosecution^  without  further  proof 
thereof,  unless  it  shall  be  proved  that  such  deposition 
was  not  in  fact  signed  by  the  justice  purporting  to 
sign  the  same.'*  We  think  that  the  word  trials  as 
here  used,  coupled  with  the  word  prosecution^  was 
intended  to  authorize  the  course  that  has  been  here 
adopted.  Therefore,  in  any  view  of  the  case,  the 
conviction  must  be  affirmed. 


354 
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1851. 


REGINA  V.  SAMUEL  HILL. 

Caratn^ 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


saDCtion  of 
m  oath. 


A  lunatic,  This   prisoner  was    tried    before    Coleridge  J., 

fiDemeDt  in  assisted  by  Cresswell  J.y  at  the  February  sittings  of 
LK^«  ^^^  Central  Criminal  Court,  1851,for  the  manslaughter 
admissible  as  of  Moses  Jomes  Bames ;  he  was  convicted,  but  a 

a  witness  i£ 

the  Judge  question  was  reserved  for  the  opinion  of  this  Court, 
him  compe-  ^  *^  ^^^  propriety  of  having  admitted  a  witness  of  the 
tent  in  point  name  of  Richard  Donelly  on  the  part  of  the  prose- 

of  under-  . 

standing,         CUtlon. 

™*°5®*i.         The  deceased  and  the  witness  were  both  lunatic 

aware  ox  tne 

nature  and     patients  in  a  Mr.  Armstrong's  Asylum,  at  Camber- 

well  J  at  the  time  of  the  supposed  injury,  and  they 

The  lunatic  ^ere,  at  that  time,  placed  in  a  ward  called  the  Infir- 

examined       mary.     It  appeared  that  a  smgle  sane  attendant  (the 

amined,*!md'  prisoner)  had  the  charge  of  this  ward,  in  which  as 

witnesses 
called  on 
either  side 
in  order  to 
determine 
the  question 
of  compe- 
tency; but 
when  ad- 
mitted, it  is 
for  the  jury 
to  determine 
whether  his 
testimon 


many  as  nine  patients  slept,  and  that  he  was  assisted 
by  three  of  the  patients,  of  whom  the  witness  Donelly 
was  one. 

It  was  opened  for  the  prosecution,  that  the  witness 
Donelly  was  to  be  called,  and,  therefore,  on  both  sides, 
some  evidence  was  gone  into  in  the  course  of  the  case ; 
and  before  he  was  called,  in  order  to  found  and  to 

meet  the  objection  to   his  competency,  Munoaster, 

nr  18 

affected  by 

}n9  insanity,  and  what  degree  of  weight  is  to  be  attached  to  it. 


r 
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who  had  been  an  attendant  in  charge  of  the  infirmary       I85h 
ward  before  the  prisoner,  stated  that "  DoneUy  labours      ^i^^:^ 
under  the  delusion  that  he  has  a  number  of  spirits       Case. 
about  him  which  are  continually  talking  to  him  ;  that 
is  his  only  delusion ;  he  has  never  been  free  from  it, 
to  my  knowledge,  since  I  have  known  him/' 

Joseph  Stuart  Burton^  the  medical  superintendent, 
stated  the  same ;  but  added,  **  I  believe  him  to  be 
quite  capable  of  giving  an  account  of  any  transaction 
that  happened  before  his  eyes.  I  have  always  found 
him  80 ;  it  is  solely  with  reference  to  the  delusion  about 
spirits f  that  I  attribute  to  him  being  a  lunatic :  when 
I  have  had  conversation  with  him  on  ordinary  subjects, 
/  have  found  him  perfectly  rational^  but  for  this  delu" 
sian  ;  I  have  seen  nothing  in  his  conduct  or  demeanor 
in  answering  questions,  otherwise  than  the^demeanor 
of  a  sane  man/' 

James  Hill^  a  doctor  in  medicine,  who  had  been 
formerly  a  medical  superintendent  at  the  same 
Asylum,  stated  :  ''  The  memory  of  an  insane  man  is 
not  necessarily  affected ;  it  frequently  is,  but  fre* 
quently  is  not.  I  have  seen  Dr.  HashmCs  work.  I 
do  not  agree  in  all  cases  with  his  remark  that  '  me- 
mory appears  to  be  perfectly  defective  in  cases  of 
insanity ;' — certainly  not ;  it  may  probably  be  so  in 
the  generality  of  cases.  Madness  is  commonly  ac- 
companied by  a  great  deal  of  excitability  of  the 
brain,  but  in  some  cases  it  is  not ;  it  is  very  often 
accompanied  by  physical  irritation  of  the  brain  ;  it  is 
one  of  the  most  common  causes  of  madness,  eithA 
primarily  or  secondarily.  In  certain  c^es  of  acute 
madness,  the  ideas  in  the  mind  of  a  madman  succeed 
each  other  more  rapidly  than  in  the  mind  of  a  sane 
man,  and  in  a  more  confused  manner,  that  is,  where 
there  is  actual  irritation  of  the  brain  ;  it  is  quite  pos- 
sible for  a  man  to  entertain  a  delusion  on  one  subject 
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1851.  without  its  affecting  his  mind  generally  an  ather  sub- 
H,jt^,^»g     jects ;  in  most  cases  where  a  delusion  prevails,  and 

(^®*  the  man  is  mad,  the  rest  of  his  mind  is  affected  to 
some  extent.  I  agree  with  Dr.  Pritchard  in  his 
observation,  that  ^In  monomania  the  mind  is  unsound, 
but  unsound  in  one  point  only/  There  is  no  doubt, 
however,  that  all  the  mental  faculties  are  more  or 
less  affected ;  but  the  affection  is  more  strongly  mani- 
fested in  some  than  in  others.  It  is  difficult  to  ascer- 
tain, without  strict  inquiry,  the  extent  of  a  madman's 
delusions;  they  have  sometimes  the  power  of  con- 
cealing their  delusions,  even  from  their  medical 
attendants,  especially  after  having  been  frequently 
conversed  with  about  the  delusions,  and  knowing  that 
they  are  the  cause  of  their  detention, — but  it  is  un- 
frequent.  It  is  a  doubtful  point  whether  what  they 
say  is  not  for  a  particular  purpose, — for  instance,  to 
obtain  liberty.  If  a  madman  has  an  object  to  answer, 
he  IS  sometimes  capable  of  concealing  his  delusions ; 
I  have  known  it,  but  not  as  a  general  rule  :  they  are 
probably  capable  of  a  good  deal  of  dissimulation, — 
many  are,  I  know;  but  many  do  not  exhibit  that 
tendency.  It  is  common  for  a  certain  class  of  mad- 
men to  exhibit  a  great  deal  of  cunning.  Danelly 
laboured  under  a  delusion  with  respect  to  spirits ;  he 
is,  in  the  strict  sense  of  tbe  word,  a  lunatic,  inasmuch 
as  he  labours  under  a  delusion  ;  he  is  not  excitable  by 
any  means.  I  have  known  instances  of  lunatics  con- 
cealing their  delusions,  but  in  all  these  cases  there  is 
dn  evident  and  apparent  motive.  I  have  known 
decided  lunatics,  not  monomaniacs,  in  what  are  called 
lucid  intervals,  capable  of  going  about  and  managing 
their  own  affairs  ;  in  ordinary  cases  there  is  no  parti- 
eular  difference  between  a  monomaniac^  apart  from  his 
particular  delusion^  and  an  insane  person  in  a  luad 
interval;    during  the   lucid  interval   of  the  insane 
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person,  he  is  well;  but  a  monomaniac  is  a  monoma*       1851. 
niac  all  the  time  ;  in  the  instance  of  a  monomaniac,      Biuh'n 
you  produce  the  insanity  the  moment  you  touch  the       Caw. 
particular  chord  ;  it  is  possible  that  you  might  revive 
insanity  in  a  madman  during  a  lucid  interval  by 
touching  on  the  same  subject,  if  it  is  but  recent ;  I 
always  found  Donelhf  perfectly  rational,  except  on 
the  subject  of  his  particular  delusion." 

JDonelly  was  then  called,  and  before  being  sworn 
was  examined  by  the  prisoner's  Counsel.  He  said, 
"  I  am  fully  aware  that  I  have  a  spirit,  and  twenty 
thousand  of  them ;  they  are  not  all  mine ;  I  must 
inquire — ^I  can  where  I  am  ;  I  know  which  are  mine. 
Those  ascend  from  my  stomach  to  my  head,  and  also 
those  in  my  ears ;  I  don't  know  how  many  they  are. 
The  flesh  creates  spirits  by  the  palpitation  of  the 
nerves  and  the  *  rheumatics ;'  all  are  now  in  my  body 
and  round  my  head ;  they  speak  to  me  incessantly, 
— particularly  at  night.  That  spirits  are  immortal  I 
am  taught  by  my  religion  from  my  childhood,  no 
matter  how  faith  goes :  all  live  after  my  death,  those 
that  belong  to  me  and  those  which  do  not ;  Satan 
lives  after  my  death,  so  does  the  Living  God.''  After 
more  of  this  kind,  he  added,  ^^They  speak  to  me 
constantly ;  they  are  tiow  speaking  to  me ;  they  are 
not  separate  from  me ;  they  are  round  me,  speaking 
to  me  now ;  but  I  can't  be  a  spirit,  for  I  am  flesh  and 
blood;  they  can  go  in  and  out  through  walls  and 
places  which  I  cannot.  I  go  to  the  grave,  they  live 
hereafter, — unless,  indeed,  I've  a  gift  different  from 
my  father  and  mother  that  I  don't  know.  After 
death  my  spirit  will  ascend  to  Heaven  or  remain  in 
Purgatory.  I  can  prove  Purgatory.  I  am  a  Roman 
Catholic  ;  I  attended  Moarfields^  Chelsea  Chapel,  and 
many  other  chapels  round  London.     I  believe  Pur- 
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185L  gatory ;  I  was  taught  that  in  my  childhood  and 
jjjj^j^,^  infancy.  1  know  what  it  is  to  take  an  oath  ;  my 
Cue.  Catechism  taught  me  from  my  infancy  when  it  is 
lawful  to  swear ;  it  is  when  God's  honour,  our  own  or 
our  neighbour's  good  require  it.  When  man  swears, 
he  does  it  in  justifying  his  neighbour  on  a  Prayer 
Book  or  obligation.  My  ability  evades  while  I  am 
speaking,  for  the  spirit  ascends  to  my  head.  When 
I  swear,  I  appeal  to  the  Almighty ;  it  is  perjury  the 
breaking  a  lawful  oath  or  taking  an  unlawful  one ; 
he  that  does  it  will  go  to  Hell  for  all  eternity." 

He  was  then  sworn,  and  gave  a  perfectly  connected 
and  rational  account  of  a  transaction  which  he  reported 
himself  to  have  witnessed.  He  was  in  some  doubt  as 
to  the  day  of  the  week  on  which  it  took  place,  and  on 
cross-examination  said,  '*  These  creatures  insist  upon 
it  it  was  Tuesday  night,  and  I  think  it  was  Monday  ;'* 
whereupon  he  was  asked,  ^^Is  what  you  have  tdid  us 
what  the  spirits  told  you,  or  what  you  recoUect  with- 
out the  spirit?"  and  he  said,  ^^  No ;  the  spirits  assist 
me  in  speahmg  of  the  date ;  I  thought  it  was  Monday^ 
and  they  told  me  it  was  Christmas  Eve — Tuesday ; 
but  I  was  an  eye  witness,  an  ocular  witness  to  the 
fall  to  the  ground." 

The  question  for  the  opinion  of  this  Court  was, 
whether  Richard  Donelly  was  a  competent  witness  ? 

This  case  was  argued  on  the  3rd  May,  1851. 
Collier  appeared  for  the  prisoner;  Sir  F.  ThesHger^ 
Bodkin  and  Clarkson  for  the  Crown. 

Collier.  1.  The  witness,  Donelly ^  was  non  compos 
mentis  in  point  of  fact,  according  to  the  medical  and 
legal  authorities  on  that  subject.  2.  It  is  a  rule,  that 
no  person  who  is  no7i  compos  nuntis  is  admissible  as  a 
witness.     3.  There  are  reasons  of  public  policy,  as 
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well  as  of  convenience,  against  qualifying  this  rule.       1851. 
4.  Even  should  the  above  rule  be  qualified,  this  case      uthh'a 
could  not  be  brought  within  such  qualification.  ^»®- 

1.  JDanelly  was  a  pauper  lunatic,  whose  lunacy 
had  been  certified  by  medical  men  and  adjudicated 
by  magistrates ;  and  if  sane,  he  would  have  been  dis- 
charged by  the  Commissioners.  (Stat.  8  &  9  Vict, 
c.  100,  ss.  45,  76,  77 ;  Ibid.  c.  126,  s.  51).  He  was 
labouring  under  an  insane  delusion,  from  which  he 
was  never  free :  he  was,  in  the  strict  sense  of  the 
word,  a  lunatic.  {Dew  v.  Clarh^  Beck  Med.  Juris- 
prud.  430,  472,  6th  ed. ;  1  Addams'  Rep.  279 ;  2  Id. 
102  ;  3  Id.  79). 

He  was  a  lunatic  without  a  lucid  interval,  both  at 
the  time  when  the  event  happened  of  which  he  was 
speaking,  and  also  at  the  time  of  the  trial. 

2.  The  authorities  shew  that  a  non  compos  is  inad- 
missible. (Com.  Dig.  tit.  Testmoigne — ^Witness,  A  1). 
There  are  two  heads  of  incompetency,  to  which  all 
others  may  be  referred :  First.  Want  of  sufficient 
understanding  to  tell  the  truth ;  Secondly.  Want  of 
trustworthiness  in  a  person  of  sufficient  understand- 
ing. A  non  compos  comes  under  the  first  head. 
Infidels,  infamous  persons,  parties  to  the  suit,  &c., 
under  the  second.  A  child's  incompetency  is  not 
put  so  much  on  his  want  of  religious  knowledge,  as 
on  his  being  non  compos :  until  his  reasoning  powers 
and  his  religious  instincts  are  sufficiently  developed, 
he  is  non  compos ;  but  when  they  are  so  far  developed 
as  to  enable  him  to  understand  the  nature  of  an  oath, 
he  is  no  longer  regarded  as  non  compos.  But  know- 
ledge of  the  nature  of  an  oath  is  no  test  of  a  lunatic's 
competency ;  he  may  understand  the  nature  of  an 
oath,  yet  labour  under  the  most  extravagant  delusions. 
No  such  classification  has  ever  been  attempted  as  that 
of  lunatics  who  understand  the  nature  of  an  oath,  and 
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1851.  lunatics  who  do  not.  A  lunatic,  while  not  in  a  lucid 
Hill's  interval,  is  always  supposed  to  be  non  compos ;  he  has 
^^*^*  a  fully  developed  intellect,  though  distorted  and  in- 
sane :  a  child,  on  the  other  hand,  has  a  sane  intellect, 
though  only  partially  developed.  Neither  Comyn 
nor  Buller  (see  N.  P.  283  (a),  298)  mention  any 
qualification  of  the  general  proposition  that  an  insane 
person  is  inadmissible,  except  in  luddis  intervaUisy — 
t.  e.,  when  he  is  not  insane  at  all ;  for  in  the  matter 
of  evidence  no  degrees  of  lunacy  are  recognised  by 
the  law.     (Co.  Lit.  6  (a)  ;  Id.  247  (a)  ). 

In  B.  V.  Ertnoell,  3  T.  R.  712,  where  a  pauper, 
who  had  been  examined,  afterwards  became  insane, 
Buller  J.  said,  ''  I  consider  the  pauper  as  dead,  he 
being  in  such  a  state  as  renders  it  impossible  to 
examine  him.''  Therefore,  where  it  is  stated  generally 
that  a  man  is  insane,  it  is  assumed  that  he  could  not 
have  been  examined. 

Lord  Campbell  C.  J In  that  case  it  was  assumed, 

that  owing  to  the  extent  of  the  insanity  the  pauper 
was  not  in  an  examinable  state. 

Colliet  referred  to  Carrie  v.  Child^  3  Campb.  283 ; 
Bennett  v.  Taylor^  9  Ves.  Jun.  381. 

Lord  Campbell  C.  J. — The  question  is  in  what 
sense  the  word  insane  is  there  used.  If  it  means 
only  a  delusion,  they  are  in  your  favour.  If  it  means 
total  insanity,  they  are  not  ? 

Aldekson  B. — The  question  is,  was  he  non  compos 
mentis  quoad  hoc,  or  non  compos  mentis  altogether  ? 

Collier  referred  to  Alison's  Pr.  of  Law  in  Scotland ; 
Burnet  on  Cr.  Law  in  Scotland;  and  the  Civil  and 
Canon  Laws. 

Lord  Campbell  C.  J. — It  is  singular  that  the  Civil 
Law  which,  generally  speaking,  is  a  near  approach  to 
the  perfection  of  human  reason,  should  be  very  de* 
fective  on  the  subject  of  evidence. 
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CoLKRiDGB  J. — It  is  impossible   to  take  rules  of       1861, 
evidence  from  the  Canon  Law,     It  is  there  declared^      hill'« 
'*  A  judiciis  omnibus  tanquam  minus  apti  et  idonei        ^^®- 
ad  ferendum  testimonium,  repelluntur  furiosi,  amentes, 
itemque  impuberes^  servii  perjuri,  infames,  excammu^ 
nicatu     Quin  jure  decretalium  quilibet  reus  criminia 
postulatus,  etiamsi  nondum  confessus,  convietus,  dam- 
aatus    et  notatus    infami&.   sit,  testimonium    dicere 
prohibetnr,    ezceptis  gravioribus  criminibus,   qualia 
sunt  simonice  et  Isesse  majestatis  in  quibus  etiam  in^ 
fames  testimonium  ferunt.     Nam  testes  non  tantum 
infamia  sed  etiam  infamise  suspicione  vacare  oportet." 
(Institut.  J.  Devoiiy  tit.  de  ProbationibuSj  XIII.) 

''In  certis  causis  testimonium  ferre  nequeunt  foBmin® 
in  causis  criminalibus,  nisi  plan^  alius  desit  veritatis 
ostendendse  locus,  ac  nisi  agatur  de  gravioribus  crimi- 
nibus  simonise  et  leesse  majestatis,  in  quibus  etiam 
minus  idonei  testes  recipiuntur/'  (Ibid.  T.  XIV.) 
.  •  ''Similiter  neque  amici  testimonium  dicunt  in 
causis  amicorum."    (Ibid.  T.  XV.) 

3.  If  it  be  said  that  this  rule  is  too  general,  and  that 
as  the  law  recognises  degrees  of  lunacy  with  reference 
to  other  subjects,  it  should  also  recc^nise  degrees  in 
the  matter  of  testimony ;  this  broad  distinction  seems 
to  exist  in  the  very  nature  of  things ;  viz.,  that  it  is 
comparatively  easy  to  test  madness  with  reference  to 
a  past  act,  but  not  so  with  reference  to  a  future  act. 
How  can  a  Judge  say  whether  a  witness'  whole  evi- 
dence may  not  be  based  on  delusion,  or  that  the 
delusion  will  not  come  on  while  he  is  giving  his  evi- 
dence ?  Is  every  insane  witness  to  be  admissible,  and 
his  credit  to  be  left  to  the  jury  ?  That  is  contrary  to 
all  the  authorities.  If  not,  what  classes  of  insane 
persons  are  to  be  admitted  ?  Monomaniacs  only  ? 
What  is  monomania?  Its  existence  is  denied  by 
some  medical  writers.     It  seems,  therefore,  that  as 
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1851.  soon  as  the  unsoundness  of  mind  is  manifested,  the 
Hjj^j^.g  inquiry  should  stop,  otherwise  the  Judge  would  have 
Case.  to  perform  the  almost  impossible  task  of  determining 
the  precise  nature  and  extent  of  the  insanity,  and 
whether  it  will  affect  the  evidence  of  the  witness  at 
any  period  of  the  trial,  and  under  any  circumstances 
that  may  take  place  during  its  progress. 

Lord  CiiMPBELL  C.  J. — You  admit  that  it  is  for  the 
Judge  to  decide.  You  must,  therefore,  go  the  length 
of  saying,  that  the  Judge  is  bound  to  disallow  the 
testimony  of  any  person  who  is  under  any  insane 
delusion.  In  a  case  tried  before  Par&e  B.,  it  was 
held  that  it  was  for  the  Judge  to  decide  the  question 
of  competency,  and  for  the  jury  to  decide  the  question 
of  credibility. 

Collier.  4.  Even  though  the  rule  should  be 
thought  subject  to  qualification,  this  case  would  not 
fall  within  the  qualification.  On  his  cross-examina- 
tion, the  witness  said  that  spirits  were  then  talking  to 
him  on  the  very  subject  on  which  he  was  called  to 
give  evidence. 

Lord  Campbell  C.  J. — ^What  you  got  out  on  cross- 
examination  was  for  the  jury^  not  for  the  Judge. 
You  cannot  avail  yourself  of  anything  that  took  place 
after  the  insane  person  was  sworn. 

Sir  F.  Thesiger  was  not  called  upon. 

Lord  Campbell  C.  J. — ^The  question  is  important, 
and  has  not  yet  been  solemnly  decided  after  argu- 
ment. But  I  have  no  doubt  that  the  rule  was 
properly  laid  down  by  Parke  B.  in  the  case  which 
was  tried  before  him,  and  that  it  is  for  the  Judge  to 
say  whether  the  insane  person  has  the  sense  of  reli- 
gion in  his  mind,  and  whether  he  understands  the 
nature  and  sanction  of  an  oath ;  and  then  the  jury 
are  to  decide  on  the  credibility  and  weight  of  his 
evidence.     As  to  the  authorities  that  have  been  cited, 
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the  qaestion  is,  in  what  sense  the  term  *^non  compos**       1851. 
was  there  used.     A  man  may,  in  one  sense,  be  non      hill's 
compos,  and  yet  be  awai'e  of  the  nature  and  sanction       ^*^ 
of  an  oath.     In  the  particular  case  before  the  Courts 
I  think  that  the  Judge  was  right  in  admitting  the 
witness ;  1   should    have   certainly   done  so  myself; 
One  witness  {Burton)  says,    **  I  believe  him  to  be 
quite  capable  of  giving  an  account  of  any  transaction 
that  happened  before  his  eyes ;  I  have  always  found 
him  so :  I  have  found  him  perfectly  rational  but  for 
this  delusion." 

Another  witness  (ffill)  says,  ^*  It  is  quite  possible 
for  a  man  to  entertain  a  delusion  on  one  subject 
without  its  affecting  his  mind  generally  on  other 
sobjects."  .  .  "I  always  found  Donelly  perfectly 
rational,  except  on  the  subject  of  his  particular  delu- 
sion.*' It  has  been  argued  that  any  particular  delu- 
sion, commonly  called  monomania,  makes  a  man 
inadmissible.  This  would  be  extremely  inconvenient 
in  many  cases  in  the  proof  either  of  guilt  or  inno- 
cence :  it  might  also  cause  serious  difficulties  in  the 
management  of  lunatic  asylums.  I  am,  therefore, 
of  opinion  that  the  Judge  must,  in  all  such  cases, 
determine  the  competency,  and  the  jury  the  credi- 
bility. Before  he  is  sworn,  the  insane  person  may  be 
cross-examined,  and  witnesses  called  to  prove  circum- 
stances which  might  shew  him  to  be  inadmissible ; 
but,  in  the  absence  of  such  proof,  he  is  primd  fade 
admissible,  and  the  jury  must  attach  what  weight 
they  think  fit  to  his  testimony. 

Alderson  B. — I  quite  agree.  In  this  case  the 
lunatic  seems  to  have  been  perfectly  acquainted  with 
the  nature  and  sanction  of  an  oath. 

Coleridge  J. — Mr.  Collier  has  referred  to  several 
dicta  in  which  the  rule  is  stated  without  any  qualifi- 
cation ;  but  in  those  cases  no  qualification  was  needed^ 

VOL*  11.  T 
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1851.       In  old  times,  too,  the  rules  of  evidence  were  much 

jjj^i^jg      narrower  than  at  present,  and  more  in  accordance 

Case.       with  those  of  the  Civil  and  Canon  Laws.     In  this 

case  the  evidence  shewed  that  the  insane  person  bad 

only  a  single  delusion;  as  to  memory  he  was  like 

other  people ;  and  with  regard  to  the  obligation  of 

an  oath  he  was  unusually  well  instructed.     Primd 

facie^  therefore,  he  was  quite  fit  to  be  sworn.    If, 

however,  in  the  course  of  the  trial,  he  shewed  his 

evidence  to  be  tainted  with  insanity,  then  the  jury 

should  have  attached  no  weight  to  it. 

Platt  B.  concurred. 

Talfourd  J. — It  would  be  very  disastrous  if  mere 
delusions  were  held  to  exclude  a  witness.  Some  of 
the  greatest  and  wisest  of  mankind  have  had  parti- 
cular delusions. 

Lord  Campbell  C.  J. — The  rule  which  has  been 
contended  for  would  have  excluded  the  testimony  of 
Socrates,  for  he  had  one  spirit  always  prompting 
him. 


1851.  REGINA  V.  GEORGE  ODDY. 


Corafn, 
Lord  Campbell  C.  J. 


Aldbrson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


On  the  trial  Thb  defendant  was  indicted  for  felony,  at  the  Leeds 
menVwn^-*'  Borough  Sessions,  holden  before  the  Recorder  of  that 

taining 

counts  for  stealing,  and  for  receiving  the  property  of  A.  knowing  it  to  be  stolen,  evi- 
dence of  the  possession,  by  the  prisoner,  of  other  property  stolen  from  other  persons 
at  other  times  is  not  admissible  to  prove  eiUier  the  stealing  or  the  receiving. 
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borough,  on  the  3rd  of  Aprils  a.  d.  1851.    The  indict-       1851. 
ment  contained  three  counts.    The  first  count  charged  "qddy^ 
the  defendant  with  breaking  a  warehouse,  and  stealing       Case, 
therein,  on  the  3rd  of  Marchy  a.  d.  1851,  fifty  yards 
of  woollen  cloth,  value  10/.,  the  property  of  Isaac 
Boocock  in  the  said  warehouse  ;   the  second  count 
charged  a  simple  larceny  of  the  same  property,,  on  the 
saoje  day  and  year ;  the  third  count  charged  that  the 
defendant,  on  the  same  day  and  year,  feloniously 
received  the  same  property,  knowing  it  to  have  been 
stolen. 

To  all  these  counts,  the  defendant  pleaded  not 
guilty,  and  issue  was  joined  on  the  part  of  the 
Crown. 

At  the  trial,  it  was  proved  that  the  cloth  mentioned 
in  the  indictment,  had  been  stolen  in  the  night, 
between  the  2nd  and  8rd  of  March^  a.  d.  1851,  from 
a  mill,  and  was  the  property  of  the  party  named  on 
that  behalf  in  the  indictment.  It  was  further  proved, 
that  the  defendant  was  found  in  possession  of  it  on  the 
10th  of  JIfarcA,  a.  d.  1851,  under  circumstances  which, 
it  was  suggested,  shewed  an  attempt  to  conceal  the 
possession.  It  was  further  proved,  that  the  defendant, 
upon  the  cloth  being  discovered  in  his  possession, 
declared  that  he  had  obtained  the  cloth  from  a  woman, 
who  was  called  as  a  witness  at  the  trial,  on  the  part  of 
the  prosecution  and  who  swore  that  it  had  not  been 
obtained  from  her. 

The  Counsel  for  the  prosecution  proposed  further 
to  prove,  that  the  defendant's  house  had  been  searched 
within  an  hour  after  the  property  named  in  the  indict- 
ment was  found  in  bis  possession,  and  that  upon  this 
search,  two  other  pieces  of  cloth  were  found  in  the 
house ;  and  also  that  on  the  13th  of  December ^  a.  d. 
1850,  the  defendant  had  been  in  possession  of  two 
more  pieces  of  cloth,  and  that  these  four  pieces  of  cloth 

t2 
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185L       had  been  stolen  in  the  night  between  the  4th  and  5th 

Oddy'sT"  ^^  December^  a.  d.  1850,  from  another  mill,  and  were 

Caw.        the  property  of  different  owners,  no  one  of  whom  was 

connected  with  the  owner  of  the  cloth  mentioned  in 

the  indictment. 

The  Counsel  for  the  defendant  objected  to  the 
reception  of  this  evidence ; 

First,  on  the  ground  that  it  was  not  receivable  in 
support  of  either  of  the  first  two  counts,  and  could, 
therefore,  not  be  given,  unless  those  counts  were 
abandoned. 

Secondly,  on  the  ground  that  considering  the  evi- 
dence with  reference  only  to  the  third  count,  it  was 
not  receivable,  inasmuch  as  it  did  not  appear,  and 
was  not  suggested  that  any  of  the  four  pieces  of  cloth 
were  delivered  to  the  defendant,  or  stolen  by  the 
person  who  delivered  to  the  defendant,  or  stole  the 
cloth  mentioned  in  the  indictment ;  and  that  it  did 
appear  that  two  of  the  four  pieces  had  not  been 
received  by  the  defendant  at  the  same  time,  or  stolen 
at  the  same  time,  or  from  the  same  person  as  the  cloth 
mentioned  in  the  indictment;  and  that  it  did  not 
appear  when  the  other  two  pieces  were  received  by 
the  defendant;  but  did  appear  that  they  were  not 
stolen  at  the  same  time,  or  from  the  same  person 
with  the  cloth  mentioned  in  the  indictment. 

The  Recorder  received  the  disputed  evidence  with- 
out requiring  an  abandonment  of  either  of  the  first 
two  counts,  and  in  summing  up,  told  the  jury  not  to 
apply  it  to  either  of  the  first  two  counts  ;  but  he  told 
them  that  it  was  evidence  of  guilty  knowledge  under 
the  third  count,  without  desiring  them  not  to  take  it 
into  consideration,  unless  they  believed  that  the  four 
ends  of  cloth,  or  some  or  one  of  them,  were  or  was 
delivered  to  the  defendant,  or  stolen  by  the  person 
who  delivered  to  the  defendant  the  cloth  mentioned 
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in  the  indictmeDt,  or  that  any  of  the  four  pieces  of      1851. 
cloth  was  delivered  to  the  defendant  at  the  same  time,      q^^^^.^ 
or  stolen  from  the  same  person,  with  the  cloth  men-       Case, 
tioned  in  the  indictment. 

The  jury  found  the  defendant  not  guilty  on  the 
first  count ;  not  guilty  on  the  second  count ;  guilty 
on  the  third  count. 

The  defendant  was  sentenced  to  be  transported  for 
seven  years,  but  execution  of  the  judgment  was  res- 
pited, and  the  defendant  committed  to  prison  until 
the  questions  hereafter  mentioned  should  have  been 
considered  and  decided. 

The  questions  for  the  opinion  of  this  Court  are, 
whether,  under  the  circumstances  above  mentioned, — 

First,  the  disputed  evidence  was  receivable ; 

Secondly,  whether  the  direction  to  the  jury  was 
correct. 

On  the  3rd  Mat/j  this  case  was  argued  by  Pickering 
for  the  Crown. 

The  evidence  was  admissible.  The  present  case, 
no  doubt,  differs  in  some  respects  from  the  former 
cases,  where  evidence  of  the  receiving  or  of  the  pos- 
session of  other  stolen  articles  has  been  admitted  on 
an  indictment  for  receiving  stolen  goods,  in  order  to 
prove  the  guilty  knowledge.  In  R.  v.  Dunn^  1  Moo. 
C.  C.  150,  the  other  articles  were  shewn  to  have  been 
stolen  from  the  same  person,  and  to  have  been  re- 
ceived by  the  prisoner,  though  at  different  times,  yet 
from  the  same  person.  In  JR.  v.  DamSj  6  C.  &  P. 
177,  evidence  was  given  of  the  possession  by  the  pri- 
soner of  other  articles,  but  they  had  all  been  stolen 
from  the  same  person. 

Alderson  B. — In  R.  v.  Sirrellj  tried  before  my 
Brother  Talfourd  and  myself  at  Liverpool  the  last 
Winter  Assizes,   there  was  evidence  of  other  stolen 
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1851.      articles  being  found  in  the  house,  and  that  circum- 
Oddy's     *^°c^  ^^  offered  in  evidence  on  the  part  of  the 
Caae.       prosecution^  but  we  rejected  it. 

Pickering.  In  E.  v.  Mansfield,  C.  &  M.  140,  the 
possession  by  the  prisoner  of  other  articles,  found 
under  circumstances  which  raised  a  presumption  that 
they  were  stolen,  was  allowed  to  be  proved,  though 
it  was  not  shewn  from  whom  they  were  stolen. 

Coleridge  J.— You  cannot  shut  out  evidence  of 
any  other  property  having  been  found  in  the  posses- 
sion of  the  prisoner  at  the  time  of  a  search  being 
made. 

Pickering.  The  property  here,  to  which  the  evi- 
dence objected  to  related,  was  shewn  to  have  been  in 
the  possession  of  the  prisoner ;  but  the  question  is, 
whether  you  may  not  go  further,  and  prove  that  such 
property  was  stolen. 

Aldersov  B. — May  you  not  as  well  contend  that 
on  an  indictment  for  burglary,  which  necessarily 
avers  an  intent  to  steal,  (or  to  do  some  felonious 
act),  you  may  shew  that  the  prisoner  committed 
another  burglary,  in  order  to  shew  his  intention  to 
steal,  &c.? 

Pickering.  The  two  cases  are  quite  distinct :  there 
it  is  a  question  of  intention,  and  you  infer  the  intention 
from  the  act  itself;  that  is  to  say,  from  the  breaking 
and  entering  the  house  at  night  you  infer  the  inten- 
tion to  steal :  here  it  is  a  question  of  knowledge,  which 
you  cannot  infer  from  the  act  of  receiving  alone,  but 
must  gather  it  from  other  and  independent  circum- 
stances. It  must  be  conceded  that  the  moral  weight 
of  such  evidence  is  irresistible.  Suppose  a  thousand 
articles,  all  stolen  at  different  times,  either  from  the 
same  or  different  persons^  and  all  of  them  to  be  found 
in  the  possession  of  the  prisoner,  could  any  one  doubt 
that  he  received  them  with  a  guilty  knowledge? 
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Lord  Campbell  C.  J. — The  moral  weight  of  such      1851. 
evidence,  in  any  individual  case,  would  no  doubt  be      oddy^ 
very  g^eat ;  but  the  law  is  a  system  of  general  rules ;       Caee. 
and  it  does  not  admit  such  evidence,  because  of  the 
inconvenience  which  would  result  from  it. 

Pickering.  But  in  several  analogous  cases  the  law 
does  admit  such  evidence,  notwithstanding  the  in- 
convenience ;  and  there  the  inconvenience,  which  is 
confessedly  the  only  ground  of  exclusion,  is  tolerated 
in  order  that  justice  may  not  be  defeated.  The  in** 
convenience  is  put  upon  two  grounds ;  First,  that  of 
the  prisoner  being  taken  by  surprise;  Secondly,  of 
many  different  issues  being  raised. 

Lord  Campbell  C.  J. — ^Yes.     That  is  so. 

Pickering.  As  to  the  ground  of  surprise,  that 
arises,  if  at  all,  from  the  doctrine  of  election,  which 
has  prevailed  of  late  years :  formerly,  and  it  may  still 
be  done  legally,  the  indictment  might  contain  many 
distinct  felonies,  of  which,  if  charged  in  the  indict- 
ment, the  prisoner  would  thus  have  full  notice.  But 
if  that  course  were  adopted  now,  the  Court  would 
probably  quash  the  indictment ;  at  all  events,  since 
the  prosecutor  is  always  called  upon  to  make  his 
election,  such  a  course  is  never  adopted.  This  point 
was  fully  discussed  in  Whiley's  case^  2  Leach,  983  ; 
S.  C.  1  New  R.  92  ;  1  Greaves*  Russell,  80.  That 
was  an  indictment  for  uttering  a  forged  Bank  note 
in  March^  1804,  and  to  prove  the  guilty  knowledge, 
former  utterings,  on  13th  February ^  25th  February^ 
28th  Fehruaryy  1804,  were  offered  in  evidence.  All 
the  arguments,  from  the  inconvenience  of  admitting 
such  evidence,  were  urged  ;  but  Lord  Ellenborough 
C.  J.  said,  ''  The  observations  respecting  prisoners 
being  taken  by  surprise,  and  coming  unprepared  to 
answer  or  defend  themselves  against  extrinsic  facts 
is  not  correct.    The   indictment  alleges    that    the 
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r  ■ 

1851.      prisoner  uttered  this  note  knowing  it  to  be  forged, 

Oddy^T"  ^"^  ^^®y  '""^^  know  that,  without  the  reception  of 
Case.  other  evidence  than  that  which  the  mere  circum- 
stances of  the  transaction  itself  would  furnish,  it 
would  be  impossible  to  ascertain  whether  they  uttered 
it  with  a  guUty  knowledge  of  its  having  been  forged, 
or  whether  it  was  uttered  under  circumstances  which 
shewed  their  minds  to  be  free  from  that  guilt. 

Alderson  B. — But  here  one  robbery  was  in  Marchj 
and  the  other  in  December  previous.  Can  you  men- 
tion any  case  where  evidence  has  been  admitted  of 
a  transaction  which  took  place  three  months  before 
the  time  to  which  the  indictment  relates  ? 

Pickering.  Yes.  In  BalVs  case^  R.  &  R.  132, 
the  former  uttering,  of  which  evidence  was  given  to 
shew  a  guilty  knowledge,  took  place  about  three 
months  before  the  offence  charged  in  the  indictment 
But  the  interval  of  time  which  may  have  elapsed 
between  the  previous  offence,  which  is  offered  in 
evidence,  and  the  one  charged  cannot  affect  the  ques- 
tion. It  can  only  affect  the  weight  of  the  evidence- 
not  its  admissibility.  In  Whiley^s  case^  2  Leach,  983, 
Lord  Ellekborouoh  C.  J.  says,  ^'  True  it  is  that  the 
more  detached  the  previous  utterings  are  in  point  of 
time  the  less  relation  they  will  bear  to  the  particular 
uttering  stated  in  the  indictment ;  and  when  they 
are  so  distant,  the  only  question  that  can  be  made  is, 
whether  they  are  sufficient  to  warrant  the  jury  in 
making  any  inference  from  them  as  to  the  guilty 
knowledge  of  the  prisoner,  but  it  would  not  render 
the  evidence  inadmissible.  Circumstances  of  this 
kind  may  produce  such  strong  evidence  as  to  leave 
no  doubt  as  to  the  prisoner's  knowledge  that  these 
notes  were  forged."  The  admissibility  of  such  evi- 
dence too  is  not  confined  to  previous  utterings  of  the 
coin  of  the  realm,  or  of  Bank  of  England  notes,  or 
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Dotes  belonging  to  the  same  Bank.     Evidence  has       1851. 
been  admitted  of  a  previous  uttering  of  a  note  of  one      oddy^T 
private  bank  in  order  to  shew  a  guilty  knowledge  at       Case, 
the  time  of  uttering  a  note  of  another  private  bank. 
{jR.  V.  Kirkwoodf  Lewis,  C.  C.  103).     So  in  BalVs 
case,  1  Moo.  C.  C.  470,  in  order  to  shew  that  the 
prisoner  uttered  a  Polish  note  with  a  guilty  know- 
ledge, evidence  was  given, — not  that  he   bad   pre- 
viously uttered  another  Polish  note,  or  any  other 
Polish  note  at  all,  but  that  he  had  previously  agreed 
to  make  and  deliver  to  a  person  some  forged  Austrian 
notes,  which  Wjere  never  in  fact  made. 

Alderson  B. — May  you  not  say,  that  at  any 
rate  one  act  of  uttering  is  similar  to  another  act  of 
uttering  ? 

Pickering.  Not  in  any  other  sense  than  you  can 
say,  that  one  act  of  receiving  stolen  cloth  is  similar 
to  another  act  of  receiving  stolen  cloth :  but  BalVs 
ease  shews,  that  the  rule  respecting  the  admission  of 
such  evidence  is  not  so  confined ;  so  also  in  R.  v. 
Houghy  R.  &  R.  120,  the  possession  of  other  bills  of 
exchange,  forged  in  names  different  from  the  one  in 
the  bill,  which  was  the  subject  of  the  indictment, 
was  admitted  to  prove  the  guilty  knowledge.  If  in 
such  cases  justice  is  not  permitted  to  be  defeated  by 
the  argument  drawn  from  the  inconvenience  of 
raising  different  issues,  why  should  it  in  the  present 
case?  In  order  to  prove  motive^  you  are  allowed  in 
other  cases  to  give  evidence  of  other  felonies  than  the 
one  charged,  as  in  murder.  li  v.  Clewes,  4  C.  &  P. 
221 ;  iJ.  V.  Yokes,  R.  &  R.  531. 

Lord  Campbell  C.  J. — But  there  the  other  felony 
was  shewn  to  have  some  connection  with  the  felony 
charged. 

Pickering.  In  a  case  of  receiving,  to  what  extent 
is  it  necessary  to  shew  a  connection  between  the  facts 
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1861.  offered  to  prove  the  guilty  knowledge  and  the  offence 
Oody'8     charged  ?    Is  the  rule  to  be  confined  to  cases  which 

^^^^'  are  in  all  particulars  identical  with  Dunnes  case ;  or 
is  the  evidence  admissiblci  if  the  goods  have  been 
received  from  the  same  person ,  though  stolen  from 
a  different  person,  or  at  a  different  time  ?  or  will  it 
be  admissible  if  the  other  articles  were  only  stolen 
from  the  same  person ,  though  received  from  a 
different  one,  or  at  a  different  time?  In  civil  cases 
this  evidence  has  been  admitted  to  shew  knowledge 
of  a  forgery.  {GibMn  v.  Hunter,  2  H.  Bl.  288). 
There  in  order  to  prove,  among  other  things,  that 
the  defendant  knew  that  the  bill,  on  which  the  action 
was  brought,  contained,  at  the  time  of  his  acceptance 
of  it,  the  name  of  a  fictitious  payee,  evidence  was  held 
admissible  by  the  House  of  Lords,  to  shew  that  the 
defendant  had  accepted  other  bills  which  contained 
the  names  of  other  payees,  all  of  which  were  fictitious. 
Lord  Campbell  C.  J. — In  my  opinion,  there  was  no 
more  ground  for  admitting  the  evidence  under  the 
third  count  than  under  the  first  or  second.  •  Under 
the  two  latter,  it  would  have  been  evidence  of  the 
prisoner  being  a  bad  man,  and  likely  to  commit  the 
offences  there  charged.  But  the  English  law  does  not 
permit  the  issue  of  criminal  trials  to  depend  on  this 
species  of  evidence.  So  under  the  third  count,  the 
evidence  would  only  shew  the  prisoner  to  be  a  bad 
man ;  it  would  not  be  direct  evidence  of  the  particular 
fact  in  issue ;  viz.,  that  at  the  time  of  his  receiving 
these  specific  articles  he  knew  them  to  be  stolen. 
The  cases  of  uttering  with  a  guilty  knowledge,  cer- 
tainly go  very  for,  and  I  should  be  very  unwilling  to 
apply  their  principle  generally  to  the  criminal  law. 
One  ground  upon  which  the  evidence  has  been  held 
admissible  there  may  be  that  the  prisoner  might  be  sup- 
posed from  previous  utterings  of  forged  notes,  &c.,  to 
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have  acquired  a  knowledge  of  what  is  a  forged  docu-       1851. 
meol;,  and  what  is  not.     But  if  that  be  so,  there  is  no      qddt's 
analc^ous  scienter  in  this  case.     I  agree  in  the  view       ^^^' 
taken  by  my  Brothers  Alderson  and  Talfourd  in 
SvrrdVs  case. 

Alderson  B. — I  am  also  of  opinion,  that  this 
evidence  was  inadmissible.  One  reason  why  such 
evidence  has  been  held  to  be  admissible  in  charges  of 
uttering,  may  be,  that  one  act  of  uttering  a  forged  note 
or  bill  mav  be  said  to  be  similar  to  another  act  of 
uttering  a  forged  note  or  bill.  And  so  it  is  clear  that 
the  act  received  in  evidence,  is  of  the  same  nature  as 
that  which  it  is  admitted  to  explain.  But  here  the 
evidence  merely  went  to  shew  that  the  prisoner  was  in  . 
possession  of  other  property  which  had  been  stolen  in 
the  previous  December ^  and  not  that  he  had  received 
such  property  knowing  it  to  be  stolen.  Now  the  mere 
possession  of  stolen  property,  is  evidence,  primdfackj 
not  of  receiving,  but  of  stealing;  and  to  admit  such 
evidence  in  the  present  case,  would  be  to  allow  a  pro- 
secutor, in  order  to  make  out  that  a  prisoner  had 
received  property  with  a  guilty  knowledge,  which 
had  been  stolen  in  March^  to  shew  that  the  prisoner 
had  in  the  December  previous  stolen  some  other  pro- 
perty from  another  place,  and  belonging  to  other 
persons.  In  other  words,  we  are  asked  to  say,  that  in 
order  to  shew  that  the  prisoner  had  committed  one 
felony,  the  prosecutor  may  prove  that  he  committed  a 
totally  different  felony  some  time  before.  Such  evi- 
dence cannot  be  admissible. 

Coleridge  J.,  Platt  B.,  and  Talfourd  J.  con- 
curred. 


-(.■ 
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185K      REGINA  V.  JAMES  UEZZELL,  JAMES  EATON 

AND  DAVID  PARKINS. 

Catamf 
Lord  Campbell  C.  J. 


Aldbrson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


In  order  to  The  prisoners  were  tried  before  Par&e  B.  at  the 
©rn^ht*^™  Spring  Assizes,  at  Hertford^  for  night  poaching, 
poachinff  under  Stat.  9  Geo.  4,  c.  69.  The  prisoners,  UezzeU 
Stat. 9  Geo.  4^  and  Parkins,  were  not  sufficiently  identified,  and, 
\b  not  n^ea-  therefore  acquitted.  JSatan  was  found  guilty, 
sary  to  prove  He  was  one  of  three  persons  who  went  out  tc^ether, 
persons  were  armed  with  guns,  in  the  night  to  destroy  game, 
^e^^?  The  three  were  proved  to  have  been  together  in 

dose  or  in-  one  of  the  closes,  mentioned  in  the  indictment,  called 
the"same^'  the  Thirteen  Acr^^  but  not  for  the  purpose  of  killing 
SSd^tf  iS^*^  game  in  that  close,  (for  there  was  none  there),  nor 
were  of  one  in  one  adjoining  close,  by  shooting  from  it.  They 
more'b^bf^^  were  passing  along  it  to  another  place, 
armed,  with        Que  at  least  of  the  three  was  in  a  close,  mentioned 

the  same  .        ,        •      .  i        rr     • 

common  in  the  indictment,  called  the  Spring^  which  had 
fhe^m"^  pheasants  in  it,  for  the  purpose  of  destroying  game 
^h*^"d^u"  ^"  ^^*^  close,  but  the  whole  three  were  not;  they 
ment  were  all,  however,  at  that  time  of  the  same  company, 

and  with  that  common  purpose. 

One  count  in  the  indictment,  (the  fourth),  stated 
that  the  prisoners  were  in  inclosed  land  occupied  by 
Charles  While. 
The  Spring  and  the  Thirteen  Acres  were  both  in 
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closed  and  contiguous,  being  only  separated   by  a       1851. 
fence,  and  both  in  the  occupation  of  Charles  White.       "eIton^ 

There  was  a  question  whether  this  would  make       Case, 
any  difference ;  the  learned  Baron,  therefore,  respited 
the  judgment,  and  reserved  the  case  for  the  opinion 
of  this  Court.     (1  Russell  on  Crimes,  Greaves'  ed. 
476,  note  (6) ;  R  v.  Whittaker,  1  Den.  C.  C.  310). 

On  the  3rd  of  Majfy  this  case  was  considered 
by  the  Judges,  and  the  following  judgments  were 
given  •: — 

Lord  Campbbll  C.  J. — The  fourth  count  of  the 
indictment  alleges  that  the  prisoners  were  in  inclosed 
land  occupied  by  Charles  White ;  and  on  that  count, 
at  all  events,  I  think  that  the  conviction  was  right, 
and  ought  to  be  affirmed.  Some  confusion  seems  to 
have  arisen  on  this  matter  from  not  attending  suffi- 
ciently to  the  provisions  of  the  act  of  Parliament.  It 
has  been  treated  as  though  the  word  close  occurred  in 
the  act,  whereas  it  only  specifies  any  land  open  or 
inclosed:  a  practice  has  consequently  prevailed  of 
naming  a  certain  close  in  the  indictment,  which  is 
quite  needless.  It  would  certainly  be  requisite  to 
designate  some  land,  and  give  it  some  description  ; 
but  if  that  land  comprehended  fifty  closes,  and  the 
offence  was  committed  on  any  part  of  such  land,  it 
would  be  within  the  statute.  If,  therefore,  A.  B. 
and  (7.  all  belonged  to  one  party,  with  one  common 
intent,  A.  might  be  in  Blackacre,  B.  in  Whiteacre^ 
G.  in  Chreenacrey  and  all  be  guilty  under  this 
statute. 

Parke  B. — ^I  am  of  the  same  opihion ;  though  I, 
at  one  time,  felt  some  doubt  whether  there  could  be 
a  conviction  on  any  count.  I  now  think  there  may 
on  the  fourth.  If  the  three  are  all  of  one  party,  one 
or  more  being  armed  with  an  offensive  weapon,  and 
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1851.  witfi  Ae  common  object  of  destroying  game  in  the 
g^^Q^.g  night,  it  is  immaterial  whether  they  are  in  the  same 
CaM.  or  in  different  closes  or  inclosures.  It  is  necessary 
to  describe  the  land  correctly  in  the  indictment  for 
the  purpose  of  identifying  it ;  but  if  the  three  are  on 
the  land  so  described,  together,  under  the  circum- 
stances I  have  mentioned,  it  is  sufficient  to  bring 
them  within  the  statute,  whether  the  land  in  question 
be  open  or  inclosed,  or  in  one  or  more  inclosures,  or 
in  one  or  in  several  occupations.  In  Mr.  Greaves' 
very  able  note,  1  Russell  on  Crimes,  476,  (note  (6) ). 
The  reasoning  appears  to  me  to  be  founded  on  the 
assumption,  that  the  statute  provided  only  for  the 
case  of  three  being  together  in  one  and  the  same  piece 
of  inclosed  land,  if  the  land  was  inclosed,  or  one  and  ^ 
the  same  piece  of  open  land,  if  it  was  open,  whereas 
the  statute  contains  no  such  provision. 

Alderson  B. — ^The  indictment  charges  the  prisoners 
with  entering,  &c.  certain  land,  &c. ;  it  is,  therefore, 
necessary  to  describe  the  land,  the  entering  which 
constitutes  the  offence  charged.  The  land  may  con- 
sist of  different  closes,  and  be  in  different  occupations ; 
but  whatever  be  the  number  of  closes,  or  of  occupa- 
tions, the  land  in  question  must  be  rightly  described 
in  the  indictment. 

Platt  B.  and  Talfourd  J.  concurred. 
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REGINA  V.  MARY  HOGAN.  1851. 


Coram, 
Pollock  C.  B. 


Parke  B. 

WlOHTMAN  J. 


Patteson  J. 
Martin  B. 


At  the  Spring  Assizes,  held  at  Taunton,  before  Anindict- 
Marwn  B.,  Mary  Hogan  pleaded  guilty  to  the  foL  T^f^f^ 
lowing  counts  of  an  indictment.    There  were  other  prisoner,  iiu 
counts  on   which  no  evidence  was  oflfered,  and  an  inrarethe 
acquittal  was  taken.  IfS'SSSh 

*'The  jurors  aforesaid,  on  their  oath  aforesaid,  do  of£.,andto 
farther  present  that  the  said  Mary  Hoganj  being  an  with  the 
evil  disposed  person,  and  contriving  and  intending  ST^StodT 
to  injure  the  inhabitants  of  the  parish  of  BathuAckey  child  of  the 
in  the  county  of  Somerset ,  and  unjustly  to  burthen  Four^days 
them  with  the  maintenance  of  a  certain  female  bastard  ^^^  **? 
child,  born  of  the  body  of  her  the  said  Mary  Hogan,  unable' to 
of  very  tender  age,  to  wit,  of  the  age  of  four  days,  take  cue  of 
and  not  then  named,  and  unable  to  move  or  walk,  it^^l^orto 

,  make  known 

or  to  take  care  and  provide  for  herself,  or  to  make  its  wants, 
known  her  wants,  on  the  said  18th  day  of  January,  at  and  desert^^ 
the  parish  aforesaid,  in  the  county  aforesaid,  unlaw-  ^^S"^.^! 
fully   and   injuriously  did   abandon   and  desert  the  having  pro- 
said  female  bastard  child  in  the  said  parish  of  Bath-  means'for  its 
wicke,  without  having  provided  any  means  whatever  ^W^J^Z. 
for  the  support  of  the  said  child,  the  said  child  not  (i) because' 
being  then  and  there  settled  in  the  said  parish  of  JJ^^  °^ 

that  the 
priaoner  had  the  means  of  supporting  the  ehUd,  or  (2)  that  the  child  had  sustained  any 
mjnry  by  the  abandonment. 


n 
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1851.      Bathmckej  as  the  said  Mary  Hogan  then  and  there 
Hooan'b    ^^^^  knew,  to  the  great  damage  of  the  inhabitants 

Case.  of  the  said  parish  of  Bathtoicke^  and  against  the 
peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity.'* 

In  another  count  the  offence  was  charged  in  pre- 
cisely the  same  way,  except  that  it  was  alleged  to  be 
done  with  intent  to  injure  ''  Charles  MUsom^  Joseph 
LansdouOn,  Joseph  Fasanna^  and  Thomas  Holt  OlzdeTj 
then  and  there  being  the  overseers  of  the  poor  of  the 
said  parish  of  Bathwiche  ;**  and  concluded,  **to  the 
great  damage  of  the  said  Charles  Milsom^  Joseph 
Lansdown^  Joseph  Fasannaj  and  Thomas  Holt  OUoer^ 
then  and  there  being  such  overseers  as  aforesaid.'* 

The  Counsel  for  the  prisoner  moved,  in  arrest  of 
judgment,  on  the  ground  that  the  second  coant 
disclosed  no  offence. 

The  learned  Baron  respited  the  judgment,  and 
reserved  the  case  for  the  opinion  of  this  Court :  the 
prisoner  was  discharged  on  her  own  recognizances  to 
appear  and  receive  judgment  at  the  next  assizes. 

On  the  20th  of  June^  this  case  was  argued  on  behalf 
of  the  Crown,  bv 

Phinn.  In  B.  v.  Maude^  11  Law  Joum.  M.  C. 
120,  WiGHTMAN  J.  decided,  that  stat.  5  Geo.  4,  c.  83, 
s.  4,  did  not  apply  to  the  case  of  an  abandonment  of 
a  bastard  child.  This  indictment  raises  the  question 
of  the  criminal  liability  of  a  mother  in  such  a  case. 
In  B.  V.  BenshaWj  2  Cox  C.  C.  285,  the  point  was 
touched  upon  by  Parke  B.,  but  not  decided,  as  the 
verdict  was  given  on  another  count.  In  B.  v.  Warnej 
I  Strange,  644,  (see  cases  and  precedents  collected 
in  a  note  to  B.  v.  Benshaw,  2  Cox  C.  C.  286),  the 
Court  does  not  seem  to  have  adverted  to  the  fact,  that 


Case. 
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the  parish  might  have  been  burthened  with  the  child       1851. 
as  casual  poor,  even  though  it  had  been  born  in     hooan's 
another  parish. 

Patteson  J* — Ad  interimy  at  all  events. 
Phinn.  In  this  indictment  that  defect  is  supplied 
by  ao  averment,  that  the  child  is  not  settled  in  the 
parish.  These  are  all  the  authorities  on  the  subject. 
The  questiim  is,  whether  this  indictment  charges  an 
indictable  oflfence  at  common  law.  It  has  been  sug- 
gested that  the  indictment  should  have  averred  that 
the  mother  had  the  means  of  supporting  the  child ; 
but  that  averment  would  only  be  necessary  if  the 
charge  was,  that  she  had  injured  the  child  by  neg- 
lecting to  give  it  food. 

Pollock  C.  B. — ^We  all  think  that  the  indictment 
cannot  be  sustained.  It  is  an  o£fence  to  neglect  to 
provide  for  a  child,  so  as  to  injure  its  health ;  but 
here  there  is  no  allegation  of  such  an  injury,  nor  any 
allegation  that  the  mother  had  the  means  of  support- 
ing it.  It  is  consistent  with  the  averments  of  this 
indictment,  that  the  prisoner  left  the  child  for  a  few 
minutes  in  order  to  go  and  procure  the  means  of 
supporting  it.  With  regard  to  the  injury  to  the 
parish,  there  is  no  authority  for  holding  a  person  to 
be  indictable  for  merely  doing  an  act,  the  possible 
consequence  of  which  may  be  to  injure  the  parish. 

Parke  B. — The  cases  shew,  that  if  a  person  is 
under  an  obligation  to  support  a  child,  an  indict- 
ment, charging  a  breach  of  such  duty,  must  aver 
that  an  injury  was  done  to  the  child  thereby.  In 
this  indictment  there  is  no  averment  that  the  prisoner 
had  the  means  of  supporting  the  child;  and  it  is 
consistent  with  every  thing  here  stated,  that  she  had 
gone  to  get  food  for  it,  or  had  left  it  as  casual  poor. 

Patteson  J. — Mr.  Phinn  rested  the  case  on  the 
ground    of   abandonment;   but   assuming  that   the 

VOL.  II.  u 
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1851.  prisoner  had  no  means  of  supporting  it,  the  abandon- 
HoGAN^  ii^ent  will  not  constitute  an  offence*  In  order  to  fix 
her  with  criminal  neglect  in  abandoning  the  child, 
it  will  be  necessary  to  aver  that  she  had  the  means 
of  supporting  it. 

WiGHTMAN  J.  and  Martin  B.  concurred. 

Parke  B.  remarked,  that  in  this  case  the  prisoner 
had  been  discharged  on  her  own  recognizances ;  which 
was  contrary  to  the  provisions  of  stat.  11  &  12  Via. 
c.  78,  s.  1  (a). 

(a)  A  similar  miBtake  occnn  in  A.  v.  lUidge,  I  Den.  C.  C.  405. 
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REGINA  i;.  MATHEW  SCAIFE  AND  THOMAS      1851. 

ROOKE. 

The  prisoners  were  indicted,  together  with  John  Whereupon 
Smithy   at  the  Quarter  Sessions  for  the  borough  of  an  indict- 
Kingston-upon- Hull,  for  stealing  from  the  prosecutor  J^rMp??™' 
two  hundred  pounds  in  sovereigns  and  half  sovereigns,  soners  for 
The  indictment  was  removed  into  the  Queen's  Bench  proved  that 
by  certiorari^  and  the  case  was  tried  before  Mr.  Justice  Se«l''ke^*^*^ 
Cresswell,  at  the  Yorkshire  Spring  Assizes.     At  the  out  of  the 
trial   the  deposition   of  Sarah   Ann   Garnet,   taken  pr<J;urement 
before   the   maeristrates    in    the    mode  directed    by  of  one  of  the 

^  •'    pnsoners, 

11  &  12  Vict.  c.  42,  s.  17,  was  tendered  in  evidence  HffW,that 
upon  the  ground  that  she  had  been  kept  out  of  the  tionnnhe 
way  by  the  procurement  of  one  of  the  prisoners ;  and  absent  wit- 

J      J  r  r  »  Hess  was  re- 

evidence  was  offered  on  the  part  of  the  prosecution  to  ceivahle  in 
shew  that  one  of  the  bail  of  Smith  had  paid  some  ^jnet^ihe 
money  to  a  cirl  who  called  herself  Sarah  Ann  Gar-  prisoner  by 

-t  •  whose  pro- 

netlj  who  was  about  the  age  and  resembled  in  appear-  curement  she 
ance  the  absent  witness.     It  was  submitted,  on  behalf  ^ayi^^ut 
of  the  prisoners,  that  there  was  not  suflScient  proof  of  tbat  it  was 
identity.     Secondly,    that    if   there   were,    the   fact  against  the 
proved  might  have  been  an  indiscreet  act  of  his  bail  pris^onlTa. 
without  the   concurrence  of  Smith.     Thirdly,    that  and  that  its 
under  any  view  of  the  case,  the  deposition  could  not  without  a 
be  evidence  against  Scaife  and  Rooke.     The  learned  fte^ju^^^^^^^ 
Judge  received  the  deposition  in  evidence,  subject  to  it  was  not 
the  third  objection  taken  to  it.  against  the 

In  the  following  Easter  Term,  in  the  Queen's  Bench,  ^^'^'^'^^^^ 
a  rule  nisi  for  a  new  trial  was  obtained  on  behalf  of  granting  a 

new  trial. 
VOL.    II.  X 
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1851.       Scaife  and  Rooke^  on  the  ground  of  the  improper 
Scaipb's     reception  of  evidence. 


Case. 


On  the  2nd  June,  Trinity  Term,  a.  d.  1851,  this  case 
was  argued  before  Lord  Campbell  C.  J.,  Patteson  J., 
Coleridge  J.,  and  Erle  J. 

Hunter^  for  the  Crown. 

At  common  law,  if  a  witness  cannot  be  found  after  a 
diligent  search,  the  deposition  which  he  has  made  before 
a  magistrate  is  admissible  as  secondary  evidence.  In 
the  King's  Bench,  21  Jac.  1,  {Godb.  326)  (a),  it  was 
said,  that  "  if  the  party  cannot  find  a  witness,  then  he 
is,  as  it  were,  dead  unto  him,  and  his  deposition  in 
an  English  Court,  in  a  cause  betwixt  the  same  parties, 
plaintiff  and  defendant,  may  be  allowed  to  be  read  to 
the  jury,  so  as  the  party  make  oath  that  he  did  his 
endeavour  to  find  his  witness,  but  he  could  not  see 
nor  hear  of  him.*'  Depositions  before  a  magistrate  on 
a  primary  inquiry  are  taken  in  the  presence  of  the 
prisoner,  who  has  then  full  opportunity  of  cross-exa- 
mining the  witnesses.  There  is  no  ground  for  any 
distinction  between  civil  and  criminal  proceedings 
respecting  the  admissibility  of  evidence.  (1  Pitt 
Tayl  Ev.  332 ;  1  Salk.  286  ;  Show.  363  ;  Com.  Dig. 
tit.  ''Testmoigner  BuUers  N.  P.  242.)  In  Lord 
Morleys  case  (6  How.  St.  Tr.  771,  S.  C.)  it  was 
resolved  by  the  Judges,  that  the  examination  of  a 
witness  taken  before  the  coroner  was  not  rendered 
admissible,  on  proof  that  the  witness  himself  could 
not  be  found  after  diligent  search  ;  but  in  proceedings 
before  the  coroner  the  prisoner  is  not  necessarily  pre- 
sent. In  Rex  V.  Hagan^  8  Car.  &  P.  167,  which 
was  an  indictment  for  felony,  the  deposition  of  a 
witness  for  the  prosecution,  who  had  gone  to  sea,  was 
read  in  evidence  on  the  part  of  the  prisoner,  with  the 

(a)  Cited  in  1  Pitt  Tayl.  Ev.  332. 
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consent  of  the  prosecutor.     The  deposition  of  a  wit-       1861. 
ness  who  has  been  searched  for  and  cannot  be  found,     scaife's^ 
and  is  kept  away  by  the  means  or  procurement  of  the       ^^e. 
opposite  party  or  prisoner,  is  admissible.    Fifth  reso- 
lution of  the  Judges  {Hex  v.  JLord  Morley^  6  How. 
St.  Tr.  770,  771 ;  Rex  v.  Harrison,  12  How.  St.  Tr. 
834). 

Lord  Campbell  C.  J. — ^The  cases  in  the  State  Trials 
before  the  Revolution,  as  to  the  admissibility  of  evi- 
dence, are  entitled  to  very  little  weight. 

Huntei'  cited  R.  v.  Gutteridge,  9  Car.  &  P.  473 ; 
and  Green  v.  Gatewick,  Buller's  N.  P.  243. 

Dearsbfy  for  the  prisoners. 

The  case  of  the  King  v.  Hagan  (8  Car.  &  P. 
167),  cited,  is  adverse  to  the  prosecution,  for,  in 
that  case,  the  Judge,  in  the  first  instance,  refused 
to  admit  the  deposition,  and  it  was  afterwards 
allowed  to  be  read  only  by  consent  of  both  sides.  In 
this  case  there  was  no  consent.  The  opinion  of  Pitt 
Taylor  {Pitt  Tayl.  Ev.  332),  that  there  is  no  ground 
for  any  distinction  between  civil  and  criminal  pro- 
ceedings ill  this  respect,  is  not  correct,  inasmuch  as 
there  is  this  diflPerence,  that  in  the  former,  a  bill 
of  exceptions  will  lie,  but  not  in  the  latter  case  (a). 
Most  of  the  cases  cited  referred  to  civil  proceedings, 
and  the  cases  of  22.  v.  Lord  Morley,  and  R.  v.  Harris 
son^  are  of  slight  authority.  In  civil  proceedings  it 
might  be  safe  to  admit  the  deposition  of  an  absent 
witness,  but  in  criminal  cases,  in  many  instances,  it 
might  prove  dangerous,  and  put  in  peril  both  life  and 
liberty.  Suppose,  a  man  from  spleen  or  malice  pre- 
ferred a  charge  against  another,  and  then,  fearing  the 

(a)  Quare,  Whether  a  bill  of  ez-  Lord  Hardwicke»  A.  v.  Pruton, 
ceptions  lies  not  in  any  criminal  Rep.  tem.  Hard.  251 ;  1  Phill.  Ey. 
case  it  a  point  not  settled.    Per     312. 

X  2 
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1861.  risk  of  discovery  through  a  cross-examination,  ab- 
Scaife's  sco'^d^^j  would  it  be  fair  to  admit  his  deposition  to 
Case.  be  received,  and  thereby  deprive  the  prisoner  of  the 
means  of  establishing  his  innocence,  by  a  cross-exa- 
mination of  the  witness  ?  If  the  deposition,  as  sug- 
gested, was  always  receivable  at  common  law,  where 
was  the  necessity  of  passing  section  17  of  stat.  11  &  12 
Vict.  c.  42  ? 

Lord  Campbell  C.  J. — ^That  enactment  specifies 
certain  preliminary  conditions  on  which  the  deposi- 
tions may  be  admitted, — such  as  the  signature  of  the 
justices,  by  or  before  whom  it  purports  to  have  been 
taken. 

Dearsly.  Yes.  And  from  the  reading  of  the  whole 
section,  it  would  appear,  that  anterior  to  that  enact- 
ment, the  deposition  could  not  have  been  before  admis- 
sible. The  practice  of  the  Courts  before  the  passing  of 
the  17  sect.  11  &  12  Vict.  c.  42,  has  been  uniform  and 
general  in  the  rejection  of  depositions,  except  in  case 
of  death,  or  the  absence  of  the  witness  through  the 
procurement  of  the  prisoner.  In  2  Rims.  Or.  889,  ed. 
by  GreaveSy  the  only  cases  in  which  the  depositions 
are  mentioned  as  admissible,  are  where  the  witness 
is  dead,  or  where  he  has  been  kept  away  by  the  pro- 
curement of  the  prisoner.  The  learned  Judge  at  the 
trial,  at  first  thought  he  ought  to  reject  the  deposi- 
tion, but  after  consideration,  said  he  would  receive 
it.  His  Lordship  thought  there  was  evidence  which 
satisfied  his  mind,  that  the  witness  had  been  kept 
out  of  the  way  by  the  procurement  of  one  of  the 
prisoners,  viz.^  by  J.  Smith.  This  Court  is  not 
asked  to  review  the  propriety  of  that  conclusion. 
But  it  is  contended  that  the  Judge  at  the  trial  should 
have  directed  the  jury  in  his  summing  up,  that  though 
the  deposition  was  receivable  in  evidence  against  /. 
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Smithy  still  it  was  no  evidence  against  JRooke  and       1851. 
Scaifey  who  had  in  no  wise  been  privy  in  procuring  "s^i^g 
the  absence  of  the  witness.     On  this  ground  alone,  it       ^^e- 
is  submitted  that  the  rule  for  a  new  trial  should  be 
made  absolute. 

Lord  Campbell  C.  J. — I  am  of  opinion  that  the 
rule  for  a  new  trial  must  be  made  absolute.  Evidence 
having  been  given  that  the  defendant  Smith  had 
resorted  to  a  contrivance  to  keep  the  witness  out  of 
the  way,  the  deposition  was  admissible  against  him ; 
but  it  was  not  admissible  against  the  other  defend- 
ants, there  being  no  evidence  to  connect  them  with 
the  contrivance.  The  learned  Judge,  Cresswell  J., 
in  his  summing  up  to  the  jury,  seems  to  have  made 
no  distinction  as  to  the  duty  of  the  jury  to  consider  the 
deposition  of  the  absent  witness  as  evidence  against 
the  defendant  Smith  alone,  and  not  as  against  the 
others.  The  question  then  is,  whether  such  a  deposi- 
tion is  admissible  against  a  prisoner  without  proof 
that  the  deponent  has  been  kept  away  by  his  con- 
trivancej  or  without  proof  of  the  death  of  the  untness  ? 
No  case  has  yet  gone  so  far ;  and  I  should  be  afraid  to 
lay  down  a  rule  which  would  deprive  a  prisoner  of  the 
advantage  of  having  a  witness  for  the  prosecution 
against  him  examined  and  cross-examined  before  the 
jury,  upon  every  matter  that  may  be  material  to  his 
defence.  I,  therefore,  think  that  the  deposition  was 
improperly  admitted  against  Scaife  and  Rooke^  and 
that  there  should  be  a  new  trial. 

Patteson  J. — The  deposition  of  the  absent  witness, 
Sarah  Ann  Gametty  was  admissible  as  against  the  de- 
fendant Smithy  by  whose  contrivance  she  was  kept  out 
of  the  way,  but  it  ought  to  have  been  applied  to  the 
case  against  him  only,  and  not  to  the  case  against  the 
other  prisoners.     No  such  distinction  appears  to  have 
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been  made  at  the  trial,  bat  the  evidence  was  allowed 
to  go  to  the  jury  generally  against  all  the  prisoners, 
it  being  assumed,  without  any  evidence  whatever  to 
support  the  assumption,  that  they  all  were  connected 
with  the  contrivance  to  keep  the  witness  out  of  the  way. 

Coleridge  J. — Before  the  enactment  of  11  &  12 
Vict.  c.  42,  I  always  understood  the  law  was,  that  if 
a  witness  were  absent,  either  by  reason  of  the  death  of 
the  witness,  or  by  the  procurement  of  the  prisoner,  the 
deposition  was  receivable  in  evidence  against  him  (a). 
But  I  believe  these  were  the  only  two  cases  where  the 
absence  of  a  witness  let  in  his  depositions.  Absences 
from  every  other  cause  were  within  the  same  category, 
and  did  not  render  them  admissible.  The  17th  section 
of  the  recent  statute  took  another  case, — where  a  wit- 
ness was  proved  to  be  so  ill  as  to  be  unable  to  travel, — 
out  of  one  category  and  put  it  into  another. 

Erle  J.  concurred. 

Rule  absolute  for  a  new  trial. 


(a)  1  Hale,  P.  C.  305 ;  2  Hale,  P.  C.  52. 


Note  hy  £(^i/or.— This  is,  I 
believe,  the  first  instance  of  a  new 
trial  having  been  granted  in  a  case 
of  felony."  It  will  be  observed, 
that  the  indictment  had  been  re- 
moved bf  certiorari  from  sessions 
into  the  Queen's  Bench,  and  that 
the  record  was  sent  down  by  the 
Queen's  Bench  to  be  tried  be- 
fore Mr.  Justice  Cbesswbll  at 
York. 

Mr.  Justice  Cress  well,  at  the 
trial,  received  the  deposition  of 
Sarah  Ann  Oamett,  subject  to  the 
objection  taken  to  it,  without  spe- 
cifying any  particular  mode  in 
which  the  prisoners  were  to  avail 
themselves  of  the  objection. 

The  prisoners'  counsel  appears 


to  have  been  under  the  impression 
that  his  Lordship  had  reserved  the 
case  for  the  Court  of  Criminal 
Appeal;  but  Mr.  Justice  Cress - 
WELL  thought  that  as  the  record 
came  firom  the  Queen's  Bench, 
that  was  the  proper  tribunal  to 
deal  with  the  case,  and  fearing  that 
the  prisoners'  counsel  might  be 
under  some  misapprehension  on 
the  subject,  his  Lordship  caused 
him  to  be  informed  that  he  thought 
the  question  as  to  the  admissibility 
of  the  deposition  should  be  raised 
in  that  Court. 

A  copy  of  the  rule  of  the  Queen's 
Bench  for  the  new  trial  is  here 
subjoined  :  it  has  been  copied  from 
the  books  of  the  Crown  Office  : — 
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€t 


Monday  f  2  June, 

Yorkshire, 

Thb  Queen 

affoinst 

Matbbw  Scaifb 

and  Thomas  Rookb 


I 


Upon  hearing  counael  on  both  aides  It  is 
ordered  that  the  verdict  of  Guilty  obtained 
for  the  Crown  at  the  last  Spring  Assizes 
r  holden  in  and  for  the  county  of  York  in 
this  prosecution  be  set  aside  and  a  new  trial 
had. 


(for  Felony.) 

*'  Mr.  Hunter  for  the  Prosecution ; 
Mr.  Dearsly  for  the  Defendants. 


€t 


It  seems  hitherto  to  have  been 
assamed  that  no  new  trial  could 
be  granted  in  cases  of  felony.  In 
R.  V.  Mawby,  Bart,,  and  Others, 
6  T.  R.  638,  Lord  Kbnyon  re- 
markedy  '*  In  one  class  of  offence. 


indeed  greater  than  misdemeanors, 
no  new  trial  can  be  granted  at  all." 
And  see  Comer's  Crown  Practice, 
p.  I6ly  Eighth  Rep.  Com.  Crim.  L. 
p.  159,  2  Tidd's  Prac.  918,  and 
2  RusseU  on  Crimes,  726. 


1851. 


Scaifb's 
Case. 


HENRY  HOLLOWAY  r.THE  QUEEN. 


185L 


Writ  of  Error  in  the  Queen's  Bench.     The  caption  i.  In  an  in- 
of  the  indictment  was  in  the  following  form  : —  under  4 

Warwickshire,  1  Be  it  remembered  that  at  the  General  ^*'  ^-  ^*' 

'   V  n         .  I.      I  n  8.  43,  for 

to  wit.        }  Quarter  Sessions  of  the  peace  of  our  aiding  apri- 


Lady 


the  Queen  holden  at  Warwick  in  and  for  the 


escape  from 
prison,  it  is 

unnecessary  to  set  out  the  means  which  had  been  employed  by  the  defendant  to  aid  the 

prisoner  to  escape. 

2.  Where  a  turnkey,  after  certain  overtures  from  a  prisoner  confined  in  jail,  received 
into  his  possession  a  key,  capable  of  opening  certain  locks  in  the  jail,  which  bad  been 
made  by  means  of  the  procurement  of  the  prisoner  who  was  then  and  there  meditating^ 
his  escape,  with  intent  thereby,  and  by  means  thereof,  to  enable  the  said  prisoner  to 
escape.    Held,  that  this  was  a  sufficient  aiding  within  the  statute. 

3.  And  where  upon  an  indictment  containing  nine  counts,  the  Court  of  Quarter 
Sessions  gave  a  general  judgment  that  the  defendant  be  transported  beyond  the  seas  for 
the  term  of  fourteen  years ;  and  a  writ  of  error  was  brought  on  the  ground  that  some  of 
the  counts  were  bad.  Held,  that  the  fourteen  years  must  be  taken  to  be  the  same  four- 
teen years  upon  each  count,  and  that  under  11  &  12  Vict,  c.  78,  s.  5,  the  Court  of  Error, 
if  there  were  one  good  count  in  the  indictment,  would  be  bound  either  to  pronounce  the 
judgment  which  ought  to  have  been  pronounced  in  the  Court  below,  or  to  remit  the 
record  to  the  sessions,  in  order  that  that  Court  should  pronounce  the  proper  judgment. 
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1851.  s^i<l  county  on  Monday  in  the  first  week  after  the 
Hollo-  ^^^^  ^^y  ^^  December^  that  is  to  say,  the  30th  day  of 
way's  December  in  the  fourteenth  year  of  the  reign  of  our 
Sovereign  Lady  Victoria  &c.  and  in  the  year  of  our 
Lord  1850  and  from  thence  continued  by  adjourn- 
ment and  holden  at  the  city  of  Coventry  in  and 
for  the  said  county  of  Warwick  on  Wednesday  the 
first  day  of  January  in  the  year  of  our  Lord  1851 
before  William  Dickins  Esquire  &c.  and  others  their 
fellow  keepers  of  the  peace  of  our  said  Lady  the 
Queen  and  also  justices  of  the  said  Queen  appointed 
to  hear  and  determine  divers  felonies  trespasses  and 
other  misdemeanors  done  and  committed  in  the  said 
county  and  of  the  quorum  and  so  forth  upon  the  oath 
of  &c.  [names  of  the  grand  jury"]  good  and  lawful  men 
of  the  county  aforesaid  then  and  there  sworn  and 
charged  to  inquire  for  our  said  Lady  the  Queen  and 
the  body  of  the  said  county  it  is  presented  in  manner 
and  form  following,  (that  is  to  say) — 

The  first,  second  and  seventh  Counts  of  the  indict- 
ment, which  are  those  upon  which  the  questions  raised 
in  this  case  depended,  were  as  follows: — 

The  jurors  for  our  .Lady  the 
Queen  upon  their  oath  present 
that  the  gaol  hereinafter  in  the 
first  three  counts  of  this  indictment  mentioned  to  wit 
the  gaol  of  our  Lady  the  Queen  at  Coventry  in  and 
for  the  Coventry  division  of  the  county  of  Wanoick 
being  situate  at  the  parish  of  the  ^Holy  Trinity  in  the 
city  of  Coventry  in  the  said  Coventry  division  of  the 
county  of  Warwick  \^  a  gaol  to  which  the  provisions 
of  a  certain  act  of  Parliament  made  and  passed  in  a 
certain  session  of  Parliament  holden  the  fourth  year 
of  the  reign  of  His  late  Majesty  King  George  the 
Fourth  entitled  An  Act  for  consolidating  and  amend- 


in  mis  case  aepenueci 

Warwickshire^      ^ 

Coventry  Division,   > 

to  wit.  3 
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ing  the  laws  relating  to  the  building  repairing  and       1851. 
regulating  of  certain  Gaols  and  Houses  of  Correction      g^j^j^^^ 
in  En&rland  and  Wales  did  at  the  time  of  the  com-       way's 

Case. 

mission  of  the  offence  hereinafter  in  the  first  three 
coants  of  this  indictment  mentioned  and  still  do 
extend.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  heretofore  to  wit  on 
the  18th  day  of  December  in  the  year  of  our  Lord 
1850  Rohin  Thompson  was  a  prisoner  in  the  said  gaol 
and  one  Henry  Holloway  late  of  the  parish  of  the 
Holy  Trinity  in  the  city  of  Coventry  in  the  said 
division  of  the  county  of  Warunck  labourer  on  the 
day  and  year  last  aforesaid  with  force  and  arms  at  the 
parish  aforesaid  in  the  said  Coventry  division  of  the 
said  county  of  Warwick  feloniously  did  aid  and  assist 
the  said  Rohin  Thompson  then  and  there  being  such 
prisoner  as  aforesaid  in  attempting  to  escape  from  the 
said  gaol  against  the  form  of  the  statutes  in  such  case 
made  and  provided  and  against  the  peace  of  our  Lady 
the  Queen  her  Crown  and  dignity. 

2nd  Count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  heretofore  and 
before  and.  at  the  time  of  the  committing  of  the 
offence  hereinafter  in  this  count  mentioned  the  said 
Rohin  Thompson  being  a  prisoner  in  the  said  gaol 
to  wit  the  said  gaol  of  our  Lady  the  Queen  at  Coventry 
in  and  for  the  said  Coventry  division  of  the  county  of 
Warwick  so  situate  as  aforesaid  was  meditating  pro* 
jecting  and  endeavouring  to  procure  and  effect  his 
escape  from  the  said  gaol  otherwise  than  by  due 
course  of  law  and  in  order  thereto  had  procured 
a  certain  key  being  the  key  hereinafter  mentioned 
to  be  made  and  constructed  for  the  use  of  him  the 
said  Rohin  Thompson  with  intent  to  effect  the  said 
escape  of  the  said  Robin  Thompson  by  means  of  the 
said  key  and  also  had  made  and  caused  to  be  made  to 
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1851.  the  said  Henry  Holloway  then  and  there  being  a 
U^j^i^o,  turnkey  and  having  authority  in  the  said  gaol  certain 
'^^'^  overtures  and  promises  whereby  to  induce  and  per- 
suade the  said  Henry  Holloway  to  aid  and  assist  the 
said  Robin  Thompson  to  escape  from  the  said  gaol  and 
so  in  manner  aforesaid  was  endeavouring  and  attempt- 
ing to  procure  his  escape  and  to  escape  from  the  said 
gaol.  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  Henry  Holloicay 
not  regarding  his  duty  in  that  behalf  then  and  there 
to  wit  on  the  day  and  year  aforesaid  and  whilst  the 
said  Robin  Thompson  was  such  prisoner  in  the  said 
gaol  as  aforesaid  with  force  and  arms  at  the  parish 
aforesaid  in  the  said  Coventry  division  of  the  said 
county  of  Warvjtck  feloniously  and  designedly  did 
procure  and  receive  and  take  into  the  custody  and 
possession  of  the  said  Henry  Holloway  the  said  key 
then  and  there  being  adapted  and  fitted  to  and  capable 
of  opening  and  unfastening  divers  locks  in  the  said 
gaol  whereby  the  said  Robin  Thompson  was  then  and 
there  secured  in  the  said  gaol  with  intent  thereby  and 
by  means  thereof  to  enable  the  said  Robin  Thompson 
to  escape  from  the  said  gaol  and  to  go  at  large  wither- 
soever he  would.  And  so  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  say  that  the  said  Henry 
Holloway  then  and  there  to  wit  on  the  day  and  year 
aforesaid  with  force  and  arms  at  the  parish  aforesaid 
in  the  said  division  of  the  said  county  of  Warwick  in 
manner  and  form  in  this  count  mentioned  feloniously 
did  aid  and  assist  the  said  Robin  Thompson  then  and 
there  being  such  prisoner  as  aforesaid  in  so  attempt- 
ing to  escape  from  the  said  gaol  as  in  this  count 
mentioned  against  the  form  of  the  statutes,  in  such 
case  made  and  provided  and  against  the  peace  of  our 
Lady  the  Queen  her  Crown  and  dignity. 


WAY'S 

Case. 
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7th  Count  (a).     And  the  jurors  aforesaid  upon  their       1851. 
oath  aforesaid  do  further  present  that  heretofore  to     hollo- 
wit  on  the  4th  day  of  September  in  the  year  of  our 
Lord  1860  Harry  Scott  Gihb  Esquire  being  one  of 
the  justices  of  our  said  Lady  the  Queen  assigned  to 
keep  the  peace  of  our  said  Lady  the  Queen  in  and  for 
the  said  county  of  Warwick  in  due  form  of  law  did 
make  his  warrant  of  commitment  under  his  hand  and 
seal  bearing  date  the  same  day  and  year  last  aforesaid 
directed  to  the  constable  of  Rugby  and  to  the  keeper 
of  the  common  gaol  at  Coventry  in  the  said  county  of 
Warwick  by  which  said  warrant  of  commitment  the 
said  Harry  Scott  Gibb  as  such  justice  as  aforesaid  did 
require  the  said  keeper  of  the  said  gaol  to  wit  one 
Darwin  Galton  Esquire  sheriff  of  the  said  county  of 
Warwick  and  keeper  of  the  said  gaol  to  receive  into 
the  custody  of  the  said  keeper  to  wit  the  said  Darwin 
Galton  sheriff  as  aforesaid  the  body  of  the  said  Robin 
Thompson  then  being  charged  with  having  on  the 
31st  day  of  August  in  the  year  aforesaid  at  the  parish 
of  Rugby  in   the  said   county  feloniously  forged  a 
certain  note  of  the  governor  and  company  of  the  Bank 
of  England  commonly  called   a  bank  note  for  the 
payment  of  5/.  and  afterwards  to  wit  on  the  day  and 
year  last  aforesaid  at  the  parish  and  county  aforesaid 
that  he  the  said  Robin  Thompson  did  feloniously  offer 
utter  dispose  of  and  put  off  a  certain  other  forged  note 
of  the  governor  and  company  of  the  Bank  of  England 
commonly  called  a  bank  note  for  the  payment  of  hi. 
he  the  said  Robin  Thompson  then  and  there  well 
knowing  the  same  to  be  forged  with  intent  to  defraud 
the  governor  and  company  of  the  Bank  of  England 
And  that  the  said  keeper  of  the  said  gaol  to  wit  the 

(a)  The  fourdi  count  referred  to     post,  p.  297»  was  in  effect  the  same 
in  the  judgment  of  Pattbson,  J.,      as  the  seventh  count. 
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1851.       said  Darwin  Galton  sheriff  as  aforesaid  should  safely 
jjqj^j^q,      keep  the  said  Robin  Thompson  in  the  custody  of  him 

way's  the  said  keeper  to  wit  the  said  Darvnn  Galton  sheriff 
as  aforesaid  until  the  next  assizes  or  general  gaol 
delivery  to  be  held  at  Coventry  in  and  for  the  Coventry 
division  of  the  county  of  Warwick  or  until  he  should 
be  thence  delivered  by  due  course  of  law.  By  virtue 
of  which  said  warrant  of  commitment  the  said  Rohrn 
Thompson  afterwards  to  wit  on  the  same  last  mentioued 
day  and  in  the  year  aforesaid  was  duly  conveyed  and 
committed  to  a  certain  gaol  of  our  said  Lady  the 
Queen  to  wit  the  said  gaol  in  and  for  the  said  division 
of  the  said  county  of  Warwick  situate  at  the  parish  of 
the  Holy  Trinity  aforesaid  in  the  said  Coventry  divi- 
sion of  the  said  county  of  Warwick  for  the  cause  in 
the  said  warrant  of  commitment  above  specified  and 
expressed  and  then  and  there  to  wit  on  the  same  last 
mentioned  day  and  in  the  year  aforesaid  at  the  parish 
aforesaid  in  the  said  division  of  the  said  county  of 
Warwick  lawfully  kept  and  detained  in  the  said  gaol 
in  the  custody  of  the  said  Darwin  Galton  sheriff  as 
aforesaid  then  and  there  being  the  keeper  of  the  said 
gaol  under  and  by  virtue  of  the  said  warrant.  And 
the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  Henry  Holbway  afterwards  and 
within  the  space  of  one  year  heretofore  to  wit  on  the 
18th  dav  of  December  a.  d.  1850  and  whilst  the  said 
Robin  Thompson  was  a  prisoner  lawfully  committed  to 
and  detained  in  the  gaol  aforesaid  by  virtue  of  the  said 
warrant  of  commitment  for  the  felony  therein  specified 
and  expressed  as  aforesaid  with  force  and  arms  at  the 
parish  aforesaid  in  the  said  Coventry  division  of  the  said 
county  of  Warwick  feloniously  was  aiding  and  assisting 
the  said  Robin  Thompson  then  and  there  being  such 
prisoner  in  the  said  gaol  and  lawfully  committed  to 
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and  detained  therein  as  aforesaid  for  the  felony  and       1851. 
cause  aforesaid  to  attempt  to  make  his  escape  from     g^j^j^^. 
and  out  of  the  said  gaol  against  the  form  of  the  statute      ^^^'^ 
in  such  case  made  and  provided  and  against  the  peace 
of  our  Lady  the  Queen  her  Crown  and  dignity. 

The  record  then  stated  the  arraignment,  plea,  issue, 
venire,  verdict,  allocutus,  and  the  judgment  of  the 
Court  of  Quarter  Sessions,  which  was  as  follows : — 
''  Wherefore  all  and  singular  the  premises  being  seen 
and  understood  by  the  Court  here,  it  is  thereupon 
ordered  and  adjudged  by  the  Court  here  that  the  said 
Henry  Holhway  be  transported  beyond  the  seas  for 
the  term  of  fourteen  years." 

On  the  11th  June^  a.  d.  1851,  this  case  was  argued 
upon  a  Qmcilium  before  Lord  Campbell  C.  J., 
Pattesom  J.,  Coleridge  J.,  and  Erle  J. 

S.  Flood  and  Partridge^  for  the  prisoner,  plaintift' 
in  error.     Mellovy  for  the  Queen,  defendant  in  error. 

Flood  contended  that  the  indictment  did  not 
charge  an  offence  within  4  Geo.  4,  c.  64,  sect.  43. 
He  said  that  the  indictment  was  bad,  because  it  did 
not  shew  that  Robin  Thompson  had  attempted  to 
escape,  or  that  his  attempt  had  been  assisted  by  the 
prisoner,  plaintiff  in  error.  The  second  count  only 
shewed  an  intention  to  escape,  which  intention  was 
very  different  from  an  attempt.  Nor  did  the  second 
count  sufficiently  inform  the  prisoner  of  the  charge, 
nor  state  with  sufficient  certainty  the  means  by  which 
he  had  aided  or  assisted  Thompson.  It  shewed  no 
connection  between  Thompson's  intention  to  escape, 
and  the  alleged  aiding  and  assisting  on  the  part  of 
the  prisoner,  plaintiff  in  error.  Com.  Dig.  Pleader ^ 
8.  38. 

Lord  Campbell  C.  J. — It  was  held  in  R.  v.  Tilley^ 
2  Leach,  C.  C.  662,  that  there  was  no  necessity  for 
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185K  alleging  that  the  party  in  prison  aided  did  attempt  to 
Hqi^i^o^  escape,  for  that  he  could  not  have  been  aided  if  no 
way's      such  attempt  had  been  made. 

Flood  submitted  that  there  was  no  proper  veDoe 
to  the  indictment.  It  did  not  sufficiently  appear 
that  the  act  of  aiding  and  assisting  was  in  the  county 
of  Wartoick.  R.  v.  O'Connor,  5  Q.  B.  16;  R.  v. 
M'Daniel  and  Others,  Fost,  121,  126.  The  caption 
and  the  venue  are  in  the  ordinary  form  where  ad- 
journed sessions  are  held,  but  the  jurisdiction  of  the 
sessions  is  peculiar.  Then  the  principal  should  have 
been  tried  before  the  prisoner,  plaintiff  in  error. 
Thompson  was  alleged  to  have  made  an  attempt  to 
commit  a  felony;  the  offence  of  being  accessary  to 
such  an  attempt  is  a  misdemeanor. 

Lord  Campbell  C.  J. — But  this  is  a  statutory  felony, 
— made  a  substantive  felony  by  4  Geo.  4,  c.  64. 

Flood.  The  first  three  counts  do  not  shew  that 
the  prosecution  was  instituted  within  one  year  after 
the  offence  committed,  which  is  necessary,  unless 
the  4th  sect,  of  16  Geo.  2,  c.  31,  is  repealed  by 
4  Geo.  4,  c.  64.  Again,  the  indictment  should  have 
been  found  by  a  grand  jury  from  the  Coventry  division 
of  the  county,  and  not  by  a  grand  jury  from  the 
county  generally,  5  &  6  Vict.  c.  110,  ss.  7,  9.  Lastly, 
one  or  more  of  the  counts  being  bad,  and  the  sentence 
of  transportation  being  a  general  sentence,  the  judg- 
ment is  bad.  O'Connell  v.  Reg.,  11  CI.  &  Fin.,  155. 
There  should  have  been  a  separate  sentence  upon  each 
of  the  nine  counts. 

Patteson  J. — Why  may  not  the  prisoner  have 
assisted  Thompson  at  nine  different  times  ? 

Flood.  It  is  charged  in  all  the  counts  as  one 
aiding  and  assisting.  It  is  doubtful  whether  11  &  12 
Vict.  c.  78,  s.  5,  applies  to  any  case,  except  where 
the  amendment  is  to  increase  or  diminish  the  punish- 
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ment  awarded  upon  an  indictment,  none  of  the  counts       1851. 
of  which  are  bad.  Hollo- 

Mellor^  for  the  Crown,  was  stopped  by  the  Court,  ^^^'^ 
Lord  Campbell  C.  J. — I  entertain  no  doubt  that 
under  11  &  12  VicU  c.  78,  s.  5,  if  we  find  one  good 
count  in  the  indictment,  although  all  the  other  counts 
are  bad,  we  should  be  bound  either  to  pronounce  the 
judgment  which  ought  to  have  been  pronounced  by 
the  Court  of  Quarter  Sessions,  or  to  remit  the  record 
to  that  Court  to  pronounce  the  proper  judgment.  In 
Rex  V.  Bourne^  7  Ad.  &  El.  58,  it  was  held  by  this 
Court,  that  at  common  law  it  had  no  power  to  pro* 
nounce  the  proper  judgment  in  such  a  case,  or  to 
remit  the  case  for  judgment  to  the  Court  below ;  but 
now  there  is  a  positive  enactment  of  the  Legislature, 
that  **  whenever  any  writ  of  error  shall  be  brought 
upon  any  judgment  on  any  indictment,  information, 
presentment,  or  inquisition  in  any  criminal  case,  and 
the  Court  of  Error  shall  reverse  the  judgment,  it  shall 
be  competent  for  such  Court  of  Error  either  to  pro- 
nounce the  proper  judgment,  or  to  remit  the  record 
to  the  Court  below,  in  order  that  such  Court  may 
pronounce  the  proper  judgment  upon  such  indictment, 
information,  presentment,  or  inquisition.*'  In  the  case 
of  an  indictment  with  some  good  and  some  bad  counts, 
after  a  verdict  for  the  Crown  upon  all  the  counts,  the 
Court  below  ought  to  arrest  the  judgment  on  the  bad 
counts,  and  pass  sentence  on  the  good  counts.  Should 
the  Court  below,  however,  have  pronounced  judgment 
generally,  tlie  Court  of  Error  may  now  order  judg- 
ment to  be  arrested  on  all  the  bad  counts,  and  pro- 
nounce the  proper  judgment  on  all  the  good  counts.  It 
has  been  contended  that  the  stat.  11  &  12  Vict.  c.  78, 
applies  only  to  cases  where  the  punishment  is  to  be 
altered  ;  but  sect.  5  says  any  **  judgment,"  and  there 
can  be  no  difficulty  in  the  construction  of  the  statute. 
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1851.  The  plaintiff  in  error  has  failed  to  shew  that  anyone 
Hollo-  ^^  ^^^  counts  in  this  indictment  is  bad.  The  indict- 
^^y'®      ment  is  founded  on  the  4  Geo.  4,  c.  64,  s.  43,  which 

Case. 

enacts,  that  'Hf  any  person  shall  by  any  means  what- 
every  aid  and  assist  any  prisoner  to  escape,  or  in 
attempting  to  escape  from  any  prison,  every  person 
so  offending,  whether  an  escape  be  actually  made  or 
not,  shall  be  guilty  of  felony."  Under  this  clause  a 
count  is  sufficient,  although  it  does  not  state  the  means 
which  had  been  employed  to  assist  the  party  in  prison 
to  escape.  The  person  charged  with  aiding  the 
attempt  to  escape  is  equally  guilty,  whatever  means 
he  may  have  used ;  he  cannot  assist  a  party  in  prison 
to  escape  without  the  employment  of  some  means. 
This  is  not  like  an  indictment  for  obtaining  goods  by 
false  pretences,  in  which  the  false  pretences  must  be 
set  out,  in  order  that  the  Court  may  see  whether  they 
are  within  the  statute.  In  the  second  count,  the 
means  employed  by  the  prisoner  to  aid  the  escape  are 
set  out.  It  is  alleged,  that  Thompson  being  a  prisoner 
in  the  gaol,  was  meditating  and  endeavouring  to  effect 
his  escape,  and  that  Holloway  (the  plaintiff  in  error) 
in  consequence  of  overtures  from  Thompson^  did  then 
and  there  receive  and  take  into  his  possession  a  certain 
key,  capable  of  opening  divers  locks  in  the  gaol,  with 
intent  to  enable  Thompson  to  escape  from  the  gaoI,&c., 
and  that  so  the  defendant  ^^  in  manner  and  form  in 
this  count  mentioned  feloniously  did  aid  and  assist 
the  said  Thompson  then  and  there  being  such  prisoner 
as  aforesaid,  in  so  attempting  to  escape  from  the  said 
gaol."  The  count,  therefore,  ^shews  most  amply  what 
the  defendant  had  to  answer  within  the  meaning  of 
the  statute.  It  has  been  suggested  that  this  might 
have  been  done  innocently  ;  but  the  averment  that 
the  act  of  the  defendant  was  done  with  intent  to  enable 
Thompson  to  escape  from  prison^  prevents  such  an 
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argument.  The  answer  to  another  objection  made  ig5l. 
by  the  prisoner's  Counsel  that  the  principal  should  "hollo~ 
have  been  tried  before  the  defendant,  is,  that  this  is  way's 
an  indictment,  not  at  common  law,  against  an  acces- 
sary, but  under  the  43rd  section  of  4  Geo.  4,  c.  64, 
which  makes  it  a  substantive  felony  to  aid  and  assist 
an  attempt  to  escape,  such  attempt  itself  being  only 
a  misdemeanor.  With  respect  to  the  objection  to  the 
caption  of  the  indictment,  by  the  stat.  5  &  6  Vict, 
c.  110,  the  city  and  county  of  Coventry  are  annexed 
and  made  part  of  the  county  of  Warwick^  and  the 
aessiuns  held  at  Coventry  are  in  the  same  situation  as 
sessions  held  in  other  counties  by  adjournment  at  two 
or  three  different  places.  The  venue,  I  think,  is 
sufficient;  and  I  am  of  opinion  that  the  judgment 
must  be  affirmed. 

Patt£son  J. — With  respect  to  the  objection  to  the 
caption,  the  stat.  5  &  6  Vict.  c.  110,  shews  that  the 
sessions  are  to  be  for  particular  divisions  of  the 
county,  but  they  are  not  the  less  sessions  for  the 
whole  county.  The  statute  does  not  make  the  divisions 
two  counties;  therefore,  the  jury  are  properly  de- 
scribed as  a  jury  of  the  county.  As  to  the  validity  of 
the  counts  I  am  of  opinion  that  there  is  no  objection 
to  the  first,  fourth,  and  seventh  ;  and  that  the  others 
are  also  good  for  the  reasons  given  by  my  Lord.  The 
statement  of  the  venue  to  the  act  of  assisting  the  pri- 
soner in  attempting  to  escape  is  sufficient.  Whether 
16  Geo.  2,  c.  31,  is  altogether  repealed  or  not  is  im- 
material, because  4  Geo.  4,  c.  64,  s.  43,  creates  a 
substantive  felony ;  and  as  it  is  made  a  felony  to 
assist  a  prisoner  in  attempting  to  escape,  "  by  any 
means  whatever,"  it  would  be  idle  and  useless  to  set 
out  the  means  in  the  indictment.  I  also  think  that 
the  judgment  is  good.  The  fourteen  years  must  be 
taken  to  be  the  same  fourteen  years  on  each  count. 

VOL.  11.  Y 
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1851.  Coleridge  J. — I  am  of  opinion  that  the  right  con- 

jj^^  ^      struction  has  been  put  upon  the  stat.  4  Geo.  4,  c.  64, 
way's       8.  43,  by  the  Lord  Chief  Justice  and  my  Brother 
Patteson,  and  that  the  second   count  contains  all 
the  conditions  which  the  prisoner's  counsel  says  are 
necessary. 

Erle  J.  concurred. 


Case. 


1851.  REGINA  V.  WILLIAM  MURDOCK. 


The  prisoner       Xhe  prisoner  was  tried  before  Parke  B.,  at  the 

W&8  &  trs~ 

veiling  sales-  Summer  Assizes,  for  the  county  of  the  town  of  NoU 
Jiny'ltwas^     ^^^9^^^^  ^^  ^°  indictment  for  embezzling  two  sums, 
to  go  into       the  property  of  his  master,  James  Macqueen. 
of  I),  every         The  prisoner  was  a  travelling  salesman,  and  his 
Monday  to      j^^y  ^^^g  ^^  g^  j^^q  Derbyshire  every  Monday^  and  to 

and  receive     sell  goods  and  receive  the  money  for  them  there,  and 
tibem  there,     ^0  return  with  it  to  his  master  in  Nottingham  on  a 

SbTt'tT'  ScLt^'rday. 

his  masterin        He  received  the  two  sums  mentioned  in  the  indict- 

Sa^day.  ment  on  the  6th  of  May,  in  Derbyshire^  and  did  not 

He  received  return   the  following   Saturday,   nor   at   all   to  his 

two  sums  of  ^  ^  •' 

money  for         master  S. 

I).*,  Su  never      There  was  no  evidence  of  what  became  of  him  till 
returned  to     ^^q  months  after,  when  he  was  met  by  his  master  in 

render  any  "^ 

account  of 

them.    Two  months  afterwards  he  was  met  by  his  master  in  N!.,  who  asked  him  what 

he  had  done  with  the  money.    The  prisoner  said  he  was  sorry  for  what  he  had  done ;  he 

had  spent  it. 

Held,  that  the  prisoner  was  righUy  indicted  in  N,,  there  having  been  evidence  to  go 
to  the  jury  of  an  embezzlement  in  N, 
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Nottinghanij  who  asked  him  what  he  had  done  with       1851. 
the  money,  and  he  said,  *'  he  was  sorry  for  what  he  j^iurdock's 
had  done  ;  he  had  spent  it/'  Cage. 

The  prisoner  was  found  guilty,  but  as  the  learned 
Judge  doubted  whether  he  could  be  properly  con- 
▼icted  on  this  evidence  of  embezzlement  in  the  town 
of  Nottingham,  his  Lordship  did  not  pass  sentence  (a). 

On  Saturday t  15th  November^  a.  d.  1851,  this  case 
was  argued  before  Lord  Campbell  C.  J.,  Parke  B., 
Maulb  J.,  Talfourd  J.,  and  Martin  B. 

Manson,  for  the  Crown. 

The  two  sums  of  money  were  received  in  Derbi/- 
shire ;  there  was  no  proof  of  a  receipt  of  money  in 
Nottingham,  and  the  question  is,  whether  there  was 
jurisdiction  to  try  the  prisoner  in  Nottingham  for 
embezzlement.  I  submit  that  there  was  jurisdiction, 
inasmuch  as  the  prisoner  ought  to  have  accounted  to 
his  master  in  Nottingham,  and  did  not  do  so.  It  has 
been  laid  down  by  Coleridge  J.,  that  non-accounting 
is  equivalent  to  deniaL  (Reg.  v.  Jackson,  1  Car. 
&  K.  384 ;  Hex  v.  Hobson,  Russ.  &  R.  56 ;  Reg.  v. 
Norman,  Car.  &  M.  501.) 

Lord  Campbell  C.  J. — Both  parties,  I  suppose, 
were  living  in  Nottingham. 

Manson.  Yes.  In  Rex  v.  Squire,  Russ.  &  R.  349, 
the  Judge  told  the  jury  that,  if  the  prisoner  had  frau- 
dulently omitted  to  account,  he  was  guilty  of  embez- 
zlement. Here  there  was  a  fraudulent  omission  to 
account  in  Nottingham. 

Martin  B. — The  question  is,  whether  there  was 
jurisdiction  to  try  the  prisoner  in  Nottingham. 

Lord  Campbell  C.  J. — Whether  there  was  evidence 
to  go  to  the  jury  of  an  embezzlement  in  Nottingham! 

(a)  See  Eex  v.  Tayhr,  3  Bos.  &  Pul.  596. 

Y    2 
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ISol.  Manson.    Id  Rex  v.  Hobson^  Russ.  &  R.  56,  ivhere 

M  uRDocK'8  ^^^  prisoner  received  the  money  in  Shropshire^  and 
Case.       denied  its  receipt  in  Staffordshire,  it  was  held  that  he 
was  rightly  tried  in  the  former  county. 

Lord  Campbell  C.  J. — Because  there  was  evidence 
against  the  prisoner  in  Derbyshire,  it  does  not  follow 
that  he  might  not  be  tried  in  Nottingham. 

Manson.  We  have  no  evidence  where  the  prisoner 
was  at  the  time  when  he  should  have  accounted. 
The  presumption  from  the  facts  of  the  case  is,  that  be 
returned  io  Nottingham^  and  that  having  returned,  he 
omitted  to  account,  as  it  was  his  duty  to  do.  By 
7  &  8  Geo.  4,  c.  64,  s.  12,  in  all  cases  in  which  an 
oifence  is  begun  in  one  county  and  completed  in 
another,  the  prisoner  may  be  tried  in  either. 

Parke  B. — That  act  does  not  apply  in  this  case. 
The  question  is,  where  the  o£fence  was  completed. 

No  Counsel  appeared  for  the  prisoner. 

Lord  Campbell  C.  J. — ^The  question  is,  whether 
there  is  evidence  to  go  to  the  jury  whether  the 
embezzlement  was  committed  in  the  town  and  county 
of  Nottingham,  and  I  think  that  there  was  sufficient 
evidence  upon  which  the  jury  might  have  come  to 
that  conclusion.  The  jury  may  have  disbelieved  the 
prisoner's  story  as  to  the  way  in  which  he  had  spent 
the  money,  and  they  may  have  thought  that  the 
prisoner  had  spent  it  in  Nottingham ;  they  were  not 
bound  to  arrive  at  such  a  conclusion,  but  still*  I  think, 
there  was  evidence  to  go  to  the  jury  that  the  em- 
bezzlement took  place  in  Nottingham. 

Parke  B. — I  think,  on  consideration,  that  there  was 
sufficient  evidence  for  the  jury  of  embezzlement  in 
Nottingham;  that  the  prisoner's  not  returning  and 
accounting  to  his  master  in  Nottingham,  as  it  was  his 
duty  to  do,  was  equivalent  to  embezzlement  in  Not- 
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tingham.  The  mere  fact  of  his  spending  the  money  isdi. 
does  not  of  itoelf  constitute  embezzlement;  there  must  m^rdock's 
be  a  refusal  to  account,  or  a  non -accounting.  In  the  ^^®- 
case  Rex  v.  Taylor^  8  Bos.  &  Pul.  596,  where  a 
servant  received  money  for  his  master  in  the  county 
of  Surrey y  and  having  afterwards  returned  into  Mid- 
dlesex^ and  being  called  on  to  account  for  it  by  his 
master,  there  denied  the  receipt  of  it,  it  was  held,  that 
he  was  rightly  indicted  for  embezzlement  in  Middlesex. 
As  Lord  AlvanUy^  in  giving  judgment,  remarked, 
"  Here  there  is  no  evidence  of  any  act  to  bring  the 
prisoner  within  the  statute  until  he  is  called  upon  by 
his  master  to  account  When  called  upon  by  his 
master  to  account  for  the  money,  the  prisoner  denied 
that  he  ever  received  it.  This  was  the  first  act  from 
which  the  jury  could,  with  certainty,  say  that  the 
prisoner  intended  to  embezzle  the  money.  There  was 
no  evidence  of  the  prisoner  having  done  any  act  to 
embezzle  in  the  county  of  Surrey^  nor  could  the 
offence  be  complete,  nor  the  prisoner  be  guilty,  unless 
he  refused  to  account  to  his  master.'' 

Maul^  J. — I  agree  in  the  conclusion  at  which  the 
Lord  Chief  Justice  and  Parkb  B.  have  arrived,  but 
for  different  reasons  from  those  stated  by  Parke  B. 
I  think  that  the  offence  was  committed,  when  two 
months  after  the  receipt  of  the  money,  the  pri- 
soner met  bis  master  in  Nottingham^  and  on  being 
asked  by  his  master  respecting  the  money,  did  not 
account  to  him  for  it.  In  my  view  the  offence  was 
then  complete,  and  the  prisoner  became  liable  to  be 
indicted  in  Nottingham.  The  mere  omission  to 
account,  if  the  prisoner  had  never  returned  to  Not- 
tinghamj  would  not  have  rendered  him  liable  to  be 
tried  in  Nottingham.  Suppose  that  he  had  gone  to 
Derbyshire^  and  stayed  there  six  months,  and  never 
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1851.  returned  to  Nottingham^  be  would,  according  to  my 
MuRDocK's  Brother  Parke's  view,  if  apprehended  in  Derbyshire^ 
Caae.  have  been  indictable  in  Nottingham.  I  cannot  think 
that  that  can  be  so.  Some  of  the  cases  say  that  non- 
accounting  is  sufficient  evidence  of  embezzlement; 
but  in  all  these  cases  the  prisoner  is  in  the  county 
where  he  breaks  his  duty,  and  completes  the  offence  of 
embezzlement  by  omitting  or  refusing  to  account. 

Talfourd  J. — My  opinion  is,  that  the  offence  was 
completed  when  the  prisoner  refused  to  account  to  his 
master  in  Nottingham. 

Martin  B. — I  cannot  say  that  there  was  no  evidence 
to  go  to  the  jury  ;  but  if  the  jury  were  of  opinion  that 
the  prisoner  embezzled  the  money  in  Nottingham^  I 
think  that  they  arrived  at  a  wrong  conclusion. 


1861.      REGINA  V.  THOMAS  GRIFFIN  PHILLPOTTS. 


On  a  trial  UpoN  the  trial  of  the  cause  Doe  dem.  Richard  v. 

material  to     Chriffiths^  2l  copy  of  the  will  of  William  Joseph^  was 

prove  whe- 
ther J.  had  died  before  M.,  the  defendant  produced  a  document  purporting  to  be  a  copy 
of  J.*8  will,  and  falsely  swore  that  he  had  examined  it  with  the  originad  will  in  tne 
registry  at  L. ;  and  also  that  he  had  examined  a  memorandum  at  the  foot  of  the  copy  of 
the  will  with  the  entry  in  a  Book  called  the  A6t  Book  in  the  same  registry.  The 
Judge  offered  to  admit  the  evidence,  but  it  was  withdrawn ;  it  was,  in  poini  of  law, 
inadmissible. 

Heldt  that  the  circumstances  that  the  evidence  was  inadmissible  and  was  withdrawn, 
did  not  affect  the  question  of  perjury,  as  it  could  not  purge  the  false  swearing;  and  that, 
as  it  was  material  whether  probate  of  J.'«  will  was  granted  in  the  lifetime  of  M.,  if  the 
evidence  of  the  prisoner  had  been  received,  it  would  have  been  material  to  the  issue, 
and,  consequently,  that  the  false  oath  of  the  prisoner  amounted  to  perjury. 

Semble,  per  Maule  J. — That  false  swearing  in  a  judicial  proceeding*  in  a  matter 
material  to  that  judicial  proceeding,  is  perjury,  whether  the  false  oath  be  relevant  or  not 
to  the  issue  then  being  tried. 
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tendered,  and  on  objection  to  its  admissibility,  the       1851. 
present  defendant,  who  was   then    attorney  for  the      p^^^^^, 
lessor  of  the  plaintiff,  swore  that  he  had  examined  the      pott's 
copy  produced,  with  the  original  will  in  the  Registry 
at  Llandaff^  and   upon  further  objection,    that   the 
original  will  was  inoperative  in  respect  of  a  chattel 
interest,  and  that  therefore,  either  the  probate  ought 
to  be  produced,  or  the  Act  Book  be  proved ;  the  de- 
fendant further  deposed,  that  he  had  examined  the 
memorandum  at  the  foot  of  the  copy  of  the  will,  with 
the  entry  in  the  Act  Book,  at  the  same  Registry. 

Upon  this  evidence  the  Judge  offered  to  receive 
the  document  in  evidence ;  but  the  Counsel  for  the 
plaintiff  withdrew  it. 

Upon  the  trial  of  the  present  indictment  at  the 
Monmouthshire  Summer  Assizes,  before  Erle  J.,  it 
was  proved  that  the  defendant  had  not  made  either  of 
the  examinations  which  he  had  so  deposed  to,  and  he 
was  found  guilty  of  perjury  ;  but  the  learned  Judge 
reserved  the  question,  whether  the  false  oath  was 
relevant  and  material  to  the  issue  then  being  tried, 
80  as  to  amount  to  perjury ;  as  to  which  the  follow- 
ing" are  the  facts : — 

On  the  trial  of  the  ejectment,  the  lessor  of  the 
plaintiff  claimed  to  be  entitled  to  a  term  which  had 
been  granted  to  William  Joseph  and  Rees  Morgan^ 
jointly ;  and  his  title  was,  that  Morgan  had  survived 
Joseph^  and  assigned  the  term  to  Catherine^  the  widow 
ofJosephy  who  married  Saunders^  and  on  her  marriage 
made  a  settlement,  under  which  the  term  vested  in 
bim. 

The  will  of  Joseph  was  irrelevant  to  this  title  ;  but 
the  time  of  his  death  was  a  material  fact,  in  order  to 
prove  that  ilfor^an  had  survived  him,  and  proof  of  the 
probate  of  the  will  of  Joseph^  would  thus  have  been 
relevant  evidence  towards  establishing  the  plaintiff's 
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1851.  title.  The  purpose  of  the  plaintiff's  Counsel  in  ten- 
Pgjj^j^  dering  the  evidence,  was  to  clear  a  doubt  respecting 
pott's  the  interest  of  Joseph  in  the  term,  which  was  expected 
to  be  raised  by  the  defendant,  and  after  the  document 
was  withdrawn,  the  survivorship  of  Morgan  to  Joseph^ 
was  clearly  proved  by  other  evidence  for  the  plaintiff; 
but  the  purpose  for  which  the  document  was  offered, 
was  not  stated  at  the  time  of  the  trial  of  the  ejectment. 

It  further  appeared  that  in  the  Registry  at  Llandaff^ 
it  was  the  practice  to  indorse  the  act  of  probate  on 
the  original  will,  and  that  the  book  called  the  Act 
Book,  contained  a  daily  account  of  the  matters  of 
business  completed  in  the  Registry,  and  that  the 
memorandum  at  the**  foot  of  the  document  in  ques- 
tion, was  a  copy  of  the  entry  in  this  book  relating  to 
the  probate  of  the  will  of  Joseph^  and  not  a  copy  of 
the  act  of  probate  indorsed  on  the  original  will.  It 
follows  that  the  examination  of  the  document  tendered^ 
with  the  entry  in  the  book  called  the  Act  Book,  at 
LUmdaffj  did  not  render  the  document  legally  admis- 
sible as  an  examined  copy  of  an. act  of  probate. 

Judgment  was  postponed,  and  the  defendant  was 
discharged  on  recognizance,  with  sureties  to  appear 
at  the  next  assizes  for  Monmouth. 

On  the  15th  Nonember^  ▲.  d.  1851,  this  case  was 
argued  before  Lord  Campbell  C.  J.,  Maulb  J., 
Platt  B.,  Talfourd  J.,  and  Martin  B. 

Orayt  for  the  prisoner. 

The  question  here  is,  whether  the  fact  to  which  the 
defendant  swore  was  material  to  the  issue  then  being 
tried.  The  case  finds  that  proof  of  the  time  of 
Joseph's  death  was  material,  and  that  proof  of 
the  probate  of  his  will  would  have  been  relevant 
The  defendant  swore  that  he  had  examined  a  paper, 
produced  with  the  original  will,  and  a  memorandum 
at  the  foot,  with  a  book  called  the  Act  Book.     If  this 
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bad  been  troei  tbe  paper  would  not  have  been  admis-      t86l. 
sible  in  evidence,  for  tbe  book  did  not  contain  the  act      p^,^^ 
of  probate.    Ab  the  will  related  to  personalty,  the  pro-      pott's 
bate  itself  was  the  proper  evidence  of  it.    The  question 
raised  is  simply  this,  if  a  witness  swears  that  he  has 
examined  a  document,  not  receivable  in  evidence^  with 
a  certain  book,  can  that  be  said  to  be  material  to 
the  issue  ?    The  time  of  JoeepKe  death  was  the  issue ; 
how  can  the  fact,  that  the  witness  swore  he  had 
examined  a  paper,  not  receivable  in  evidence,  with  a 
certain^book,  be  material  to  that  issue  ? 

Martin  B. — Is  the  Act  Book  a  register  of  probates  ? 

Gray.  The  Act  Book  ought  to  contain  the  acts  of 
the  Court ;  but  here  it  is  a  book  having  the  name 
merely.  It  is  not  an  act  book  containing  the  acts  or 
judgments  of  the  Court ;  it  contains  nothing  but  pri- 
vate memorandums.  The  witness  did  not  swear  that 
what  he  produced  was  an  act  of  the  Court. 

Talfourd  J. — ^The  matter  in  question  being  per* 
sonalty,  the  probate  of  course  was  the  proper  evidence; 
but  my  impression  at  the  trial  was,  that  the  witness 
swore  what  he  thought  would  do  to  let  in  the  paper 
in  evidence. 

Maulb  J. — Did  not  the  prisoner  swear  that  he  had 
examined  the  paper  produced  with  the  will,  for  the ' 
purpose  of  raising  the  question  whether  the  evidence 
could  be  let  in  or  not  7 

Lord  Campbell. — ^That  the  witness  swore  falsely  in 
giving  his  evidence  is  admitted. 

Ghray.  But  its  materiality  to  the  issue  is  the 
question. 

Maule  J. — Is  that  so?  Is  it  not  rather  whether 
what  is  sworn  is  untrue  and  is  material  to  a  judicial 
proceeding  ? 

Ghray.  I  apprehend  that  to  constitute  peijury  the 
false  oath  must  be  material  to  the  issue  then  being 


Case. 
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fl85L  tried.  It  is  not  enough  that  the  evidence  has  relation 
p^j^^j^  to  the  matter  in  issue  ;  it  must  be  material  to  the 
pott'a  issue.  It  was  contended  when  the  defendant  was 
triedy  that  what  he  had  sworn  was  material  for 
the  jury  who  were  to  act  on  the  evidence  before 
them ;  and,  secondly,  that  it  was  material  for  the 
Judge,  who  was  to  say  whether  it  was  to  be  put  to 
the  jury  or  not.  But  it  could  not  be  material  for  the 
jury,  for  it  was  withdrawn  from  their  consideration, 
and  they  could  not  legitimately  act  upon  it;  and, 
here  the  Judge  was  not  a  Judge  of  fact.  There  are 
cases  where,  upon  questions  arising  incidentally  during 
a  trial,  the  Judge  is  Judge  of  the  fact,  and  I  admit  that 
in  such  a  case,  if  the  witness  swore  falsely  in  his  answers 
it  would  be  perjury.  But,  I  submit  that  here  there  was 
no  evidence  for  the  Judge  to  decide  upon. 

Lord  Campbell. — It  was  proffered,  Mr.  Gray^  to 
induce  the  Judge  to  admit  secondary  evidence. 

Oray.  This  evidence  was  not  on  any  issue  of  fact 
which  the  Judge  had  to  try;  he  could  not,  in  that 
stage,  have  received  evidence  in  contradiction.  It 
was  merely  evidence  to  be  given  to  the  jury  through 
the  Judge. 

Maule  J.— -Then  if  there  should  be  a  bill  of  ex- 
ceptions in  a  case,  whether  false  swearing  be  perjury 
or  not,  is  to  depend  upon  the  judgment  in  the  House 
of  Lords  ?  Here  the  defendant  by  means  of  a  false 
oath  endeavours  to  have  a  document  received  io 
evidence ;  it  is,  therefore,  a  false  oath  in  a  judicial 
proceeding ;  it  is  material  to  that  judicial  proceed- 
ing)  and  it  is  not  necessary  that  it  should  have  been 
relevant  and  material  to  the  issue  being  tried  (a). 

(a)  Lord  Coke  (3  Inst.  165)  thus  dicial   proceeding,  who  sweareth 

defines  perjury :  *'  It  is  a  crime  absolutely  and  falsely  in  a  nurfrcr 

committed  when  a  lawful  oath  is  material  to  the  ixsue,  or  caun  m 

ministered  by  any  one  that  hath  question,  by  their  own  act,  or  by 

authority,  to  any  person,  in  any  ju-  the  subornation  of.  others ;"  and 
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Chray.  Where  the  Judge  is  trying  a  question  of 
fact,  there  I  admit  perjury  may  be  committed,  though 
the  question  may  not  be  material  to  the  issue,  because 
the  false  oath  may  mislead  the  Judge. 

Lord  Campbell  C.  J. — ^You  must  look  to  the  state 
of  things  when  the  document  was  tendered  in  evi- 
dence ;  the  fact,  that  it  was  afterwards  withdrawn  is 
wholly  immaterial. 

Chray.  When  it  turns  out  that  it  is  inadmissible 
and  immaterial  it  comes  to  nothing. 

Lord  Campbell  C.  J. — Then,  whether  what  is 
sworn  is  perjury  or  not,  depends  upon  something 
which  occurs  after  the  perjury. 

Chray.  No.  The  character  of  what  the  prisoner 
swore  was  the  same  at  the  moment  of  swearing  as 
afterwards.  The  Judge  could  have  decided  upon  it 
the  moment  it  was  sworn.  Whether  it  was,  or  was  not 
true,  does  not  affect  the  question  of  its  admissibility. 
In  all  the  cases  where  it  has  been  held  that  the 
false  swearing  does  not  amount  to  perjury,  unless  it 
be  material  to  the  issue,  no  doubt  the  witnesses 
intended  to  deceive  the  jury,  but  that  is  not  enough. 

Maule  J. — Where  do  you  find  that  laid  down  ? 

Chray  cited  Rex  v.  Benesech^  Peake  Add.  Ca.  93 ; 
Rex  V.  Dunston^  Ry.  &  Mo.  109 ;  2  Russ.  Cr.  by 
Greaves,  596;   Rex  v.  Griepej  1  Lord   Raym.  256. 


1851. 


Phill- 

pott's 

Case. 


(p.  167)  in  commenting  on  the 
words  marked  in  italics,  he  adds, 
"  For  if  it  be  not  material,  then, 
though  false  it  be,  yet  it  is  no  per- 
jury,  because  it  eoncemeth  not  the 
point  in  suit,  and  therefore,  in  effect, 
it  ia  extra-judicial.  Also  this  act 
(5  BUs.  c.  9)  giveth  remedy  to  the 
party  grieved,  and  if  the  deposi- 
tion be  not  material  he  cannot  be 
grieved  thereby ;"  and  in  support 
of  this.  Lord  Coke  cites  Bracton 


(lib.  4,  c.  188).  Hawkins,  however, 
notices  the  following  important 
qualification  to  the  rule  so  hud 
down :  "  Also  it  seemeth  that  any 
false  oath  is  punishable  as  perjury, 
which  tends  to  mislead  the  Court  iu 
any  of  their  proceedings  relating  to 
a  matter  judicially  before  them, 
though  it  in  no  way  affect  the  prin-- 
cipal  judgment  which  is  to  be  given 
iu  the  cause.**  (1  Hawk.  P.  C,  bk.  1, 
c.  69*  s.  3, ed.  Leach) 


Gate. 
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1851.      Iq  ciU  the  old  cases,  the  question  was,  whether  what 
p^j^^      was  sworn  was  material  to  the  issue  being  tried. 
pott's  Lord  Campbell  C.  J. — It  was  for  the  Judge  to 

decide  whether  the  evidence  was  admissible  or  in* 
admissible. 

Gray.  It  was  not  for  him  to  decide  whether  what 
the  prisoner  swore  was  true  or  false  ;  but,  whether  the 
document  were  admissible  in  evidence.  Suppose  that 
what  the  prisoner  swore  was  true  ? 

Maulb  J. — Suppose  the  Judge  had  left  it  to  tlie 
jury  whether  they  believed  the  witness,  and  the  evi- 
dence of  the  prisoner  had  gone  to  the  jury  with  the 
rest  of  the  evidence,  and  the  jury  had  found  their 
verdict  upon  it,  would  the  false  swearing  then  be 
perjury  ? 

Gray.  You  must  assume  that  a  Judge  will  act 
legally.  My  argument  rests  on  this,  that  the  docu- 
ment was  inadmissible  in  evidence,  and  that,  by  law, 
it  never  could  get  to  the  jury. 

Lord  Campbell  C.  J. — ^Then  you  make  the  question 
whether  the  false  oath  were  perjury  or  not,  depend 
upon  what  took  place  after  the  prisoner  left  the  witness 
box? 

Talfourd  J. — If  the  document  tendered  in  evidence 
had  been  a  copy  of  the  Act  Book,  it  would  have 
been  admissible  (a). 

Chray.  Whether  it  may  be  desirable  or  not,  that 
this  ingredient  in  the  offence  of  perjury  should  be 
done  away  with,  is  not  now  the  question;  but  I 
submit  that  this  evidence  was  inadmissible,  that  by 
law  it  never  could  get  to  the  jury,  the  only  judges  of 
fact  in  the  case,  that  as  a  matter  of  fact  it  did  not  go 
to  the  jury  ;  therefore,  that  it  was  not,  and  could  not 
be,  material  to  the  issue,  and  that  unless  it  was  ma- 

(a)  See  Dims  v.  WiUiams,  12  Easti  232 ;  2  Pitt  Tayl.  Ev.  1049. 
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terial  to  the  issue  beiog  tried,  although  false,  it  did       1851. 
oot  amount  to  perjury.  phill- 

Keating  Q,  C,  for  the  Crown,  was  stopped  by  the      ^qJJ^* 
Court. 

Lord  Campbell  C.  J. — I  am  of  opinion,  that  ac- 
cording to  the  law  as  it  stood  when  this  false  swearing 
took  place,  that  the  conviction  was  right.  There  was 
false  swearing  in  a  judicial  proceeding.  How  can  it 
be  said  not  to  have  been  material  ?  It  was  necessary 
to  prove  that  Joseph  died  before  Morgan.  Although 
the  fact  of  Joseph's  death  had  been  proved  by  parol 
testimony,  if  evidence  was  given  to  shew  that  probate 
bad  been  granted  of  Joseph's  will  while  Morgan  was 
still  living,  it  would  have  been  material  in  corrobo- 
ration. With  a  view  to  have  the  copy  of  the  will 
received  in  evidence,  the  defendant  falsely  swore  that 
he  had  examined  the  paper  produced  with  the  origpinal 
will  at  Llandaffj  and  the  entry  on  it  with  the  entry  in 
the  Act  Book  ;  and,  thereupon,  the  Judge  said  I  will 
admit  it,  and  if  it  had  been  read,  it  would  have  gone 
to  the  jury  with  the  rest  of  the  evidence  in  the  case. 
Afterwards  the  document  is  withdrawn,  but  that  can- 
oot  purge  the  false  swearing  committed  by  the  de- 
fendant. It  has  been  said  that  if  the  Judge  ir^re 
wrong  in  admitting  the  document  in  evidence,  thQ 
defendant  could  not  be  convicted ;  making  the  offence 
of  perjury  to  depend  upon  whether  a  Judge  were 
right  or  wrong  in  his  direction  on  a  question  of  law, 
and  u|K>n  the  decision  of  some  nice  point  in  a  bill  of 
exceptions,  which  might  ultimately  go  to  the  House  of 
Lords.  We  are  all  of  opinion,  as  the  evidence  was 
given  in  a  judicial  proceeding  with  the  view  to  the 
reception  in  evidence  of  a  document  which  was  ma- 
terial, and  as  that  evidence  was  false,  that  aU  the 
ingredients  necessary  to  constitute  the  crime  of  perjury 
are  present,  and  that  the  conviction  must  be  affirmed. 

The  rest  of  the  Judges  concurred. 
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1851.  REGINA  t;.  THOMAS  JOHNSON  AND 

CHARLES  WRIGHT. 


Two  men,  J.  At  the  General  Quarter  Sessions  of  the  Peace  held 
ingincon-      in  and  for  the  liberty  of  Peterborough,  on  the  3rd  of 

teK li"'  •^^'y*  ^-  ^-  ^^^1'  Thomas  Johnson  and  Charles  Wright 

defraud  8.^  were  indicted  for  stealing  a  banker's  cheque  for  the 

shop  of  5.,  payment  of  42/.,  four  bank  notes  for  the  payment  of 

and  by  means  jQ/.  each,  and  forty-four  sovereigns,  the  property  of 

induced  him  John  Salman^  and  a  verdict  of  guilty  was  recorded 

cheque^on  against  them,  subject  to  the  opinion  of  the  Court  of 

his  bank  for  Criminal  Appeal  on  the  following  case  : — 

42v*y  payaDie         rwn 

in  the  name  The  prosecutor  was  seated  at  his  shop  door  at 
soner  J!rand  Peterborough^  on  the  28th  of  June  last,  being  market 
then  to  ac-      day.     The  prisoners  placed  themselves  near  him,  and 

company  •/.     -  .       * 

to  the  bank    began  a  conversation  about  the  sale  of  some  beast  and 

ontheundii  ^  P^^J  '  ^^^7  disagreed  as  to  the  price,  Johnson 
8^nd«*«  asking  42/.,  and  Wright  oflPering  40/.,  when  the  pro- 
were  to  re-     secutor  said,    '^  split  the  difference."    Johnson  then 

turn  to  finish 

the  transaction  by  the  payment  to  S.  of  forty-two  sovereigns,  and  that  the  prisoner  FT. 

was  to  remain  at  the  shop  till  J.  and  8,  went  and  returned  from  the  bank. 

At  the  bank,  by  the  desire  of  5.»  the  banker  handed  four  ten  pound  notes  and  two 
sovereigns  to  the  prisoner  J.  in  the  presence  of  8. 

The  prosecutor  8,,  and  the  prisoner  J,,  left  the  bank  together,  and  while  on  their  way 
back  to  S.^s  shop,  J.  went  into  an  inn-yard,and  promising  to  return  immediately,  abscoDded 
with  the  four  ten  pound  notes,  and  the  two  sovereif^ns,  which  he  and  the  prisoner  W. 
(who  in  the  meantime  had  gone  off  from  the  shop  with  the  forty-two  sovereigns)  appro- 
priated to  their  own  use. 

Heldf  that  the  misappropriation  of  the  notes  and  two  sovereigns  was  larcenv,  8,  never 
having  parted  with  the  property  and  possession  in  them,  and  the  prisoner  J.  naring  hid 
no  more  than  the  bare  custody  of  the  money  which  he  carried  off. 


Caae. 
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said  Wnght  should  have  them,  were  it  not  that  his  185L 
(Johnson's)  father  would  be  angry,  as  Wright  had  Johnson's 
bought  two  cows  over  his  head.  Wright  offered  to 
give  up  the  cows.  The  prosecutor  again  interposed, 
and  the  prisoners  appeared  to  conclude  a  bargain  that 
*  Wright  should  give  Johnson  42Z.  for  the  beast  and  the 
pony,  and  that  a  half  sovereign  should  be  returned, 
provided  the  prosecutor  would  take  the  money  from 
Wright  and  pay  it  to  Johnson^  as  if  he  the  prosecutor 
were  the  buyer,  and  so  that  Johnson's  father  might 
believe  him  to  be  the  real  purchaser.  The  prosecutor 
consented  to  act  as  a  '^go-between."  The  parties 
then  entered  his  shop,  and  Wright  counted  out  forty- 
two  sovereigns,  forty  of  which  passed  through  the 
prosecutor's  hands  to  Johnson^  and  the  other  two  laid 
upon  the  counter.  Johnson  laid  down  the  forty  sove- 
reigns upon  the  counter  also,  with  an  explanation  that 
his  father,  *^  who  was  an  austere  man,"  would  not  be 
satisfied  without  a  cheque  upon  a  banker,  and  re- 
quested the  prosecutor  to  draw  one  accordingly.  The 
prosecutor  went  round  to  his  desk,  leaving  the  pri- 
souers  with  the  sovereigns,  drew  the  cheque  payable 
to  Thomas  Johnson  or  bearer  for  42Z.,  returned,  and 
delivered  it  to  Johnson.  At  this  time  he  lost  all 
thought  of  the  money,  and  when  he  returned  from 
his  desk  the  sovereigns  had  disappeared.  Johnson 
said,  the  prosecutor  must  go  with  him  to  the  bank  to 
draw  the  money.  The  prosecutor  consented,  and 
Wright  was  to  remain  in  the  shop  until  they  returned 
"to  finish  the  transaction."  The  prosecutor  and 
Johnson  left  Wright  alone  at  the  shop  door,  and  went 
to  the  bank  together,  when  the  cheque  was  cashed  by 
desire  of  the  prosecutor  in  four  notes  of  lOZ.  each,  and 
two  sovereigns.  Johnson  took  the  money,  and  came 
out  of  the  bank,  the  prosecutor  stopping  for  a  minute 
or  two  to  give  some  directions  about  his  pass-book* 
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1851.  Instead  of  returning  at  once  to  Wright  at  the  prosecu- 
Johnson's  ^^'^  shopi  Johnsofi  requested  the  prosecutor  to  accom- 
^^^^  pany  him  to  an  inn,  where  he  said  his  father  was,  to 
satisfy  him  as  to  the  business.  They  went  into  the 
inn-yard  together,  where  Johnson  called  for  his  pony, 
at  the  same  time  slipping  a  half  sovereign  into  the 
prosecutor's  hand,  saying,  '^  I  will  go  and  turn  oat 
the  beast/'  when  he  made  off  by  the  back  entrance  of 
the  inn-yard,  leaving  the  prosecutor  with  the  half 
sovereign  and  the  pony,  which  the  ostler  delivered  to 
him,  instead  of  returning  with  him  to  the  shop  (where 
Wright  was  to  remain)  **  to  finish  the  transaction,''  as 
the  prosecutor  all  along  expected  was  to  be  done,  and 
the  forty-two  sovereigns  handed  over  to  him.  The 
prosecutor  then,  for  the  first  time,  suspected  that  he 
had  been  cheated.  He  made  haste  home  with  the  pony, 
and  found  that  Wright  had  fled  and  the  forty-two 
sovereigns  also  ;  nobody  but  the  prosecutor *&  daughter 
having  been  in  the  shop.  The  pony,  with  the  bridle 
and  saddle,  were  not  worth  more  than  fifty  shillings. 
The  prisoner  Johnson  was  well  dressed,  like  a  fermer, 
and  Wright  like  a  jobber,  and  the  prosecutor  swore 
that  he  believed  them  to  be  respectable  men,  and 
engaged  in  a  bond  fide  transaction,  and  that  he 
assisted  in  it  purely  out  of  good  nature,  and  was  not 
to  receive  one  penny  for  what  he  did.  He  also  stated 
that  he  should  have  allowed  Johnson  to  go  to  the 
bank  alone  with  the  cheque,  he  remaining  with  Wright 
and  the  sovereigns  in  the  shop,  had  not  Johnson  re- 
quested him  to  go  to  the  bank  with  him.  The  prose- 
cutor expressly  stated  Jn  his  evidence  that  he  expected 
Johnson  was  to  come  back  with  him  to  Wright^  and 
that  he  was  to  have  the  forty-two  sovereigns  from 
Wright.  That  he  did  not  expect  Wright  would  "  cut 
away,"  and  did  not  consider  Johnson  at  liberty  to  go 
off  with  the  money  before  he,  the  prosecutor,  had  the 
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sovereigns  in  exchange.     It  was  proved  that  during       186I. 
the  same  morning  the  prisoners  attempted  to  engage   j^^^^^^^.^ 
another  party  in  a  similar  transaction,  and  evidence       Case. 
was  given  to  shew  that  the  prisoners  were  acting  in 
concert,  and  were  apprehended  in  a  gig  together  the 
same  evening,  about  twenty  miles  from  Peterborough^ 
Wright  having  forty-five  sovereigns  found  upon  him. 

The  prisoners'  Counsel  contended  that  these  facts 
would  not  justify  a  conviction  for  larceny.  The 
Chairman,  therefore,  put  the  following  questions  to 
the  jury : 

First ;  did  the  prisoners  throughout  intend  to  get  the 
property  of  the  prosecutor  into  their  possession  by 
fraud,  and  apply  it  to  their  own  use? 

Secondly ;  did  the  prosecutor  intend  to  part  with 
his  property  in  the  cheque  and  change  until  Johnson 
returned  with  them,  and  the  prosecutor  received  the 
forty-two  sovereigns  ? 

Thirdly ;  if  they  should  find  that  when  the  prose- 
cutor gave  Johnson  the  cheque  he  parted  with  the 
property  in  it,  and  the  money  obtained  for  it  at  the 
Bank,  whose  property  were  the  forty-two  sovereigns 
left  upon  the  counter  ? 

And  he  directed  them,  that  if  they  found  the  first 
question  in  the  affirmative,  and  the  second  in  the 
negative,  that  the  prisoners  were  in  law  guilty  of 
larceny  of  the  cheque  and  change ;  and  further,  that 
if  they  found  the  first  two  questions  in  the  affirmative, 
and  found  also  that  the  forty-two  sovereigns  left  on 
the  counter  became  the  property  of  the  prosecutor 
when  the  cheque  was  delivered  to  Johnson  or  cashed 
at  the  Bank,  and  were  taken  away  by  Wright^  they 
were  guilty  of  a  larceny  of  those  forty-two  sovereigns. 
The  jury  found  an  original  intent  to  defraud,  followed 
by  a  general  verdict  of  guilty,  when  the  prisoners' 
Counsel  applied  for  a  case  for  the  opinion  of  the  Court 

VOL.  11.  z 
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1851.  of  Crimiaal  Appeal,  and  thereupon  the  ChairmaTi 
Johnson's  requested  the  jury  to  give  distinct  answers  to  the 

Case.  several  questions  before  stated ;  and  they  answered 
the  first  question  in  the  affirmative,  and  the  second 
in  the  negative,  and  no  reply  to  the  third  question 
was  thereupon  asked  for.  If,  upon  the  facts  stated 
and  findings  by  the  jury,  the  prisoners  are  guilty  of 
larceny,  the  verdict  is  to  stand.  The  prisoners  were 
liberated  on  giving  bail  to  appear  and  receive  judg- 
ment. 

On  the  15th  of  November,  a.  d.  1851,  this  case 
was  argued  before  Lord  Campbell  C.  J.,  Maulb  J., 
Platt  B.,  Talfodrd  J.,  and  Martin  B. 

Mellor  Q.  C,  for  the  Crown.  Bliss  Q.  C,  for 
the  prisoners. 

Bliss  Q.  C.  I  submit  that  the  prisoners  are  not 
guilty  of  larceny  either  of  the  forty-two  sovereigns,  or 
of  the  cheque,  or  of  the  Bank  notes  and  two  sovereigns, 
the  change  for  the  cheque.  First,  as  to  the  forty-two 
sovereigns,  there  could  be  no  larceny  of  them, — ^they 
never  were  in  the  possession  of  the  prosecutor.  They 
merely  passed  through  his  hand  from  Wright  to 
Johnson,  and  the  opinion  of  the  jury  was  not  taken 
as  to  these  forty-two  sovereigns. 

Lord  Campbell  C.  J. — As  to  the  forty-two  sove- 
reigns, there  is  no  conviction. 

Bliss.  Secondly,  as  to  the  cheque,  there  was  no 
larceny.  There  was  no  abstracting, — no  felonious 
taking. 

Lord  Campbell  C.  J. — You  say  that  the  cheque 
was  not  taken  inmto  domino* 

Bliss.  The  cheque  was  absolutely  passed  over  to 
the  prisoner  Johnson  by  the  prosecutor,  and  it  was 
presented  at  the  Bank  at  the  prosecutor's  request. 
There  was  no  taking,  without  which  there  can  be  no 
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larceny.     That  was  done  with  the  cheque  which  the       1851. 
prosecutor  himself  desired  should  be  done  with  it,    Johnson's 
according  to  the  purport,  tenor,  and  effect  of  the        ^^*®* 
cheque,  which  was  payable  to  the  prisoner  Johnson 
by  name.      Thirdly^  the  Bank   notes  and   the  two 
sovereigns,  the  change  for  the  cheque,  never  were  the 
prosecutor's.     This  point  is  not  determined  by  the 
finding  of  the  jury,  for  the  question  is  not  what  the 
prosecutor  intended,  but  what  the  banker  the  prose- 
cutor's agent,  intended  and  did.     The  banker  having 
the  possession  and  authority,  clearly  intended  to  give 
the  money,  and  did  give  it,  to  the  prisoner. 

Maule  J. — Is  it  not  open  to  the  prosecutor  to  say 
that  the  prosecutor  and  the  prisoner  went  to  the  Bank 
together ;  that  the  prisoner  had  the  cheque,  which  was 
the  property  of  the  prosecutor,  and  that  the  banker  gave 
them,  being  both  together,  change  for  the  cheque  ? 

Bliss.  If  the  prosecutor  were  induced  to  part  with 
the  possession  only,  and  not  the  property,  then  this 
would  no  doubt  be  a  case  of  larceny,  but  if  he  parted 
with  both  the  property  and  the  possession,  then  it  would 
be  a  case  of  false  pretences. 

Platt  B The  banker  had  the  property  of  the 

notes  and  two  sovereigns  before  in  himself. 

Bliss.  And  he  transfers  it  to  the  prisoner.  It 
makes  all  the  difference  that  a  third  person  hands 
over  the  notes. 

Lord  Campbell  C.  J. — But  the  prosecutor  was 
present;  and  whose  the  property  was  depends  upon 
the  understanding  between  the  prosecutor  and  the 
prisoner. 

Bliss.  The  notes  were  paid  by  the  banker  to  the 
prisoner. 

Martin  B. — Suppose  two  gentlemen  go  to  a  bank. 
One  of  them  has  a  cheque,  and  at  the  counter  he  gives 
it  to  the   other,  who  hands  it  in  and  receives  the 
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185K      amount  in  change, — whose  money  would  the  change 

Johnson's    "^  ^ 

Case.  Bliss,     But  if  the  prosecutor  never  had  possession 

except  by  the  prisoner,  the  offence  would  not  be 
larceny,  but  embezzlement.  In  larceny  the  prose- 
cutor must  have  had  a  corporal  possession.  {Rex  v. 
Bazeley,  2  Leach,  835 ;  2  East  P.  C.  571 ;  Rex  v. 
Waite,  1  Leach,  28;  Rex  v.  Bull,  2  Leach,  841; 
Reg.v.  Watts,  2  Den.  C.  C.  U.) 

Mellor  Q.  C,  for  the  Crown. 

First,  it  is  important  to  observe  that  it  is  found 
in  the  case  tb^  there  was  an  original  intention  on 
the  part  of  both  the  prisoners  to  deprive  the  pro- 
secutor of  his  property,  by  means  of  fraud ;  but  the 
prosecutor  never  did  part  with  the  property,  in  the 
sense  in  which  the  cases  go.  If  the  prisoner,  by  means 
of  a  trick,  obtained  the  cheque  animo  furandi,  he  is 
guilty  of  larceny. 

Lord  Campbell  C.  J. — Although  all  that  is  done,  is 
done  as  arranged  by  the  prosecutor. 

Mellor.  Yes ;  but  as  it  was  done  by  fraud  and  trick, 
in  contemplation  of  law,  it  was  done  against  his  will. 

Maule  J. — Would  not  that  put  an  end  to  all  the 
distinctions  between  larceny  and  false  pretences  ? 

Mellor.  I  apprehend  not.  (2  Russell  on  Crimes^ 
23,  24).  At  the  banker's,  the  prosecutor  and  the 
prisoner  were  present  together.  The  cheque  was  as 
much  in  the  possession  of  the  prosecutor  as  of  the 
prisoner.  The  prisoner  had  but  the  "  bare  custody ;" 
and  Lord  Hale  says,  such  bare  custody  is  not  enough 
to  prevent  an  offence  from  being  larceny.  According 
to  the  finding  of  the  jury,  the  prosecutor  did  not 
intend  to  part  with  his  property  in  the  cheque  till  he 
received  forty-two  sovereigns  for  it.  There  is  no  pre- 
tence that  the  prisoner  received  the  cheque  lawfully. 
By  a  trick,  he  induces  the  prosecutor  to  give  it  to  him. 
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Possession   rightly  means  an  independent  possession^       1851. 
and  there  was  no  independent  possession  in  the  pri-    Johnson's 
soner,  either  of  the  cheque  or  of  the  notes.     {Eea  v.       Case, 
Spears  2  East  P.  C.  568 ;  2  Russell  on  Crimes,  23). 
The  prisoner  had  no  independent  possession  of  the 
notes  and  two  sovereigns.    They  were  the  property 
of  the  prosecutor,  and  constructively  the  possession 
remained  in  him  all  the  time.     The  prisoner  had  the' 
custody  of  the  notes  and  the  two  sovereigns,  but  the 
custody  ooly,  for  the  prosecutor  never  intended  to  part 
with  the  property  or  possession  in   them,  until  he 
received  at  his  shop  the  forty-two  sovereigns,  as  agreed 
upon.     The  prisoner  never  had  an  independent  pos- 
session of  the  notes  and  two  sovereigns,  and  unless  he 
had  such  an  independent  possession,  his  misappropria- 
tion of  them  was  larceny. 

Bliss  replied,  and  cited  Bex  v.  Bobson,  Russ.  &  R. 
413 ;  Bex  v,  Nicholson,  2  East  P.  C.  669 ;  Bex  v. 
Bazehsy,  2  East  P.  C.  571  ;  Bex  v.  Tilley,  2  Leach 
C.  C.  662 ;  Bex  v.  Spears,  2  Leach  C.  C.  825. 

Cur.  adv.  vult. 

On  the  22nd  of  November,  Lord  Campbell  C.  J. 
delivered  the  following  judgment  (a)  : — 

We  are  of  opinion  that  the  conviction  is  right,  with 
respect  to  the  bank  notes  and  the  two  "sovereigns  that 
were  given  in  exchange  for  the  cheque.  It  appears 
that  the  cheque  was  the  property  of  the  prosecutor, 
and  the  jury  have  found  that  the  prisoners  throughout 
intended  to  get  the  property  of  the  prosecutor  into 
their  possession  by  fraud,  and  apply  it  to  their  own  use, 
and  that  the  prosecutor  did  not  intend  to  part  with  his 
property  in  the  cheque  and  the  change  for  it  until'JoAn- 
son  returned  with  the  change,  and  until  the  prosecutor 

{a)  The  other  Judges  preient  were  Aldebson  B.,  PiiATt-B.^  Tal- 
FOUBD  J.,  and  Martin  B. 
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1851.  received  the  forty-two  sovereigns.  The  cheque  then 
Johnson's   ^^^°g  *^^  property  of  the  prosecutor,  he  accompanied 

Case.  Johnson  to  the  banker's  to  get  it  cashed;  and  it  is 
expressly  found  that  '*  the  prosecutor  and  Johnson  left 
Wright  alone  at  the  shop  door  and  went  to  the  Bank 
together,  when  the  cheque  was  cashed,  by  desire  of  the 
prosecutor,  in  four  notes  of  ten  pounds  each  and  two 
sovereigns."  Now  these  words  to  which  our  attention 
was  not  particularly  called  on  the  argument  of  the 
case,  are  material,  because  they  shew  that  the  prose- 
cutor  continued  to  exercise  a  control  over  the  transac- 
tion as  owner  of  the  cheque,  and  that  it  was  upon  his 
direction  that  the  banker  paid  the  cheque  in  four 
notes  of  ten  pounds  and  two  sovereigns.  These  notes 
and  sovereigns  were  handed  over  to  Johnson  with  the 
permission  and  by  order  of  the  prosecutor.  Johnson 
was  intrusted  by  the  prosecutor  to  hold  them,  and 
merely  to  hold  them;  he  had  the  custody  of  the 
money,  and  not  the  possession.  The  possession  still 
remained  in  the  prosecutor.  The  property  remained 
in  him,  and  he  had  never  parted  with  the  possession. 
Johnson  received  the  notes  and  sovereigns  with  intent 
to  steal  them,  and  the  case  clearly  amounts  to  larceny. 
The  cases  in  2  JEast  P.  C.  are  directly  in  point. 
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REGINA  V.  JAMES  SHRIMPTON.  1851. 


At  the  General  Quarter  Sessions  of  the  peace  for  If  a  prisoner, 
the  county  of  Worcester^  held  on  the  13th  day  of  examination 
October,    1851,  James  Shrimpton  was  indicted  for  J^^J^^^g; 

felony.  the  prosecu- 

The  indictment  contained  a  statement  of  the  pre-  e^dence  as 

vious  conviction  of  the  prisoner  in  the  year  1838.  ^hwacte?^ 

In  the  course  of  the  trial,  John  Roberts  was  ex-  it  is  ••  j?mng 

amined  as  a  witness  for  the  prosecution.     On  cross-  ^thin^the 

examination  by  the  Counsel  for  the  prisoner,  John  ^^^H^^l 

Roberts  stated,  that  he  had  known  the   prisoner  for  vict  c.  19. 

six  or  seven  years  last  past,  and  that  during  that  time  pVoBeTutor  ^ 

the  prisoner  had  borne  a  good  character  for  honesty,  ^^n.  in  an- 

m  t  P        1  •  I  t    •         1     swer  thereto, 

The  counsel  for  the  prosecution  thereupon  claimed,  give  proof 
under  the   provisions  of  the  statute  14  &  15  Vict,  g^^r's  "re- 
c.   19,  s.  9,  to  give  evidence  of  the  previous  con-  vious  con- 
viction of  the  prisoner  in  1838,  as  mentioned  in  the 
indictment. 

This  ^idence  was  objected  to  by  the  prisoner's 
Counsel  as  inadmissible:  first,  because  the  evidence 
of  the  good  character  of  the  prisoner,  elicited  from 
the  witness  Roberts,  was  confined  to  the  period  be- 
tween the  years  1844  and  1851  ;  and,  therefore, 
evidence  of  the  prisoner's  conviction  in  1838  was 
not  in  answer  thereto:  secondly,  because  Roberts 
being  a  witness  for  the  prosecution  only,  the  prisoner 
did  not,  by  the  answers  of  Roberts  to  questions  put  to 
him   in  cross-examination,  give  evidence  of  his  (the 
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1851.       prisoner's)  good  character  within  the  meaning  of  the 

Shrimp-      ^^  ^  1^  Vict  C.  19,  S.  9. 

t<>n'8  The  Court  overruled  the  objection,  and  the  con- 

viction of  the  prisoner  in  1838  was  thereupon  given 
in  evidence  before  the  verdict  was  returned.  The 
prisoner's  Counsel  addressed  the  jury  for  the  prisoner, 
but  called  no  witnesses  on  his  behalf. 

The  prisoner  was  found  guilty  and  sentenced  to 
nine  months'  imprfsonment.  But  the  Court  of  Quar- 
ter Sessions  reserved  for  the  opinion  of  her  Majesty's 
Judges  the  question  of  law,  whether,  under  the  cir- 
cumstances above  stated,  proof  of  the  said  previous 
conviction  of  the  prisoner  was  properly  received  in 
evidence  before  the  verdict  of  guilty  was  returned. 
If  the  said  evidence  was  properly  received,  the  con- 
viction to  be  affirmed  ;  if  otherwise,  the  conviction 
and  judgment  thereon  to  be  reserved. 

On  the  22nd  November,  a.  d.  1851,  this  case  was 
argued  before  Lord  Campbell  C.  J.,  Alderson  B., 
Platt  B.,  Talfourd  J.,  and  Martin  B. 

Selfe,  for  the  prisoner. 

The  evidence  of  the  previous  conviction  was  impro- 
perly admitted. 

Lord  Campbell  C.  J. — You  say  that  the  prisoner 
did  not  *'  give  evidence"  of  his  good  character. 

Selfe.  Yes,  and  I  also  say  that  evidence  of  the 
conviction  in  1838  was  not  "in  answer  thereto." 
The  question  depends  upon  the  construction  of  6  &  7 
Wm.  4,  c.  Ill,  and  of  14  &  15  Vict.  c.  19,  s.  9.  The 
first  statute  relating  to  previous  convictions  was  the 
7  &  8  Geo.  4,  c.  28,  s.  11.  Some  difference  of 
opinion  prevailed  as  to  the  course  to  be  pursued  under 
that  statute,  but  it  was,  after  some  time,  settled  that 
the  allegation  of  a  previous  conviction  was  part  of  the 


TON  S 

Case. 


CROWN  CASES  RESERVED.  321 

iodictment,  and  that  the  prisoner  was  to  be  called  1851. 
upon  to  answer  that  charge  at  the  same  time  as  the  Shrimp-" 
subsequent  felony  for  which  he  was  indicted.  This 
was  considered  a  hardship  upon  prisoners,  and  the 
Stat.  6  &  7  Wm.  4,  c.  Ill,  was  passed  to  remedy  it. 
The  preamble  recites,  that  doubts  may  reasonably  be 
entertained,  whether  the  practice  of  informing  the 
jury  of  the  fact  of  a  previous  conviction,  was  con- 
sistent with  a  fair  and  impartial  inquiry  as  regards 
the  charge  of  felony  which  the  prisoner  had  to 
answer ;  and  then  it  is  enacted,  that  it  shall  not  be 
lawful  on  the  trial  of  any  person  for  any  subsequent 
felony,  to  charge  the  jury  to  inquire  concerning  such 
person's  conviction,  until  after  they  shall  have  in- 
quired concerning  such  subsequent  felony,  and  shall 
have  found  such  person  guilty  of  the  same.  The 
proviso  then  follows,  as  to  the  proof  of  the  previous 
conviction  before  the  verdict  of  the  jury,  where  the 
prisoner  should  ''give  evidence"  of  his  or  her  good 
character.  The  proviso  of  14  &  15  Vict.  c.  19, 
s.  9  (a),  is  in  effect  the  same  as  the  proviso  in  6  &  7 
Wm.  4,  c.  Ill,  and  as  the  last  named  act  was  passed 
to  remedy  a  hardship,  your  Lordships  will  give  it  a 
liberal  interpretation. 

Lord  Campbell  C.  J. — We  shall  give  such  an 
interpretation  to  it  as  meets  the  intentions  of  the 
Legislature.  , 

Selfe.  There  is  still  a  hardship  upon  a  prisoner. 
The  jury  are  present  at  the  arraignment^  and  they  hear 

(a)  14  &  15   Vict,  c.   19»  8.  9'  such  person  for  the   previous  of- 

"  Prwidedy  that  if  upon  the  trial  of  fence  or  offences,  before  such  ver- 

any  person  for  any  such  subsequent  diet  of  guilty  shall  have  been  re- 

ofl^nce  as  aforesaid   such  perton  turned,  and  the  jury  shall  inquire 

skaU  gioe  emdence  qf  hi$  good  eha"  concerning  such  previous  convic- 

racter,  it  shall  be  lawfid  for  the  tion  or   convictions  at  the  same 

prosecutor,  tii   answer  thereto,   to  time  that  they  inquire  concerning 

give  etfidence  of  the  conviction  of  such  subsequent  offence. 
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1851.       the  prisoner  called  up  to  the  bar  and  arraigned  on 
Shrimp-    ^^^  whole  charge,  including  the  count  for  the  pre- 
■ton's       vious  conviction,  before  he  is  given  in  charge. 

Aldbrson  B. — You  give  the  jury  credit  for  attend- 
ing to  matters  which  are  not  before  them. 

Lord  Campbell  C.  J. — The  jurors  then  present  are 
not  a  jury  in  the  case. 

Selfe.  It  cannot  be  said  that  the  prisoner  gave 
evidence  as  to  his  character. 

Alderson  B. — The  prisoner  raises  the  question  of 
character,  and  the  evidence  of  his  former  conviction 
id  brought  to  shew  what  his  character  really  is. 

Lord  Campbell  C.  J. — ^The  question  in  issue  is  the 
good  character  of  the  prisoner, — whether  or  not  he 
was  likely  to  commit  the  offence  of  which  he  was 
charged.  Surely,  whether  the  prisoner  had  been 
previously  convicted  is  relevant  to  that. 

Selfe.  Suppose  the  evidence  was  that  he  had  been 
convicted  of  rape  ? 

Alderson  B. — If  the  conviction  proved  were  a  con- 
viction for  rape,  you  would  have  told  the  jury  that  it 
had  nothing  to  do  with  his  character  for  honesty. 

Lord  Campbell  C.  J. — It  must  be  "in  answer 
thereto." 

Selfe,  Then  I  submit  that  the  answers  given  by 
the  witness,  respecting  the  character  of  the  prisoner, 
were  not  evidence  given  by  the  prisoner,  within  the 
meaning  of  the  statute. 

Lord  Campbell  C.  J. — It  was  evidence  given  in 
answer  to  a  question  from  the  prisoner's  Counsel. 

Alderson  B. — The  plain  meaning  of  the  words 
*•  give  evidence,"  in  the  act  of  Parliament  is,  if  evi- 
dence be  elicited  as  to  the  prisoner's  good  character, 
either  by  himself  or  his  Counsel. 

Selfe.     It  would  have  been  very  easy  for  Parlia- 
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ment  to  have  said,  ^'  if  any  evidence  be  given  "  Can  it 
be  said  that  the  prisoner  has  here  given  evidence,  so 
as  to  entitle  the  Crown  to  a  reply  ? 

Lord  Campbbll  C.  J. — The  Crown  has  no  right  of 
reply  in  such  a  case.  The  prisoner  does  not  give 
evidence  within  the  meaning  of  the  resolutions  of  the 
Judges  on  the  Prisoners'  Counsel  Act. 

Selfe.  According  to  the  resolution  of  the  Judges 
referred  to  by  your  Lordship,  to  give  evidence  on  the 
part  of  the  prisoner,  is  to  call  mtnesses.  Both  iu 
this  Court  and  out  of  this  Court,  that  is  the  general 
acceptance  of  the  meaning  of  giving  evidence.  The 
case  of  B.  v.  Gadhury^  8  Car.  &  P.  676,  where 
Parke  B.  (a)  held  differently,  was  a  dictum,  not 
a  decision.  Suppose,  that  a  witness  for  the  prosecu- 
tion is  asked  by  the  prisoner's  Counsel,  some  ques- 
tion which  has  no  reference  to  character,  and  he  should 
happen  to  say  something  favourable  to  the  prisoner's 
character,  could  the  prisoner,  under  such  circum- 
stances, be  said  to  give  evidence  as  to  his  character  ? 

Lord  Campbell  C.  J, — That  would  raise  a  different 
question.  I  should  not,  in  such  a  case,  admit  evidence 
of  a  previous  conviction. 

No  Counsel  appeared  for  the  Crown. 

Lord  Campbell  C.  J. — We  are  all  agreed  that  this 
conviction  is  right.  It  appears  that  on  the  trial,  John 
Roberts  was  examined  as  a  witness  for  the  prosecu- 
tion, and  that  on  cross-examination  by  the  Counsel  for 


1851. 

Shrimp- 
ton's 
Case. 


(a)  The  case  of  Reg,  v.  Gadbury 
was  tried  at  the  Central  Crimiiud 
Court,  A.D.  1838,  before  Parks 
B.  Referring  to  the  proviso  in 
6  &  7  Wm.  4,  c.  Ill,  his  Lordship 
said,  "The  words  are,  shall  'give 
evidence,*  and  not  '  caU  wUnenes,' 
and  I  am  of  opinion  that  the  rule 
should  be  so  laid  down;  and  it  is 
important  that  in  future  it  should 


be  understood  to  be  so,  and  should 
be  generally  known."  Parks  B., 
accordingly  held,  that  where,  by 
cross-examination  of  witnesses  for 
the  prosecution,  evidence  as  to 
character  was  elicited  by  a  prisoner, 
proof  of  the  prisoner's  previous 
conviction  was  admissible  in  an- 
swer thereto. 
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1851.  the  prisoner,  he  was  asked  as  to  the  general  character 
Shrimp-  ^^  '^e  prisoner  for  honesty.  Now  let  us  see  what  are 
ton's  the  words  of  the  Legislature  :—  **  Provided  that  if 
upon  the  trial  of  any  person  for  any  such  subsequent 
offence  as  aforesaid,  such  person  shall  give  evidence 
of  his  good  character,  it  shall  be  lawful  for  the  prose- 
cutor in  answer  thereto^  to  give  evidence  of  the  con- 
viction of  such  person  for  the  previous  offence  or 
offences,  before  such  verdict  of  guilty  shall  have  been 
returned,  and  the  jury  shall  inquire  concerning  such 
previous  conviction  or  convictions,  at  the  same  time 
that  they  inquire  concerning  such  subsequent  offence." 
The  object  of  the  Legislature  in  passing  this  law,  was 
to  defeat  the  scandalous  attempts  we  have  all  seen 
made  by  persons  repeatedly  convicted,  to  establish  a 
good  character  for  honesty  before  the  jury,  either  by 
calling  witnesses,  or  by  cross-examining  the  witnesses 
for  the  prosecution.  The  mischief  is  as  great  whether 
such  evidence  be  elicited  from  the  witnesses  for  the 
Crown,  or  for  the  prisoner.  Indeed  the  jury  are  more 
likely  to  be  imposed  upon  by  testimony,  in  favour  of 
the  prisoner's  good  character  given  by  the  witnesses 
for  the  prosecution,  than  if  it  came  from  witnesses 
called  by  the  prisoner.  The  act  of  Parliament  would 
have  been  most  defective,  if  it  had  allowed  evidence 
of  the  prisoner's  good  character  to  be  given,  and  had 
not  made  provision  for  allowing  the  jury  to  know 
that,  in  fact,  he  had  been  formerly  convicted  of  felony. 
The  prisoner,  by  means  of  his  Counsel,  gave  evidence 
of  his  good  character ;  was  it  not  therefore  lawful  for 
the  prosecutor  to  shew  what  the  prisoner's  character 
really  was  ?  We  are  of  opinion  that  it  was ;  and,  it 
seems  to  me  to  be  the  natural  and  necessary  interpre- 
tation to  be  put  upon  the  words  of  the  proviso  in  the 
statute,  that  if,  whether  by  himself  or  by  his  Counsel, 
the  prisoner  attempts  to  prove  a  good  character  for 
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honesty,  either  directly,  by  calling  witnesses,  or  indi-  1851. 

rectly,  by  cross-ezamiDing  the  witnesses  for  the  Crown,  shbimp- 

it  13  lawful  for  the  prosecution  to  give  the  previous  '^'''« 
conviction  in   evidence  for  the  consideration  of  the 

jury. 

Alderson  B, — The  words  of  the  Act  14  &  15  Vict. 
c.  19,  are,  as  in  6  &  7  Wm.  4,  c.  Ill,  if  the  prisoner 
shall  "give  evidence,"  not  if  the  prisoner  shall  ca// 
toitnesses. 

The  rest  of  the  Judges  concurred. 


I    'i 


REGINA  17.  WILLIAM  VANN.  1851. 


William  Vann^  the  defendant  in  this  case,  was  tried  A  parent  who 
before  /.  Hildyardj  Esq.,  the  Recorder  of  the  borough  nTcans  of  pro- 
of  Leicester,  at  the  last  Michaelmas  Quarter  Sessions  r^\°?  t"?** 

'  ^  ^      for  the  body 

of  the  peace  for  the  said  borough,  for  a  nuisance  in  of  his  de- 
having  refused  and  neglected  to  bury  the  dead  body  fs^^ot  liable ' 
of  his  deceased  child,  whereby  and  by  reason  of  the  J? ^e ia^^if *©<! 

'  -^  J  foramisde- 

decomposition  whereof  various  noisome  stenches  arose,  meanorin 
and  the  air  was  thereby  greatly  infected  and  rendered  fo^^^barlaf, 
unwholesome,  to  the    great  damage   and   common  even  ^ough 

,  a  nuiaance 

nuisance  of  the  Queen's  subjects.  be  occasioned 

The  defendant,  at  the  time  of  the  decease  of  his  ^e^dyto 
child,  which  took  place  on  the  17th  of  August  last,  j«n.a^  «n- 

•  •   «  buncdj  and 

was  a  pauper  who  had  been  receiving  parochial  relief  although  the 
from  the  parish  of  St,  Margaret  in  the  Leicester  Union,  u^tiee^f "' 
and  soon  after  the  child's  death  he  applied  to  the  the  union 

!••  n*  <»L  •in  •  1  "*ve  offered 

reueving  omcer  of  that  parish  for  assistance  .to  bury  him  money  to 
the  child.  It  appeared  in  evidence  that  an  order  of  p^i^^f  "' 
the  Poor  Law  Commissioners,  under  the  provisions  of  Duriai,byway 

'  ofloan,  ashe 

ia  not  bound, 
under  such  circumstances,  to  contract  a  debt. 
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the  statute  4  &  5  Wm.  4,  c.  76,  s.  58,  had  been  issued 
to  the  guardians  of  the  Leicester  Union,  which  pro- 
vided, that  in  certain  cases  relief  might,  if  the  guar- 
dians thought  fit,  be  given  by  way  of  loan,  and  that 
one  of  such  cases  was,  *'  where  the  pauper  should 
receive  relief  for  the  purpose  of  defraying  the  expenses, 
either  wholly  or  in  part,  of  the  burial  of  any  of  his 
family/'  It  further  appeared  in  evidence,  that  the 
guardians  had  laid  down  a  rule  (which  rule  was 
printed  and  circulated  in  the  Union),  "  that  the  head 
of  the  family,  or  person  applying  for  the  assistance  of 
the  parish  in  burying  any  poor  person,  must  sign  an 
undertaking  to  repay  the  expenses  incurred,  in  case 
the  guardians  shall  deem  him  or  her  able  to  do  so." 
It  further  appeared,  that  at  the  time  the  defendant 
applied  to  the  relieving  officer  for  assistance  to  bury 
his  child,  he  was  required,  in  conformity  to  the  rule 
laid  down  by  the  guardians,  to  sign  a  document  to  the 
following  effect : — 

"  I,  William  Vann^  the  undersigned,  do  hereby 
agree,  on  demand,  to  repay  to  the  guardians  of  the 
poor  of  the  Leicester  Union  the  sum  of  seven  shillings, 
advanced  to  me  by  way  of  loan  in  payment  for  coffin 
and  ground  for  my  child." 

The  defendant  refused  to  sign  this  document,  and 
the  relieving  officer  refused  to  render  him  any  assist- 
ance in  the  burial  of  the  child.  It  was  proved  that  the 
defendant  removed  the  body  of  the  child  from  his  house 
to  a  yard  in  the  neighbourhood,  and  that  the  stench 
arising  from  it  amounted  to  a  nuisance. 

The  learned  Recorder  told  the  jury  that  the  defend- 
ant was  bound  to  provide  for  the  burial  of  his  deceased 
child,  if  he  could  in  any  lawful  way  procure  the  means 
for  so  doing ;  and  that,  as  the  guardians  were  entitled 
under  the  order  of  the  Poor  Law  Commissioners  to 
give  relief  for  the  purposes  of  burial  by  way  of  loan, 
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and  as  the  defendant  had  been  offered  such  relief  in       i851. 
that  manner,  he  was  bound  to  receive  it,  and  that  ~ — r~~ 

VANN  8 

consequently  he  was  not  excused  from  his  liability  to       Case, 
provide  for  the  interment  of  his  deceased  child,  and 
was  liable  to  be  convicted  upon  the  indictment  for  the 
nuisance,  if  the  jury  believed  the  facts.     The  jury 
found  the  defendant  guilty. 

The  Recorder  reserved  a  case  for  the  opinion  of  the 
Court  of  Criminal  Appeal,  whether  the  defendant,  by 
refusing  to  incur  the  obligation  of  a  debt,  rendered 
himself,  as  a  consequence  of  that  refusal,  liable  to  a 
prosecution  for  the  above  misdemeanor.  The  judg- 
ment  upon  the  conviction  was  postponed,  and  the 
defendant  was  discharged,  on  recognizance  of  bail  to 
appear  and  receive  judgment  at  the  sessions  next  after 
this  case  should  be  decided. 

On  the  22nd  November^  a.  d.  1851,  this  case  was 
argued  before  Lord  Campbell  C.  J.,  Alderson  B., 
Platt  B.,  Talfourd  J.,  and  Martin  B. 

O^Brierij  for  the  Crown. 

Platt  B. — ^What  public  duty  has  a  man  to  incur  a 
debt? 

O'Brien.  I  submit  that  it  was  the  duty  of  the  pri- 
soner to  provide  for  the  burial  of  his  deceased  child,  if 
he  could  have  done  so  by  any  lawful  means. 

Lord  Campbell  C.  J. — Is  it  an  indictable  misde* 
meaner  to  refuse  to  incur  a  debt  ? 

O'Brien.  It  is  an  indictable  offence  to  neglect  to 
obtain  burial  for  a  man's  child,  where  he  can  obtain  it. 

Lord  Campbell  C.  J. — No  doubt  a  man  is  bound, 
if  he  has  the  meansy  to  give  his  deceased  child  Christian 
burial  (a) ;  but  unless  he  has  the  means,  he  is  not 
indictable  for  neglecting  to  do  so. 

(a)  In  Rear  v.  LffUfh  2  T.  R.  734 ;      ment  for  taking  op  dead  bodiea,ihe 
1  Leacbf  497>  which  was  an  indict-      Court  observed,  "  that  the  o£Eence 


328  CROWN  CASES  RESERVED. 

1851.  O'Brien.     Then  I  submit  that  he  had  the  means  of 

Vann's      procuring  the  child's  burial. 
Case.  Alderson  B. — Not  without  getting  into  debt. 

O  'Brien.  The  prisoner  is  also  liable  for  the  nuisance 
occasioned  by  the  removal  of  the  dead  body  to  the 
yard. 

Platt  B. — Have  you  a  count  in  the  indictment  for 
that? 

O^Brien.     Yes  (a). 

Lord  Campbell  C.  J. — The  only  question  reserved 
for  our  consideration  is,  whether  the  defendant,  by 
refusing  to  incur  the  obligation  of  a  debt,  rendered 
himself,  as  a  consequence  of  that  refusal,  liable  to  a 
prosecution  for  a  misdemeanor  ? 

O'Brien.  Then  I  shall  confine  myself  to  that 
point;  and  I  contend  that  the  prisoner  had  the  means 
of  providing  for  the  burial  of  his  child,  inasmuch  as  he 
was  ofitred  the  money  necessary  for  the  purpose,  as  a 
loan. 

Lord  Campbell  C.  J. — If  a  Jew  were  to  offer  him 
the  money  at  fifty  per  cent.,  was  he  bound  to  accept  it? 

O^Brien.  The  same  duty  rests  upon  a  man  to  pro- 
vide for  the  burial  of  his  deceased  child  as  to  afford 
maintenance  to  a  living  one.  Now,  if  a  baker  had 
offered  to  supply  bread  to  a  man  for  his  family,  on 
credit,  on  the  condition  that  the  man  should  pay  for 
it  when  he  had  it  in  his  power  to  do  so ;  and  if  the 
man  said,  **  No,"  and,  rather  than  accept  the  bread  on 
credit,  had  allowed  his  children  to  perish  of  hunger, 
would  he  not  have  been  liable  to  be  punished  crimi- 

was  cognizable  in  a  criminal  Court,  son  who  died  in  a  nrorkhoase.    Aa 

as  being  highly  indecent,  and  cof^  to  the  burial  of  shipwrecked  pe^ 

tra  bonos  mores,  and  the  bare  idea  sons,  and  the  punishment  of  paiiih 

alone  of  which  Nature  revolted."  officers  neglecting  for  twelve  boon 

See  also  us.  note  by  Abney  J.,  to  remove  such  bodies  after  notice, 

Willes,  537.  And  see  Young's  ease,  see  48  Geo,  3,  c.76,  s.  7. 
2  T.  R.  734,  which  was  a  conspi*         (a)  Seep.  331. 
racy  to  prevent  the  burial  of  a  per- 
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nally  for  neglecting  to  avail  himself  of  the  means       1851. 
offered  to  him  ?     Again,  if  the  prisoner's  child  had      vann'b 
died  in  the  house  of  another  person,  and  that  person        ^"®' 
had  defrayed  the  expenses  of  the  burial,  would  not 
the  father  have  been  liable  to  him  for  such  expenses  ? 
In  the  case  of  Ambrose  v.  Kerrison^  20  Law  Journal, 
(N.  S.)  C.  P.  135,  it  was  held,  that  where  a  husband 
neglected  to  provide  for  the  burial  of  his  deceased 
wife,  and  another  person  had  undertaken  to  provide 
for  the  burial  of  the  body,  the  husband  was  liable  to 
be  sued  for  the  amount. 

Lord  Campbell  C.  J. — But  has  the  prisoner  com- 
mitted a  crime,  if  he  has  not  the  means  of  providing 
burial  for  the  child  ? 

O'Brien.  That  he  had  not  the  immediate  means 
can  make  no  difference  when  he  could  have  procured 
them.     The  means  were  offered  to  him. 

Talfourd  J. — The  document,  which  the  prisoner 
was  required  by  the  relieving  officer  to  sign,  was  a 
promise  to  pay  on  demand. 

O'Brien.     This  is  a  question  of  nuisance. 

Lord  Campbell  C.  J. — The  question  is  one  of 
ability.  It  was  not  left  to  the  jury  whether  the  pri- 
soner had  the  means  to  provide  for  the  burial  of  his 
child,  but  they  were  directed  and  peremptorily  told, 
that  he  was  bound  to  receive  the  loan  offered  to  him 
by  the  relieving  officer. 

O'Brien.  It  is  found  in  the  case  that  the  Poor  Law 
Commissioners  had  laid  down  a  rule  authorizing  the 
guardians  of  the  union  to  advance  money,  by  way  of 
loan,  to  persons  in  indigent  circumstances,  to  assist 
them  in  paying  the  expenses  of  the  burial  of  any  of 
their  family,  and  that,  in  conformity  with  that  rule, 
and  by  the  authority  of  the  guardians,  the  reliev- 
ing officer  offered  the  prisoner  money  sufficient 
for  the  burial  of  his  child.     He  refused   to  accept 

VOL.  II.  A   A 
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1851.       the  loan»  and  by  his  refusal  he  voluntarily  placed 
Vann'8      himself  in  circumstances  of  inability.     But,  I  submit, 

Case.  that  he  had  the  means  of  providing  for  the  burial 
within  his  power,  and  that,  therefore,  he  is  liable  for 
the  nuisance  occasioned  by  allowing  the  dead  body  of 
bis  child  to  be  exposed  without  Christian  burial. 
No  Counsel  appeared  for  the  prisoner. 
Lord  Campbell  C.  J. — I  am  clearly  of  opinion,  that 
on  the  question  left  to  our  consideration  the  conviction 
was  wrong,  and  that  the  direction  of  the  Recorder  to  the 
jury  cannot  be  supported.  He  told  them,  which  is  per- 
fectly true,  that  the  prisoner,  if  he  had  the  meansy  was 
bound  to  provide  for  the  burial  of  his  deceased  child ; 
but  he  went  on  and  told  the  jury  that  the  defendant 
was  bound  to  provide  for  the  burial  of  his  deceased 
child,  if  he  could  in  any  lawful  way  procure  the  means 
for  so  doing,  and  that  as  the  guardians  were  entitled 
under  the  order  of  the  Poor  Law  Commissioners  to 
give  relief  in  that  manner,  the  prisoner  was  bound  to 
receive  it,  and  that  consequently  he  was  not  excused 
from  his  liability  to  provide  for  the  interment  of 
his  deceased  child.  Therefore,  it  is  laid  down  that 
in  point  of  law,  if  the  jury  believed  the  witnesses, 
they  were  bound  to  find  the  prisoner  guilty.  It  is 
true,  that  a  man  is  bound  to  give  Christian  burial  to 
his  deceased  child,  if  he  has  the  means  of  doing  so ; 
but  he  is  not  liable  to  be  indicted  for  a  nuisance,  if  he 
has  not  the  means  of  providing  burial  for  it.  He 
cannot  sell  the  body,  put  it  into  a  hole,  or  throw 
it  into  the  river;  but  unless  he  has  the  means  of 
giving  the  body  Christian  burial,  he  is  not  liable 
to  be  indicted,  even  though  a  nuisance  may  be 
occasioned  by  leaving  the  body  unburied,  for  which 
the  parish  officer  (a)  would  probably   be  liable.    It 

(a)  7  &  8  Vict.  c.  101,  8.  31,      guardians,  or  where  there  are  no 
provides,  that  it  shall  he  lawful  for     goardians,  for   the   orerBeers  to 


y 
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has  been  cod  tended  that  the  prisoner  was  bound 
to  incur  a  debt,  and  thereby  take  away  the  means  of 
maintaining  his  family.  We  are  all  of  opinion  that 
he  was  not  bound  to  accept  the  loan  on  the  terms 
offered  proposed  to  him,  and  thus  to  contract  a  debt 
which  would  render  him  liable  to  be  proceeded 
against,  and  to  lose  his  liberty. 

Alderson  B.,  Platt  B.,  Talfourd  J,,  and  Martin 
B.,  concurred. 
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bury  the  body  of  any  poor  person 
which  may  he  within  their  parish  or 
•mtofi  respectively  f  a»d  to  charge  the 
expense  thereof  to  any  parish  under 


their  controul  to  which  such  person 
may  have  been  chargeable,  or  in 
which  he  may  have  died,  or  otherwise 
in  which  such  body  may  be. 


Copy  of  Indictment. 


Borough  of -|  The  jurors  for  our 
Leicester^  V  Lady  the  Qaeen  upon 
to  wit.  J  their  oath  present 
that  whereas  heretofore  to  wit  on 
the  eighteenth  day  of  August  in 
the  fifteenth  year  of  the  reign  of 
our  Sovereign  Lady  Victoria  WiU 
tiam  Vann  late  of  the  parish  of 
Saint  Margaret  in  the  borough  of 
Leicester  Libourer  was  the  father 
of  a  certain  child  then  lately  de- 
ceased and  had  then  and  there  the 
care  and  custody  of  the  dead  body 
thereof  And  whereas  on  the  day 
and  year  aforesaid  at  the  parish 
aforesaid  in  the  borough  aforesaid 
it  became  and  was  the  duty  of  the 
said  William  Vann  the  father  of 
the  said  child  lately  deceased  as 
aforesaid  the  dead  body  thereof  to 
bury  and  inter  according  to  the 
rules  of  public  decency. 

And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  pre- 
sent that  he  said  William  Vann 
having  as  aforesaid  the  care  and 
custody  of  the  dead  body  of  his 

A 


child  then  lately  deceased  being  an 
evil  disposed  person  and  in  disre- 
gard of  the  laws  and  customs  of 
this  realm  afterwards  to  wit  on  the 
nineteenth  day  of  August  and  at 
divers  other  times  in  the  year  afore- 
said at  the  parish  aforesaid  in  the 
borough  aforesaid  with  force  and 
arms  against  his  duty  in  that  re- 
spect the  said  dead  body  did  un- 
lawfully wrongfully  and  wilfully 
refuse  omit  and  neglect  to  bury 
and  inter  whereby  and  by  reason 
of  the  decomposition  of  the  said 
dead  body  while  in  his  care  and 
custody  as  aforesaid  and  while  re- 
maining unburied  in  the  dwelling- 
house  of  him  the  said  William 
Vann  there  situate  and  being  di- 
vers various  noxious  injurious  and 
unwholesome  smells  and  stenches 
did  then  and  there  arise  and  issue 
therefrom  and  thereby  the  air  was 
greatly  infected  and  corrupted  and 
was  rendered  and  became  for  se- 
veral days  offensive  unwholesome 
injurious  and  dangerous  to  health 

A   2 
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to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects 
of  our  Lady  the  Queen  then  in- 
habiting being  and  residing  and 
going  returning  and  passing  to  the 
evil  example  of  all  others  in  like 
case  offending  and  against  the 
peace  of  our  said  Lady  the  Queen 
her  Crown  and  dignity. 

2nd  Count  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  WUliam  Vann 
late  of  the  parish  of  Saint  Margaret 
in  the  borough  of  Leicester  la- 
bourer on  the  twentieth  day  of 
August  in  the  fifteenth  year  of  the 
reign  of  our  Sovereign  Lady  Vic- 
toria having  the  care  and  custody 
of  the  dead  body  of  a  certain  child 
then  lately  deceased  to  wit  of  the 
child  of  him  the  said  William  Vann 
on  the  day  and  year  last  mentioiied 
at  the  parish  aforesaid  in  the  bo- 
rough aforesaid  the  said  dead  body 
with  force  and  arms  and  against 
his  duty  in  that  respect  unlawfully 
did  refuse  omit  and  neglect  to  bury 
and  the  said  dead  body  did  then 
and  there  remove  from  the  dwell- 
ing-house of  him  the  said  WilUom 
Vann  there  situate  to  a  certain 
public  place  to  wit  a  public  yard 
there  situate  near  to  and  adjoining 
divers  public  streets  being  the 
Queen's  common,  highways  and 
also  near  to  and  adjoining  the 
dwelling-houses  of  divers  liege 
subjects  of  our  said  Lady  the 
Queen  there  situate  and  the  said 
body  so  removed  as  aforesaid  and 
so  as  aforesaid  in  his  care  and  cus- 
tody did  then  and  there  unlawfully 
and  injuriously  permit  and  cause 
to  be  and  remain  in  the  said  public 
yard  there  situate  as  aforesaid  for 
a  long  space  of  time  to  wit  for  and 
during  the  space  of  six  days 
whereby  and  by  reason  of  the 
noxious  smells  stenches  and  va* 
pours  arising  and  issuing  from  the 


said  dead  body  during  the  time 
aforesaid  the  air  became  and  was 
greatly  infected  and  coimpted  and 
became  and  was  rendered  offsnshre 
injurious  and  unwholesome  to  the 
great  damage  and  common  nui- 
sance not  only  of  all  the  liege  wA- 
jecto  of  our  said  Lady  the  Q«een 
near  there  being  inhabiting  and 
dwelling  but  also  of  all  other  heRe 
subjects  of  our  said  Lftdy  the  Queen 
near  there  being  inhabiting  and 
dwelling  but  also  of  all  other  liege 
subjects  of  our  said  Lady  the 
Queen  in  by  and  through  the  said 
public  yard  and  in  by  and  through 
the  other  said  public  streets  and 
highways  near  thereto  going  re- 
turning passing  repassing  and  la- 
bouring to  the  evil  example  of 
others  in  the  like  case  offending 
and  against  the  peace  of  our  said 
Lady  the  Queen  her  Grown  and 
dignity. 

3rd  Count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  WiUiam  Vann 
late  of  the  parish  of  Saint  Margaret 
in  the  borough  of  Leicester  labourer 
on  the  day  and  year  last  before 
mentioned  having  the  care  and  cus- 
tody of  the  dead  body  of  a  certain 
child  then  lately  deceased  to  wit 
the  child  of  him  the  said  WiiUam 
Vann  at  the  parish  afbicaaid  in  ihs 
borough  aforesaid  the  said  dead 
body  with  force  and  arms  did  un- 
lawfully wilfully  and  against  his 
duty  in  that  respect  omit  neglect 
and  refuse  to  bury  and  the  said 
dead  body  unlawfully  injuriously 
and  against  the  rules  of  public  de- 
cency in  that  respect  in  a  certain 
public  place  to  wit  a  public  yard 
there  being  and  situate  and  near 
unto  divers  public  streets  being  the 
Queen's  common  highways  and 
also  near  unto  the  dwelling-houses 
of  divers  liege  subjects  of  our  said 
Lady  the  Queen  there  situate  and 
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benifir  did  then  and  there  keep  and 
retain  and  cause  to  be  kept  and 
retained  for  the  space  of  several 
day  and  the  said  dead  body  so 
kept  and  retained  by  him  the  said 
WUKam  Vann  as  aforesaid  became 
and  was  putrid  by  reason  of  which 
said  premises  or  dorinif  the  time 
aforesaid  divers  noadons  nnwhole- 
some  and  offensive  smells  stenches 
and  vapours  were  from  thence 
«miited  and  issued  so  that  thereby 
the  air  then  and  there  was  rendered 


and  became  offensive  injurious  and 
unwholesome  and  thereby  conti- 
nued during  the  time  aforesaid  to 
be  offensive  injurious  and  unwhole- 
some and  to  the  great  damage  and 
common  nuisance  of  all  the  liege 
subjects  of  our  said  Lady  the 
Queen  there  inhabiting  being  and 
residing  and  going  returning  and 
passing  through  the  said  streets 
and  highways  and  against  the 
peace  of  our  said  Lady  the  Queen 
her  Crown  and  dignity. 
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REGINA  V.  SAMUEL  AMOS  WORTLEY. 


1851. 


The  prisoner  was  tried  at  the  Quarter  Sessions  for  The  prisoner 

entered  mto 

the  county  of  Somerset^  held  at  Taunton^  on  the  14th  the  following 
of  October^  a.  d.  1851,  on  an  indictment  which  charged  J^h^rtfe"* 
that  he,  being  a  servant  to  the  Rev.  Joseph Butterworth  prosccuuir : 

*  5.  rr»  en~ 

Siges  to  take 
„. „  „      e  dairy  and 

poultry,  &c.t  at  fifteen  shillings  a  week,  till  Michaelmas  1850,  and  afterwards  at  a  salary 
of  25/.  a-year,  and  a  third  of  the  clear  annual  profit  after  all  expenses  of  rent,  rate, 
labour  and  interest  on  capital,  &c.  are  paid,  on  a  fair  valtiation,  made  from  Michaelmas 
to  Mickaelmas.  Three  months'  notice  on  either  side  to  be  given,  at  the  expiration  of 
which  time  the  cottage  to  be  vacated  by  S,  W,,  who  occupies  it  as  bailiflT, 'in  addition  to 
hia  salary^    March  \2,  1850.  (Signed)  ''  J.  B.  B.  C. 

"  5.  A.  W." 

Held^  that  this  was  not  a  contract  of  partnership,  but  an  agreement  for  the  hire  of  a 
labourer,  and  that  being  within  the  exemption  of  the  Stamp  Act,  it  was  admissible  in 
evidence  unstamped. 

2.  The  prisoner,  in  accounting  with  the  wife  of  the  prosecutor,  as  he  was  accustomed 

to  do,  on'  the  4th  of  October^  denied  the  receipt  of  two  sums  of  nxmey,  which  he  had 

.mceived  on  aoeafunt  of  his  master,  and  appropriated  them  to  his  own  use:  Held,  that 

this  was  embezzlement,  although  Michaelmas  was  the  time  agreed  upon  when  a  valuation 

was  to  be  made,  and  the  profits  were  to  be  ascertained. 
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1851.      Buhner  Clarke,  on  the  26th  September^  a.  d.  1851, 

Wortley'8  ^^^  ^"  ^^^  ^®^  October,  a.  d.  1851,  did  feloniously 

Case.       embezzle  two  several  sums  of  money,  one  of  28Z.  12^., 

and  the  other  of  18/.  ll^.,  the  property  of  his  said 

master. 

It  appeared  at  the  trial,  that  the  prisoner  on  the 
12th  of  March^  1850,  entered  into  the  following  agree- 
ment with  the  prosecutor,  which  being  duly  proved, 
was  tendered  in  evidence.     It  was  unstamped  : — 

"  Samuel  Woriley  engages  to  take  charge  of  the 
glebe-land  of  the  Rev.  J.  B.  B.  Clarke,  his  wife 
undertaking  the  dairy  and  poultry,  &c.,  at  fifteen 
shillings  a  week,  till  Michaelmas,  1850,  and  afterwards 
at  a  salary  of  25/.  a  year,  and  a  third  of  the  clear 
annual  profit  after  all  expenses  of  rent,  rate,  labour,  and 
interest  on  capital,  &c.,  are  paid,  on  a  fair  valuation 
made  from  Michaelmas  to  Michaelmas.  Three  months' 
notice  on  either  side  to  be  given,  at  the  expiration  of 
which  time  the  cottage  to  be  vacated  by  Samuel 
Worthy,  who  occupies  it  as  bailiff,  in  addition  to  his 
salary.     March  12th,  1850. 

(Signed)  "  J.  B.  B.  Clarke. 

"  S.  A.  WORTLEY." 

The  prisoner's  Counsel  objected  to  its  reception  in 
evidence,  on  the  ground  that  it  required  a  stamp, 
either  as  a  contract  for  a  partnership,  or  an  agreement 
not  within  the  exemption  in  the  Stamp  Act.  The  ob- 
jection was  overruled,  and  the  document  admitted  in 
evidence. 

It  was  proved,  that  the  prosecutor  was  the  owner  of 
a  farm,  consisting  of  certain  glebe-lands,  and  that  on 
the  12th  of  Marchj  1850,  the  prisoner  entered  into 
the  management  of  them  on  the  terms  of  the  said 
agreement,  and  that  he  continued  to  manage  them  on 
the  same  terms  up  to  the  4th  of  October ^  1851,  when 
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he  absconded.  He  had  been  instructed  to  account  1851. 
for  all  sums  received,  and  did  so  account  at  certain  wortlky'b 
stated  periods  with  the  wife  of  the  prosecutor,  except  Case. 
as  hereinafter  mentioned.  The  stock,  crops,  &c.,  on 
the  farm,  were  purchased  with  the  money  of  the  pro- 
secutor, the  prisoner  not  contributing  to  the  capital 
employed  in  carrying  on  the  business.  In  the  course 
of  the  business  on  the  days  specified  in  the  indict- 
ment, he  received  the  two  several  sums  in  the  indict- 
ment mentioned,  for  a  portion  of  a  quantity  of  wheat 
which  the  prisoner  had  purchased  by  public  auction, 
in  the  course  of  his  management  of  the  business,  in  a 
growing  state,  and  afterwards  cut  and  thrashed,  and 
which  standing  wheat  so  purchased  by  the  prisoner, 
was  paid  for  by  a  bill  of  exchange  drawn  by  the 
auctioneer  upon,  and  accepted  by  the  son  of  the  pro- 
secutor, on  the  prosecutor's  behalf.  And  the  prisoner 
having  on  his  accounting  subsequently  with  the  pro- 
secutor's wife,  denied  the  receipt  of  such  two  sums 
applied  them  to  his  own  use.  At  the  close  of  the  case, 
it  was  objected  that  the  prisoner  did  not  stand  in  the 
relation  of  servant,  but  of  partner  to  the  prosecutor, 
and,  at  all  events,  that  the  prosecutor  had  no  right  to 
call  on  the  prisoner  to  account  till  Michaelmas^  1851, 
whe»  the  respective  shares,  rights,  and  interests  of  the 
prosecutor  and  prisoner,  in  the  profits  and  property 
was  to  be  ascertained,  and  that  therefore  the  indict- 
ment failed.  The  Court  overruled  the  objections, 
directing  the  jury  that  the  agreement  created  the  re- 
lation of  master  and  servant  between  the  prisoner  and 
the  prosecutor,  and  not  that  of  partner  ;  and  that  the 
prisoner's  denial  of  the  receipt,  although  there  had 
been  no  valuation  of  the  property  or  the  profits  ascer- 
tained, was  suflBicient  to  constitute  the  offence  charged. 
The  jury  convicted  the  prisoner.  The  Court  respited 
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1851.       the  judgment,  and  remanded  the  prisoner  to  the  next 
y^Q^^     T  Session,  reserving  for  the  opinion  of  the  Justices  of 
Case.       either  Bench,  and  of  the  Barons  of  the  Exchequer, 
the  following  questions  : — 

First;  Whether  the  agreement  was  properly  re- 
ceived in  evidence  without  a  stamp? 

Second ;  Whether  the  direction  to  the  jury  that  the 
agreement  created  the  relation  of  master  and  servant, 
and  not  that  of  partner,  was  correct? 

And  third ;  Whether  the  denial  of  the  receipt  by 
the  prisoner  under  the  circumstances,  constituted  the 
crime  of  embezzlement  as  chained  in  the  indictment  ? 

On  the  22nd  Nwemher^  a.  d.  1851,  this  case  was 
argued  before  Lord  Ci^MPBELL  C.  J.,  Alderson  B., 
Platt  B.,  Talfourd  J.,  and  Martin  B. 

Phinn,  for  the  Crown. 

Lord  Campbell  C.  J. — Do  you  contend  that  the 
instrument  was  admissible  in  evidence  without  a 
stamp  ? 

Phinn.  Yes ;  I  say  that  this  is  a  case  within  the 
exemption  in  the  Stamp  Act,  and  that  even  in  a  civil 
action  the  agreement  would  be  admissible  without  a 
stamp ;  but  if  it  were  necessary,  it  might  be  contended 
that  the  Stamp  Act  does  not  apply  to  cases  to  which 
the  Crown  is  a  party. 

Lord  Campbell  C.J. — The  authorities  are  collected 
in  jRoscoes  Crm.  JEvid.  3rd  ed.,  p.  211,  from  which  it 
would  appear  that  as  ageneral  rulean  instrument  bylaw  . 
requiring  a  stamp,  is  not  admissible  in  evidence  in 
criminal  cases  without  a  stamp.  Where  an  instrument 
is  charged  to  be  a  forgery,  then,  indeed,  it  may  begiveo 
in  evidence  unstamped  ;  but  it  is  otherwise  where  it  is 
offered  as  a  genuine  document  to  prove  a  contract. 

Phinn.    The  cases  are  principally  decisions  of  single 
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Judges,  and  they  all  rest  on  the  authority  oi  Rex  v.  ]8dl. 
Oilsan^  Russ.  &  Ry.  138  (a)  ;  but  it  is  not  necessary  wortlky'b 
to  argue  the  point  now,  as  I  submit  that  the  agree-  Case. 
ment  required  no  stamp,  it  being  within  the  exemp- 
tions in  the  Stamp  Act,  as  an  agreement  for  the  hire 
of  a  menial  servant  or  labourei*.  It  created  a  contract 
for  service,  not  a  partnership;  the  prisoner  was  a 
menial  servant  or  labourer,  not  a  partner.  The  ques- 
tion is  not  whether,  as  between  third  parties^  the  pro- 
secutor and  the  prisoner  might  have  been  held  to  be 
partners,  but  whether,  inter  se^  they  were  partners. 
In  the  case  of  Mair  v.  Glennie,  4  M.  &  S.  244,  where 
there  was  an  agreement  that  the  captain  of  a  ship 
should  receive  a  certain  share  of  the  produce  of  the 
voyage  in  lieu  of  wages,  it  was  held  that  that  did  not 
create  a  partnership.  In  that  case  Lord  JSltenborough 
said,  *'  It  has  been  contended  that  the  captain  was 
virtually  a  partner,  but  upon  what  grounds  has  it  been 
so  contended  ?  The  ground  is,  because  payment  of 
the. captain's  wages  was  to  depend,  as  to  its  amount, 
upon  a  reference  to  the  value  of  the  cargo ;  but 
according  to  that  mode  of  argument,  every  seaman  on 
a  Greenland  voyage  would  become  a  partner  in  the 
fishing  concern.  There  is  no  pretence,  therefore,  for 
saying  that  the  captain  was  a  partner  because  his 
wages  were  to  be  regulated  and  paid  by  reference  to  a 
calculation  on  the  profits  of  the  adventure." 

Martin  B. — You  have  to  make  out  that  the  pri- 
soner was  an  artificer,  a  menial  servant,  or  labourer. 

Phinn.  I  am  contending  that  there  was  no  con- 
tract  of  partnership  between  the  prosecutor  and  the 
prisoner.     I  shall  also  contend  that  he  "was  a  menial 

(a)  In  Bm  ▼.  GJ2mm,  »ix  of  the  prisoner,  while  five  of  the  Judges 

Judgee  held  that  the  unstamped  were  of  a  contrary  opinion.    The 

memorandum  had  been  improperly  case  is  also  reported  in  2  Leach, 

admitted  in  evidence  against  the  1007;  1  Ta«ll^  95. 
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1851.       servant,  or  a  labourer.     The  agreement  did  not  create 

WoBTL.Y'8  »  partnership. 

Caae.  Platt  B. — ^You  Say  that  there  was  no  community 

of  profit  and  loss  between  them. 

Phinn.  There  must  be  a  community  of  profit  and 
loss  to  constitute  a  partnership.  (Hex  v.  Hartley^ 
Russ.  &  Ry.  139 ;  Story  on  Partnership,  74.) 

Lord  Campbell  C.  J. — There  are  many  cases  which 
shew  that  a  participation  in  profits  alone  does  not 
create  a  partnership. 

Phinn.  In  the  case  of  Dry  v.  BoswelU  1  Camp. 
329,  which  was  an  agreement  between  the  owner  of  a 
lighter  and  a  lighterman,  that  the  latter  should  have, 
for  working  the  lighter,  half  the  gross  earnings,  it  was 
held,  that  this  did  not  amount  to  a  partnership  ;  Lord 
Ellmborough  in  that  case  observing,  *^  that  this  was 
only  a  mode  of  paying  the  defendant  wages  for  his 
labour,  and  was  diflPerent  from  the  participation  of 
profits  and  loss,  so  that  under  these  circumstances  no 
partnership  could  be  considered  as  existing  between 
him  and  the  owner  of  the  lighter/'  Tiie  authority  of 
Dry  V.  Boswell  was  questioned  by  Mr.  Justice  Story ; 
but  there  the  question  was  one  between  third  parties ; 
while  this  is  a  question  inter  se.  You  must  see  what 
the  intention  of  the  parties  was,  and  I  submit  that  it 
is  evident,  from  all  the  circumstances,  that  there  was 
no  intention  on  their  part  of  entering  into  a  contract  of 
partnership.  Secondly^  I  submit  that  the  prisoner  was 
a  menial  servant,  or  labourer,  within  the  exemption 
in  the  Stamp  Act.  Lord  Coke  defines  a  menial  as  odb 
dwelling  ititer  mosnia ;  but  Lord  Abinger,  in  the  case 
of  Nowlan  v:Ablett,  2  C.  M.  &  R.  64,  held  that  to 
constitute  a  menial  servant,  actual  residence  within 
the  walls  of  his  master's  dwelling  was  not  essentially 
necessary.  liOrd  Abinger^  in  giving  judgment,  said, 
'^  I  should  have  been  inclined  to  have  told  the  jury 


8 


CROWN  CASES  RESERVED.  339 

that  the  plaintiff  was  a  menial  servant ;  for  though  he       1851. 
did  not  live  in  the  defendant's  house,  or  within  the  wortlby' 
cartilage  (intra  mcenia)^  he  lived  in  the  grounds  within        Case, 
the  domain/'   In  the  case  of  Wilson  v.  Zuletaj  16  L.  J., 
Q.  fi.  49,  the  stoker  of  a  steamer  was  held  to  be  a 
labourer  or  artificer  within  the  exemption  in  the  Stamp 
Act,  65  Geo.  3,  c.  184,  Sched.  Part  1, 

Lord  Campbell  C.  J. — ^Why  is  not  the  prisoner  a 
labourer  ? 

Phinn.  Under  the  Statute  of  Additions  it  would 
be  a  good  addition.  I  submit  that  he  was  a  labourer, 
and  therefore,  that,  the  agreement  being  within  the 
exemption  in  the  Stamp  Act,  it  was  admissible  in 
evidence  without  a  stamp. 

No  Counsel  appeared  for  the  prisoner. 

Lord  Campbell  C.  J. — I  am  of  opinion  that  this 
conviction  ought  to  be  supported.  Assuming  (a)  that 
this  instrument,  if  it  had  created  a  partnership,  would 
not  be  receivable  in  evidence  in  a  criminal  case  without 
a  stamp,  I  think  that  it  would,  even  in  a  civil  action, 
be  admissible  unstamped,  it  being  within  the  exemp- 
tion in  the  Stamp  Act,  as  an  agreement  for  the  hire 
of  a  labourer.  The  second  question  is,  did  this  instru- 
ment create  a  partnership,  or  did  it  create  the  relation 
of  master  and  servant  ?  It  did  not  create  a  community 
of  profit  and  loss ;  inter  se^  the  prosecutor  and  prisoner 
were  not  partners,  and  I  am  of  opinion  that  the  pri- 
soner was  a  labourer  and  not  a  partner.  The  third 
question  reserved  for  us  is,  whether  the  denial  of  the 
receipt  of  the  money  by  the  prisoner  under  the  cir- 
cumstances mentioned  in  the  case  amounted  to  embez- 

(a)  In  the  course  of  the  argu-  provement  of  the  criminal  law  it 

ment  the  Lord  Chief  Justice,  re-  would  be  worthy  of  consideration 

ferring  to  the  cases  collected  in  whether  it  would  not  be  desirable 

Roico^s  Crim.  Evid,,  ed.  Granger,  to  render  documents  admissible  in 

p.  211,  expressed  an  opinion  that  evidence    m    criminal   cases    «»- 

in  some  future  bill  for  the  im-  stamped. 
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Case. 


1851.       zlement.     There  is  abundant  authority  to  sliew  that  a 
Wortlky's  denial  of,  or  not  accounting  for,  the  receipt  of  mooey 
under  such  circumstancee,  constitutes  the  offence  of 
embezzlement. 

Alderson  B. — I  think  that  the  prisoner  was  not  a 
menial  servant,  but  that  he  was  a  labourer. 

Platt  B.,  Talfourd  J.,  and  Martin  B.,  concurred. 


1851. 


REGINA  V.  THE  INHABITANTS  OF  THE 
TOWNSHIP  OF  WAVERTON. 


After  verdict, 
defective 
averments  in 
the  second 
count  of  an 
indictment 
may  be  cured 
by  reference 
to  sufficient 
averments 
in  the  first 
count. 


This  was  an  indictment  for  a  nuisance  in  not 
repairing  a  highway,  found  at  the  Cumberland 
Summer  Assizes,  a.  d.  1850.  It  was  removed  by 
certiorari  into  the  Queen's  Bench,  and  was  tried 
at  the  Summer  Assizes  for  the  county  of  Cumberland^ 
held  at  Carlisle^  before.  Mr.  Justice  Williams,  on  the 
5th  of  Atigtisty  A.  D.  1851.  The  indictment  contained 
three  counts: — 

1st  Count.  The  jurors  for  our  T^dy  the  Queen 
upon  their  oath  present  that  before  the  day  of  the 
taking  of  this  inquisition  to  wit  on  the  first  day  of 
Janaary  in  the  thirteenth  year  of  the  reign  of  her 
present  Majesty  and  long  before  there  was  and  from 
thence  hitherto  hath  been  and  still  is  a  certain  common 
Queen's  highway  in  the  said  county  used  for  all  the 
subjects  of  our  said  Lady  the  Queen  to  go  return  pass 
repass  ride  and  labour  on  foot  and  on  horseback  and 
with  cattle  carts  and  carriages  at  their  will  and  plea- 
sure end  that  a  certain  part  of  the  said  last-mentioned 
commoo  Queen's  highway  situate  lying  and  being  in 
the  township  or  district  of  Waverlon  otherwise  called 
Wawrton  High  and  Low  in  the  parish  of  WigUm  io 
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the  county  aforesaid  called  the  Yevens  Highway  leading       1851. 
from  and  out  of  the  highway  from  the   village  of     ^bl^quxx 
Wavertan  towards   the  town   of  Mary-port  in  the   „^    ^' 

»T  AVBRTON 

county  aforesaid  at  or  near  a  place  called  Parkdde  on  inhabitants, 
the  said  last  mentioned  highway  and  extending  from 
thence  towards  and  unto  the  highway  leading  from 
Lesson  Hall  towards  the  town  of  Ireby  in  the  county 
aibresaid  at  or  near  Waterside  in  the  township  or  dis- 
trict of  Waverton  aforesaid  and  containing  in  length 
1350  yards  or  thereabouts  and  in  breadth  four  yards  or 
thereabouts  on  the  day  and  year  aforesaid  and  from 
thence  continually  hitherto  until  the  day  of  the  taking 
of  this  inquisition  at  the  parish  and  in  the  township  or 
district  last  aforesaid  in  the  county  aforesaid  was  and 
is  yet  Tery  ruinous  miry  deep  broken  and  in  great 
decay  for  want  of  due  reparation  and  amendment  of 
the  same  so  that  the  liege  subjects  of  our  said  Lady 
the  Queen  during  the  tinie  last  aforesaid  could  not  go 
)*eturn  pass  repass  ride  and  labour  with  their  horses 
cattle  carts  and  other  carriages  in  through  and  along 
the  Queen's  common  highway  aibresaid  as  they  ought 
and  were  wont  and  accustomed  to  do  without  great 
danger  of  their  lives  and  the  loss  of  their  goods  to  the 
great  damage  and  common  nuisance  of  all  her  Ma- 
jesty's liege  subjects  going  returning  passing  i^passing 
riding  and  labouring  in  through  and  along  the  Queen's 
common  highway  aforesaid. 

And  that  the  inhabitants  of  the  said  township  or 
district  of  Waverton  in  the  said  parish  of  Wigton  in 
the  county  aibresaid  have  irom  time  whereof  the 
memory  of  man  is  not  to  the  contrary  hitherto  been 
used  and  accustomed  to  repair  and  amend  and  of 
right  ought  to  have  repaired  and  amended  and  still 
of  right  ought  to  repair  and  amend  that  part  of  the 
highway  aforesaid  so  as  aforesaid  being  ruinous  miry 
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IS51.       broken  and  in  decay  when  so  often  as  there  should  be 
Reoina     occasion. 

V-  And  that  the  said  inhabitants  of  the  said  township 

¥▼  AVBRTON 

Inhabitants,  aforesaid  have  not  yet  done  the  same  to  the  evil 
example  of  all  others  in  like  case  offending  and 
against  the  peace  of  our  Lady  the  Queen  her  Crown 
and  dignity. 

2nd  Count.  That  within  the  parish  of  Wtgtan 
aforesaid  in  the  county  aforesaid  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary  there  have 
been  and  still  are  divers  townships  or  districts  whereof 
the  township  or  district  of  Waverton  otherwise  called 
Wavertan  High  and  Low  during  all  the  time  last  afore- 
said hath  been  and  still  is  one  and  that  the  inhabitants 
of  the  said  township  or  district  of  Waverton  in  the 
parish  aforesaid  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary  have  repaired  and  amended  and 
have  been  used  and  accustomed  to  repair  and  amend 
and  of  right  ought  to  have  repaired  and  amended  and 
still  of  right  ought  to  repair  and  amend  when  and  so 
often  as  it  hath  been  or  shall  be  necessary  such  and  so 
many  of  the  common  highways  situate  and  being 
within  the  township  or  district  of  Waverton  aforesaid 
as  would  otherwise  be  repairable  and  amendable  by 
the  inhabitants  of  the  said  parish  at  large  and  that  the 
said  part  of  the  same  common  highway  hereinbefore 
mentioned  to  be  ruinous  deep  miry  broken  and  in  decay 
as  aforesaid  was  a  common  highway  which  but  for  the 
said  prescription  or  usage  would  be  repairable  and 
amendable  by  the  inhabitants  of  the  said  parish  of 
Wigton  at  large.  And  that  by  reason  of  the  premises 
the  inhabitants  of  the  township  or  district  of  Waver- 
ton aforesaid  in  the  parish  aforesaid  during  all  the 
time  last  aforesaid  ought  to  have  repaired  and 
amended  and  still  ought  to  repair  and  amend  the 
same    part  of  the    said   common  highway  so  being 
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ruinous  deep  miry  broken  and  in  decay  as  aforesaid      1851. 
whcD  and  so  often  as.  it  hath  been  and  shall  be  neces-      rboina 
sary  and  that  the  said  inhabitants  of  the  said  township   ^  ^'  ^^^ 
aforesaid  have  not  yet  done  the  same  to   the  evil   Inhabitants. 
example  of  all   others   in  like  case   offending  and 
against  the  peace  of  our  said  Lady  the  Queen  her 
Crown  and  dignity. 

3rd  Count.  The  same  as  the  second ;  with  the 
exception  that  it  averred  that  the  inhabitants  of  the 
several  and  respective  townships j  whereof  Waverton'WM 
ODCy  situate  in  the  parish  of  Wigton,  were  liable  to 
repair  the  said  highway. 

Plea.     Not  guilty. 

The  jury  having  found  the  defendants  not  guilty  on 
the  first  county  and  guilty  on  the  second  and  third 
counts,  a  rule  nisi  was  obtained  in  the  Queen's  Bench 
on  the  4th  of  November ,  to  arrest  the  judgment  on  the 
second  and  third  counts,  on  the  ground  that  these 
counts  were  bad,  in  not  containing  any  sufficient 
allegation  that  the  highway,  the  subject  of  the  in* 
dictment,  was  situated  within  the  township  or  district 
of  Waverton^  or  that  the  road  was  out  of  repair. 

On  the  13th  November^  a.  d.  1851,  this  case  was 
argued  before  Lord  Cahpbell  C.  J.,  Patteson  J., 
Coleridge  J.,  and  Wightman  J. 

S.  Temple  and  Pickering^  for  the  Crown.  Knowles 
Q.  C,  Atherton  Q.  C,  and  Unthank^  for  the  de- 
fendants. 

Temple.  After  verdict,  the  second  and  third  counts 
are  sufficient,  even  if  the  Court  should  hold  that  the 
first  count  cannot  be  referred  to.  The  second  count 
says,  ''  that  the  said  part  of  the  same  common  high- 
way hereinbefore  mentioned  to  be  ruinous,  deep,  miry, 
broken,  and  in  decay  as  aforesaid,  was  a  common 
highway,  which,  but  for  the  said  prescription  or  usage. 
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1851.  would  be  repairable  or  amendable  by  the  inhabitants 
Rbgina  ^^  ^^^  ^^^  parish  of  Wigton  at  large/'  That,  after 
V.  verdict,  is  equivalent  to  a  direct  averment  that  the 
Inhabitants,  highway  was  ruinous  and  out  of  repair.  (JPosterne  v. 
Hanson^  2  Wms.  Saund.  60  c,  and  61  m,  note  9, 
6th  ed. ;  Rex  v.  Somerton,  7  B,  &  C.  463 ;  Hex  v. 
Boyall,  2  Burr.  832).  By  the  Statute  of  Jeofails, 
after  verdict  the  second  and  third  counts  are  suffi* 
cient.  (1  Wms.  Saund.  228).  Secondly ;  The  first 
count  contains  express  averments  that  the  high- 
way was  ruinous,  and  although  the  jury  have  found 
a  verdict  for  the  defendants  on  the  first  count,  yet 
it  may  be  referred  to  for  the  purposes  of  descrip* 
tion. 

Patteson  J. — Is  not  each  count  a  separate  indict- 
ment? 

Temple.  Not  for  all  purposes.  Reference  may  be 
made  in  one  count  to  a  preceding  one.  {Reg.  v. 
Craddock^  2  Den.  C.  C.  31).  If  the  first  count  may 
be  referred  to,  then  the  objections  to  the  second  aud 
third  count  are  cured ;  the  words  being,  the  said 
part  of  the  same  highway  being  ruinous  and  in  decay 
"  as  aforesaid^^  But  these  words  may  be  rejected  as 
surplusage,  if  the  first  count  cannot  be  referred  to. 
The  defendants  have  been  found  guilty  of  not  repairing 
the  highway  when  necessary  ;  it  is  impossible  that 
the  jury  could  have  found  that  verdict  without  being 
satisfied  that  the  road  needed  repair,  and  without  evi- 
dence that  the  road  was  situate  in  the  township  of  the 
defendants.  In  the  case  Reg.  v.  Waters^  1  Den.  C. 
C.  356,  a  defective  statement  of  an  act  of  misfeasance 
was  held  to  be  supported  by  the  verdict. 

Knowles  Q.  C,  for  the  Crown. 

Every  count  of  an  indictment  should  charge  the 
offence  with  certainty.     Lord  Mansfield  (1  T.  R.  63) 
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said,  "It  is  necessary  in  every  crime  that  the  indict-       1851. 
ment  charge  it  with  certainty  and  precision,  alleging     rbgina 
all  the  requisites  which  constitute  the  oflTence/'  Wavbrton 

Lord  Cahpb£Ll  C.  J. — Lord  Mansfield  was   not  Inhabitants. 
there  speaking  of  an  indictment  after  verdict. 

Knawles.  There  is  no  statement  in  the  second 
or  third  count  that  the  road  is  out  of  repair.  All  that 
is  said  is,  that  this  is  the  part  of  the  highway  which 
has  before  been  described  as  ruinous.  The  words  "  so 
being  ruinous"  are  merely  equivalent  to  saying  "  so 
stated  to  be  ruinous.**  Although  reference  may  be 
made  in  one  count  to  another  for  some  purposes,  a 
substantial  part  of  a  charge  cannot  be  made  out  by 
reference  to  a  preceding  count.  In  Meg.  v.  Waters^ 
1  Den.  C.  C.  356,  the  words  '^  the  said  infant  female 
child'*  were  held  not  to  import  from  a  preceding  count 
a  description  of  the  child  as  being  of  tender  age. 

Coleridge  J. — But  here  the  words  of  reference  are, 
**  so  being  ruinous  as  aforesaid.'* 

Knowles.  These  words  only  point  out  the  por- 
tion of  the  road  to  which  the  prosecutor  refers.  It 
is  necessary  that  there  should  be  an  averment  that  the 
road  was  out  of  repair  at  the  time  that  the  indictment 
was  found  by  the  grand  jury.  {Poynt^s  case^  Cro.  Jac. 
214 ;  JohnsorCs  case^  Cro.  Jac.  609 ;  Hex  v.  Hazelly 
13  East,  139 ;  Meg.  v.  Martin,  9  Car.  &  P.  215). 
Again,  there  is  no  allegation  that  the  road  is  situate 
in  the  township  of  Waverton.  {Mex  v.  Upton-upon- 
Severn,  6  Car.  &  P.  133). 

Lord  Campbell  C.  J. — It  is  averred  affirmatively  to 
be  so  in  the  first  count,  and  that  averment  is  referred 
to  in  the  second  count. 

Knowles.  So  large  a  reference  cannot  be  made 
from  one  count  to  another. 

Cui\  adv.  vult. 

VOL.  II.  B    B 
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185h  On  the  21st  November,  the  judgment  of  the  Court 

RjjGiNA      ^^^  delivered  by  Lord  Campbell  C,  J, 
_    ^'  The  second  and  third  counts  of  the  indictment  in 

W AVERTON 

InhabitaDts.  this  case  are  drawn  very  inartificially ;  but  we  think 
that  after  verdict  they  may  be  supported.     The  alle- 
gation to  which  our  attention  was  directed,  when  the 
motion  was  first   made   for  arresting  the  judgment, 
certainly  does  not  sufficiently  charge  that  the  road 
was  out  of  repair,  viz.,    ''  that  the  said  part  of  the 
same  common  highway  hereinbefore  mentioned,  to  be 
ruinous,  &c.,  as  aforesaid,  was  a  common  highway/' 
&c.     This  is  only  a  description  of  the  highway  and 
not  an  allegation,  that  it  was  actually  out  of  repair. 
But  there  follows  an  allegation,  that  the  inhabitants  of 
the  township  *'  ought  to  repair  and  amend  the  same 
part  of  the  said  common  highway,  so  being  ruinous, 
&c.,  as  aforesaid,  when  and  so  often  as  it  hath  been 
and  shall  be  necessary,  and  that  the  said  inhabitants 
of  the  said  township,  have  not  yet  done  the  same." 
Here  we  have  a  clear  and  specific  reference  to  the  first 
count,  which  contains  a  formal  allegation,  that  this 
part  of  the  highway  was  out  of  repair.     There  are 
many  authorities  to  shew  that  one  count  of  an  indict- 
ment may  refer  to  another,  and  that  under  such  cir- 
cumstances the  maxim   applies,  verba  relata  inesse 
videntur. 

The  objection  that  the  second  and  third  counts  do 
not  shew  the  part  of  the  highway  out  of  repair  to  be 
in  the  township,  admits  of  a  similar  answer.  The 
first  count  alleges,  *'  that  a  certain  part  of  the  said 
highway  situate,  lying  and  being  in  the  township  of 
Waverton,  ^  c.  (describing  it,  and  stating  its  length  and 
width),  "was,  and  yet  is  ruinous,"  &c.;  and  the  se- 
cond and  third  counts  allege,  ^^  that  the  said  part  of 
the  same  common  highway  hereinbefore  mentioned, 
to  be  ruinous,"  &c.,  was  a  highway,  which  the  in- 
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habitants  were  bound  to  repair.  It  has  been  deter- 
mined that  any  qualities  or  adjuncts  averred  to  belong 
to  any  subject  in  one  count  of  an  indictment,  if  they 
are  separate  from  it,  shall  not  be  supposed  to  be 
alleged  as  belonging  to  it  in  a  subsequent  count, 
which  merely  introduces  it  by  reference  as  the  same 
subject  *' before  mentioned/'  But  the  local  situation 
of  the  part  of  the  highway  described,  must  neces- 
sarily and  invariably  belong  to.  it,  and  if  once  de- 
scribed as  being  in  a  particular  township,  when  there 
is  afterwards  enough  to  identify  it  as  being  what  is 
so  described,  a  repetition  of  the  allegation,  that  it  is 
within  the  township,  seems  not  to  be  strictly  ne- 
cessary. We  must  very  much  regret  the  negligence 
in  framing  indictments,  which  causes  such  discus- 
sions; but,  we  are  glad  that  in  this  case  it  has  not 
led  to  a  failure  of  justice.  The  rule  for  arresting 
the  judgment  must  be  discharged. 


1851. 


Reoina 

V, 

Wavbrton 
Inhabitants. 


REGINA  V.  WILLIAM  KEY. 


1851. 


The    prisoner    in  this  case  was   indicted  at  the  whereapri- 
Michaelmas  General  Sessions  for  the  county  of  Lei-  5°cted  fo?" 
cester,  held  at  the  castle  of  Leicester,  on  the  13th  day  felony,  and 

tllCTG  18  a 

of  October,  A.  d.  1851,  and  from  thence  continued  by  count  in  the 
adjournment  to  the  following  day,  for  having  on  the  i^^^^n"^^^ 
23rd  day  of  September^  a.  d.  1851,  at  Sileby,  in  the  viouscon- 
county  of  Leicester,  stolen  a  coat  of  the  value  of  fifteen  jg  fi„t  to  be 
shillings,  the  property  of  Thomas  Ball.     In  the  same  ^^^f^  ^^. 

dictment ; — 
afterwards  he  is  to  be  given  in  charge  to  the  jury  on  the  subsequent  felony  only ;  and 
if  they  find  a  verdict  of  guilty  on  that  charge,  then  they  are  to  inquire  respecting  the 
previous  conviction.  And  where  the  jury  were  sworn  afresh  to  try  the  question  of 
previous  conviction,  and  the  prisoner's  Counsel  then  claimed  the  right  of  challenge : 
Held,  that  the  prisoner  had  no  right  of  challenge  then,  and  that  the  jury  were  resworn 
unnecessarily. 

D    B    2 
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indictment  there  was  a  second  count  charging  the 
prisoner  with  receiving  the  same  property,  knowing  it 
to  have  been  stolen,  and  a  third  count  charging  the 
prisoner  with  a  previous  conviction  for  felony. 

The  prisoner  having  been  arraigned,  pleaded  "  Not 
guilty  ;"  and  having  declined  to  challenge  any  of  the 
jury,  the  jurors  were  sworn,  and  charged  in  the  usual 
way  to  inquire  whether  the  prisoner  was  guilty  or  not. 
The  jury  having  returned  a  verdict  of  guilty  on  the 
first  count,  were  then  charged  to  inquire  into  the  fact 
of  the  previous  conviction,  when  it  was  contended  by 
the  Counsel  for  the  prisoner  that  the  jury  must  be 
resworn  to  try  the  new  matter,  and  the  Counsel  for 
the  Crown,  admitting  that  according  to  the  prac- 
tice adopted  on  the  authority  of  Parke  B.,  the  jury 
must  be  resworn  (a).  The  Deputy  Chairman,  before 
whom  the  case  was  tried,  directed  that  the  oath, 
according  to  the  form  hereunder  written,  which  was 
drawn  up  in  Court  from  the  notes  of  a  Counsel 
present,  and  stated  to  be  tlie  form  prescribed  by  the 


(a)  The  circumstance  above  al< 
laded  to  occurred  before  Parkb 
B.',  at  the  Northampton  Summer 
Assizes,  in  July  1851,  the  Act  for 
the  better  Prevention  of  Offences 
(14  &  15  Vict.  c.  19)  having  re- 
ceived  the  royal  assent  on  the  3rd 
of  that  month. 

In  the  case  to  which  the  pri- 
soner's Counsel  at  the  sessions  re- 
ferred, when  the  jury  were  about  to 
be  charged  to  inquire  respecting 
the  previous  conviction  of  the  pri- 
soner, a  copy  of  the  new  statute 
was  handed  up  to  Parke  B.,  and 
it  was  at  the  same  time  represented 
to  his  Lordship  that  Lord  Chief 
Justice  Jervis  and  Alderson  B., 
had  expressed  their  opinion  that 
the  new  statute  would  render  it 
necessary,  when  trying  a  question 


of  a  previous  conviction,  to  re- 
swear the  jury. 

To  prevent  any  question,  his 
Lordship  then  directed  the  jury  to 
be  sworn  in  the  words  above  set 
out,  and  in  the  manner  stated  by 
the  counsel  for  the  prisoner  Key, 
but  no  question  as  to  challenge 
was  raised  upon  that  occasion. 

Parke  B.,  on  comparing  the 
9th  sect,  of  14  &  15  Vict,  c.  19, 
with  6  &  7  Wm,  4,  c.  Ill,  was 
satisfied  that  the  practice,  as  to 
charging  the  jury  to  inquire  res- 
pecting the  previous  conviction  of 
a  prisoner,  was  unaltered,  and  con- 
curred with  the  rest  of  the  Judges 
in  opinion  that  there  was  no  right 
of  challenge  under  such  circum- 
stances, and  that  it  was  unneces- 
sary to  swear  the  jury  afresh. 
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learned  Baron  before  mentioned,  should  be  adroinis-       1851. 
tered  to  the  jury.  Key^s 

On  the  officer  of  the  Court  proceeding  to  administer  ^^«- 
such  oath,  the  Counsel  for  the  prisoner  claimed  the 
right  of  challenge  to  the  jury,  on  the  ground  that  the 
prisoner,  when  arraigned^  had  been  told  by  the  Clerk 
of  the  Peace  that  if  he  would  challenge  the  jurors,  or 
any  of  them,  he  must  do  so  as  **  they  came  to  the  book 
to  be  sworn,  and  before  they  were  sworn,  and  he  should 
be  heard.**  That  the  jurors  were  then,  for  the  pur- 
pose of  trying  the  fact  of  the  prisoner's  previous  con- 
viction, **  come  to  the  book  ;"  and,  accordingly,  on 
the  name  of  the  first  man  of  the  jury  being  called,  the 
Counsel  for  the  prisoner  peremptorily  challenged  him. 
The  Counsel  for  the  prisoner  further  intimated  his 
intention  of  challenging,  in  like  manner,  each  man  of 
the  jury  who  had  convicted  the  prisoner  on  the  first 
count  of  the  indictment. 

The  Deputy  Chairman  disallowed  the  claim  to 
challenge  the  jury,  on  the  ground  that  the  prisoner 
had  been  arraigned  on  the  three  counts ;  that  his  plea 
had  been  taken  to  the  whole  indictment^  and  that  his 
right  of  challenge  should  have  been  exercised  in  the 
first  instance,  and  before  the  jury  were  sworn  to  make 
true  deliverance  between  him  and  our  Sovereign  Lady 
the  Queen. 

The  jury  were  then  sworn  as  follows  : — "  You  shall 
well  and  truly  try  whether  the  prisoner  has  been  before 
convicted  of  felony  ^  in  manner  and  form  as  in  the  indict- 
meat  is  alleged,*^  And  the  prisoner  was  given  in  charge 
to  the  jury  on  the  third  count  of  the  indictment, 
charging  a  previous  conviction.  He  was  found  guilty, 
and  sentenced  to  transportation  for  seven  years  ;  but, 
at  the  instance  of  the  prisoner's  Counsel,  the  Court 
reserved  the  following  question  for  the  decision  of  the 
Judges,  rnz.  :  Whether,  under  the  circumstances  de- 
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1851.       tailed  in  this  case,  the  challenge  made  on  behalf  of 

ggY's      *^^  prisoner  should  have  been  allowed?     ExecotioQ 

Case.       of  the  judgment  was  respited  until  the  above  question 

should  have  been  considered  and  decided,  the  prisoner 

being  committed  to  prison. 

On  the  22nd  of  November  this  case  was  consi- 
dered (a)  by  the  Judges,  when  Lord  Campbell  C.  J. 
gave  the  following  judgment : — 

The  prisoner  was  tried  upon  an  indictment  for  lar- 
ceny, which  also  contained  a  count  alleging  that  there 
had  been  a  former  conviction  for  felony  against  him. 
He  was  arraigned  in  the  usual,  and,  as  we  think,  in 
the  proper  manner,  on  the  whole  indictment.  He 
pleaded  not  guilty  to  the  whole.  The  jury  were 
charged  with  that  part  only  which  charged  a  larceny, 
and  the  jury  found  him  guilty  of  the  larceny.  It 
was  then  suggested  to  the  Chairman  by  the  learned 
Counsel  for  the  prisoner,  that  it  was  the  practice  of 
Parke  B.,  when  the  jury  after  their  verdict  on  the 
charge  of  larceny  were  to  try  the  question  of  a  pre- 
vious conviction,  to  swear  the  jury  afresh.  I  can  only 
say,  that  I  have  had  the  unspeakable  advantage  of 
going  two  circuits  with  Pabke  B.,  and  that  he  adopted 
no  such  course.  First,  the  prisoner  is  arraigned  on 
the  whole  indictment ;  then  the  jury  are  charged  to 
inquire  respecting  the  felony  only  ;  and  then,  after 
their  verdict  on  that  charge,  they  are  to  inquire 
respecting  the  previous  conviction.  The  learned 
Counsel  intimated  his  intention  to  challenge  all*  the 
jurors,  and  to  have  a  fresh  jury.  But  the  Chairman 
was  firm,  and  refused  to  allow  the  challenge,  and  the 
prisoner  was  convicted.  The  question  reserved  for 
our  consideration  is,  was  the  prisoner  entitled  to  a 
fresh  challenge  ?  and  we  are  of  opinion  that  there  is 

(a)  No  Counsel  appeared  on  either  side. 
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no  pretence  for  saying  that  he  was ;  and  I  cannot  help  1851. 

regretting  to  find  such  an  attempt  made  at  Quarter  ^^^^ 

Sessions    to    interrupt    the    due    administration    of  Case. 
justice  (a). 

(a)  The  other  Judges  present  were— Aldbrbon  B.,  Platt  B.,  Tal- 
FOVRD  J,,  and  Martin  B. 


REGINA  V.  GEORGE  SHUTTLEWORTH.  1851. 


At   the   Sessions  for  the  borough  of  Manchester  u  &  15  vict. 
holden   on   the   4th  of  August^   a.  d.    1851,  before  ^Jjfes'^o' 
Sober t  Baynes  Armstrong ^  Esq.  Q.  C,  Recorder  of  alteration  in 
the  said  borough,  George  Shuttleivorth  was  arraigned  arraigning 
on  an  indictment  charging  him  with   larceny,  and  ^"|^t^"ihe 
also  with  having  been  previously  convicted  of  felony,  opinion  of 
and  according  to  the  invariable  practice  in  that  Court,  that  ft  is  un- 
before  that  time,  both  counts  were  read  to  the  pri-  £Qy^®^e^[^^ 
soner,  and  he  pleaded  not  guilty  to  the  whole  indict^  tobere- 
ment.     At  the  trial,  the  count  for  larceny  only  was  ^lying  the 
read  by  the  clerk  of  the  peace  to  the  jury,  and  the  question  of 
witnesses  in  support  of  that  charge  were  heard,  and  conviction. 
the  jury  found  the  prisoner  guilty.     The  clerk  of  the 
peace  then  proceeded  to  read  to  the  jury  the  further 
charge,  that  the  prisoner  had  been  previously  con- 
victed of  felony,  when  the  Counsel  for  the  prisoner 
objected  that  that  charge  could  not  be  gone  into ;  and 
he  further  stated  that  it  was  his  intention,  however 
the  count  might  decide  that  question,  to  move   in 
arrest  of  judgment  generally.     The  Court   decided 
that  the  trial  should   go  on,  and   the   certificate   of 
conviction  having  been  put  in,  and  the  identity  of 
the  prisoner  proved,  the  jury  found  that  the  prisoner 
had  been  previously  convicted  of  felony.    The  learned 
Counsel  for  the  prisoner  then  moved  in  arrest  of  judg- 
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1851. 

Shuttle- 
worth's 
Case. 


ment,  contendiDg  that  the  plea  of  the  prisoner,  having 
been  taken  contrary  to  the  provisions  of  the  late  act 
14  &  15  Vict.  c.  19,  s.  9  (a),  was  void,  and  that  all  the 
subsequent  proceedings  v*rere  a  nullity,  and  that  no 
judgment  could  be  given  on  a  verdict  so  found.  The 
Court  overruled  the  objection,  and  sentenced  the  pri- 
soner to  be  transported  for  seven  years.  The  execu- 
tion of  the  judgment  was  respited, and  the  convict  was 
kept  in  prison.  The  question  for  the  Court  of  Cri- 
minal Appeal,  is  whether  that  sentence,  under  the 
circumstances  stated,  was  legal,  or  whether  any  judg- 
ment could  be  passed  on  the  verdict  so  given. 

On  the  22nd  of  November,  Milward^  for  the  Crown, 
no  Counsel  appearing  for  the  prisoner,  was  stopped 
by  Lord  Campbell  C.  J.,  who  said  that  the  matter 
admitted  of  no  doubt.  The  prisoner,  added  his  Lord- 
ship, is  first  to  be  arraigned  on  the  whole  indictment, 
including  the  count  on  the  previous  conviction  :  after- 
wards he  is  to  be  given  in  charge  to  the  jury  on  the 
crime  for  which  he  is  indicted  only,  and  the  count 
charging  a  previous  conviction  is  not  to  be  stated  to 
the  jury  till  they  have  given  their  verdict  on  the  sub- 


(a)  14  &  15  Vict.  c.  19,  s.  9  :— 
**  And  whereas  provision  is  made 
in  a  certain  act  of  Parliament  passed 
in  the  twelfth  year  of  the  reign  of 
her  present  Majesty  Queen  Victoria^ 
intituled  '  An  Act  to  amend  the 
Laws  in  England  and  Ireland  rela- 
tive to  Larceny  and  other  Offences 
connected  therewith/  and  also  in 
this  act,  for  the  more  exemplary 
punishment  of  persons  who  shall 
commit  certain  offences  after  one 
or  more  previous  conviction  or  con- 
victions for  the  like  or  other  of- 
fences, and  it  is  expedient  to  define 
the  time  of  charging  the  jury  to 
inquire  as  to  such  previous  con- 


viction or  convictions :  Be  it  en- 
acted, that  it  shall  not  be  lawful  on 
the  trial  of  any  person  for  any  sub* 
sequent  offence,  where  a  plea  of 
not  guilty  shall  have  been  entered 
on  his  behalf,  to  charge  the  jury  to 
inquire  concerning  any  previoas 
conviction  until  they  shall  have 
inquired  concerning  such  subse- 
quent offence,  and  shaU  have  fouid 
such  person  guilty  of  the  same; 
and  whenever  in  any  indictment 
any  previous  conviction  shsll  be 
stated  the  reading  of  such  state- 
ment shaU  be  deferred  until  after 
such  finding  as  aforesud." 
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sequent  felony  (a).     It  is  also  the  opinion  of  all  the       1851. 
Judges,  that  it  is  unnecessary  for  the  jury  to  be  sworn    shuttlk- 
again   when   trying  the   question  of  previous  con-     ^Qwe^'^ 
Tiction. 

Alderson  B. — That  has  the  full  concurrence  of  all 
the  Judges.    The  practice  is  precisely  as  it  was  before. 

Platt  B.,  Talfourd  J.,  and  Martin  B.,  concurred. 

(a)  See  Reg.  ▼.  Key,  tvpra,  p.  347,      B.,  in  tbe  case  of  Beg,  v.  Shrmp- 
and  also  the  observations  of  Lord      ion,  stipra,  p.  332. 
Campbbll  C.  J.y  and  Aldbbson 


REGINA  V.  MICHAEL  PRESTON.  1851. 


The  prisoner,  Michael  Preston^  was  tried  before  Where  a 
Jd.  D.  HiU^  Esq.,  Recorder  of  Birmingham^  at  the  lost,  and  is 
last  Michaelmas  Sessions  for  that  borough,  upon  an  ^^^^^  *>y  * 

,       person  who 

indictment  which  charged  him  in  the  first  count  with  appropriates 
stealing;  and,  in  the  second,  with  feloniously  receiving  Jj^^.  h^J^ 
a  50/.  note  of  the  Bank  of  England.  ^^^  *^«  i'^JJ 

•^  •^  are  not  to  be 

It  was  proved  that  the  prosecutor,  Mr.  Collis^  of  directed  to 
Birmingham^  received  the  note  in  question  with  others  Xattime^ 
on  Saturday,  the  18th  of  October^  from  Mr.  Lidsam^  the  prisoner, 

after  takiniF  it 

who,  before  he  handed  it  to  the  prosecutor,  wrote  on  into  his  pos- 
the  back  of  it  the  words  -  Mr.  Collisr     It  was  fur-  XdV tp- 
ther  proved  that  Collisvn^s  a  very  unusual  surname  in  pToi)riateit 
Birmingham^  and  almost,  if  not  quite,  confined  to  the  ase,batwhe- 
family  of  the  prosecutor,    the  well    known    master  timehe*^^ 
manufacturer.  tookpos- 

About  four  o'clock  the  same  afternoon  the  prose-  he  knew,  or 
cutor  accidentally  dropped  the  notes  in  one  of  the  ^^^g^^f 

knowing, 
who  the  owner  was,  and  took  possession  of  it  with  intent  to  steal  it ;  for  if  his  original 
possession  of  it  was  an  innocent  one,  no  subsequent  change  of  his  mind,  or  resolution 
to  appropriate  it  to  his  own  use,  would  amount  to  larceny. 
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1851.      public  streets  in  Birmingham^  and  immediately  gave 
Pbeston'b    information  of  his  loss  to  the  police,  and  also  caused 
Case.        hand  bills,  offering  a  reward  for  their  recovery,  to  be 
printed  and  circulated  about  the  town* 

On  Monday^  the  20th,  about  three  o'clock  in  the 
afternoon,  the  prisoner,  who  had  been  living  in  Bit' 
mingham  fourteen  years,  and  keeping  a  shop  there, 
went  to  one  of  the  police  stations,  and  inquired  of  a 
policeman  if  there  was  not  a  reward  publicly  offered 
for  some  notes  that  had  been  lost,  and  whether  their 
numbers  were  known,  stating  that  he  was  as  likely  as 
any  person  to  have  them  offered  to  him,  and  if  he 
heard  anything  of  them  he  would  let  the  police  know. 
He  also  inquired  if  the  policeman  could  give  him  a 
description  of  the  person  who  was  supposed  to  have 
found  them,  and  the  policeman  gave  him  a  written 
description  of  such  person,  who  was  described  therein 
as  a  tall  man.  Afterwards,  between  three  and  four 
,  o'clock  the  same  afternoon,  the  prisoner  went  to  the 
shop  of  Mr.  Bickleyj  in  Birmingham^  and  after  in- 
quiring if  he  {Bickhy)  had  heard  of  the  loss  of  a  50^. 
note,  stated  that  he,  the  prisoner,  thought  he  knew 
parties  who  had  found  one,  and  then  asked  Bickley 
whether  the  finders  would  be  justified  in  appropriating 
it  to  their  own  use ;  to  which  Bickley  replied  that 
they  would  not. 

At  four  o'clock  on  the  same  afternoon  the  prisoner 
changed  the  note,  and  was  later  in  the  same  evening 
found  in  possession  of  a  considerable  quantity  of  gold, 
with  regard  to  which  he  gave  several  false  and  incon- 
sistent accounts. 

He  was  then  taken  into  custody,  and  on  the  follow- 
ing day  {October  21),  stated  to  a  constable  that  when 
he  was  alone  in  his  house  on  Sunday^  a  tall  man 
whom  he  did  not  know,  came  in  and  offered  him  a 
50/.  note,  for  which  he  (the  prisoner)  gave  him  fifty 
sovereigns. 
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The  police  officers  had  previously  told  the  prisoner,       1851. 
that  they  were  in  possession  of  information  that  one   p^kbton's 
Tay^  who  was  known  to  the  prisoner,   had  found       Case, 
the  note ;  but  Tay  was  not  called,  nor  was  any  evi- 
dence  given  as  to  the  part  (if  any)  which  he  took 
in  the  transaction. 

Upon  these  facts,  the  learned  Recorder  directed  the 
jary,  that  the  important  question  for  them  to  consider, 
was  at  what  time  the  prisoner  first  resolved  to  appro- 
priate the  note  to  his  own  use  ;  if  they  arrived  at  the 
conclusion,  that  the  prisoner  either  knew  the  owner, 
or  reasonably  believed  that  the  owner  could  be  found 
at  the  time,  when  he  first  resolved  to  appropriate  it  to 
his  own  use,  that  is,  to  exercise  complete  dominion 
over  it,  then  he  was  guilty  of  larceny ;  if  on  the 
other  hand,  he  had  formed  the  resolution  of  appropri* 
ating  it  to  his  own  use,  before  he  knew  the  owner,  or 
had  a  reasonable  belief  that  the  owner  could  be  found, 
then  he  was  not  guilty  of  larceny.  He  also  told  the 
jury,  that  there  was  no  evidence  of  any  other  person 
having  possession  of  the  note  after  it  was  lost,  except 
the  prisoner ;  but  that  even  though  the  prisoner 
might  not  be  the  original  finder,  still  if  he  were  the 
first  person  who  acted  dishonestly  with  regard  to  it, 
and  if  he  began  to  act  dishonestly  by  forming  the 
resolution  to  keep  it  for  his  own  use,  after  he  knew 
the  owner,  or  reasonably  believed  that  the  owner 
could  be  found,  he  would  be  guilty  of  larceny. 

The  jury  found  the  prisoner  guilty  upon  the  first 
county  and  the  learned  Recorder  requested  the  opinion 
of  the  Judges  as  to  the  validity  of  the  conviction. 
The  prisoner  was  discharged  on  the  recognizance  of 
himself  and  sureties,  to  appear  and  receive  judgment 
at  the  next  Sessions. 

On  the  22nd  November,  a.  d.  1851,  this  case  was 


!._. 
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1851.       argued  before  Lord  Campbell  C.  J.,  Aldeksok  6., 
Pbbston's    Platt  B.,  Talfourd  J.,  and  Martin  B. 

Case.  Bittlestone,  for  the  Crown.     O^Brim^  for  the  pri- 

soner. 

O'Brien.  The  jury  found  their  verdict  under  the 
direction  of  the  learned  Recorder,  and  I  submit  that 
that  direction  was  wrong  in  law.  The  jury  were  told, 
that  the  important  question  for  them  to  consider,  was 
at  what  time  the  prisoner  first  resolved  to  appropriate 
the  note  to  his  own  use.  If  they  arrived  at  the  con- 
clusion, that  the  prisoner  either  knew  the  owner,  or 
reasonably  believed  that  the  owner  could  be  found  at 
the  time  when  he  first  resolved  to  appropriate  it  to 
his  own  use,  then  he  was  guilty  of  larceny.  But  the 
real  question  is,  whether  the  prisoner  knew  who  the 
owner  was,  or  had  reasonable  means  of  knowing  who 
was  the  owner  at  the  time  of  his  taking  the  property 
into  his  possession  ?  Unless  at  the  time  of  taking  it, 
there  was  a  knowledge  or  a  reasonable  means  of 
knowing  who  was  the  owner  and  the  animus  furandi^ 
on  the  part  of  the  finder,  there  could  be  no  larceny. 
This  is  distinctly  laid  down  in  the  judgment  of 
Parke  B.,  in  Reg.  v.  Thurbom^  1  Den.  C.  C.  387. 
In  the  case  oi  Merry  v.  Green^  7  Mee.  &  W.,  which 
was  an  action  for  false  imprisonment,  the  question 
was  much  discussed,  and  the  difficulty  was  to  find  the 
precise  time  when  the  taking  became  a  trespass. 
The  conditions  are  laid  down,  in  Reg.  v.  Thurbom, 
with  great  precision.  In  that  case  it  was  found,  that 
when  the  prisoner  picked  up  the  note,  he  had  the  animus 
furandi,  but  had  not  the  means  of  knowing  who  was 
the  owner ;  and  it  was  there  held,  that  unless  at  the 
time  of  taking,  the  finder  had  an  animus  furandiy  and 
the  knowledge  or  the  means  of  knowing  who  the 
owner  was,  he  was  not  guilty  of  larceny.  In  the 
present  case,  it  is  not  found  by   the  jury,  that  the 
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prisoner  when  he  picked  up  the  notes,  knew  who  the       1851. 
owner  was,  or  that  he  intended  to  steal  them.     It  'prp^ston's 
may  well  be  that  he  had  originally  taken  them  in-       Case. 
nocently  and  ''dispunishably." 

Alderson  B. — The  Recorder  told  the  jury  that  even 
if  the  prisoner  were  not  the  original  finder,  still  if 
he  were  the  first  person  who  acted  dishonestly  with 
regard  to  the  note,  he  would  be  guilty  of  larceny. 

O'Brien.  There  was  ample  evidence  to  shew  that 
he  was  not  the  original  finder. 

Lord  Campbell  C.  J. — The  first  part  of  the  Re- 
corder's direction  is  consistent  with  this,  that  the 
prisoner  may  have  received  the  property  honestly, 
and  have  kept  it  for  some  time  for  the  right  owner, 
and  afterwards  have  yielded  to  temptation,  and  appro- 
priated it  to  himself. 

Alderson  B. — When  the  finder  first  takes  it  into 
his  possession, — in  order  to  constitute  larceny, — ^there 
must  be  an  intention  of  "  taking^'  it  the  moment  he 
knows  what  it  is. 

Platt  B. — There  must,  at  that  moment,  be  a  felo- 
nious taking. 

Lord  Campbell  C.  J. — If  the  original  possession 
was  a  lawful  possession,  then  there  was  no  asportavit. 
If  the  prisoner,  when  he  took  the  notes  originally  into 
his  possession,  had  not  the  means  of  knowing  who  the 
owner  was,  and  had  not  then  the  animus  farandiy  when 
was  the  *•  taking?" 

O'Brien  cited  R.  v.  Leigh,  2  East  P.  C.  694 ;  R.  v. 
Mucklow,  1  Mo.  C.  C.  160. 

Bittlestoney  for  the  Crown. 

The  direction  of  the  Recorder  is  supported  by  the 
judgment  of  the  Court  in  Reg.  v.  Thurhorn. 

Lord  Campbell  C.  J. — Do  you  contend  that  if 
the  prisoner  once  had  the  property  honestly  in  his 
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1851.       possession,  he  would  be  guilty  of  larceny  by  afterwards 
Preston's    appropriating  it  to  his  own  use  ? 

Case.  Bittlestone.     The  question  cannot  be  governed  by 

the  intention  of  the  finder  at  the  very  moment  he 
takes  the  thing  into  his  possession.  There  must  be 
time  to  examine  it. 

Lord  Campbell  C.  J. — Assume  that  he  has  full 
time  for  examination,  and  has  examined  it.  The 
Recorder  tells  the  jury  to  consider  at  what  time  the 
prisoner  first  resolved  to  appropriate  it  to  his  own  use, 
and  that  if,  when  he  resolved  to  appropriate  to  himself 
he  had  the  means  of  knowing  who  the  owner  was,  he 
was  guilty  of  larceny,  although  he  may  have  before 
then  received  it  bono  animo.     When  was  the  taking  ? 

Ald£rson  B.-— The  direction  of  the  Recorder  does 
not  exclude  the  supposition  that  the  prisoner  might 
have  got  the  notes  honestly,  kept  them  for  three  or 
four  days,  and  then  resolved  to  appropriate  them  to 
his  own  use. 

Bittlestone.  I  should  submit  that  as  long  as  the 
prisoner's  possession  of  the  property  was  an  innocent 
one,  his  possession  was  that  of  the  true  owner.  If  a 
person  find  a  bank  note  marked,  so  that  it  may  be 
traced  to  the  owner,  the  possession  of  the  finder  is  the 
possession  of  the  owner,  so  long  as  the  finder  deals 
honestly  with  the  property.  But  as  soon  as  the  finder 
resolves  to  convert  it  to  his  own  use  he  alters  the  pos- 
session, and  then  can  only  be  said,  for  the  first  time, 
to  take  the  note  for  the  purpose  of  exercising  dominion 
over  it. 

Alderson  B. — There  is  no  proof  here  that  the  pri- 
soner could  read  any  marks  which  may  have  been  on 
the  note. 

Bittlestone.  But  there  is  evidence  that  he  took 
them  and  shewed  them  to  other  persons  who  could 


J 


CROWN  CASES  RESERVED.  359 

read.     He  went  about  making  inquiries  whether  he       1851. 
could  safely  keep  them  for  himself  or  not.  Pbbston'b 

Lord  Campbell  C.  J. — That  might  have  been  strong       Case 
evidence  for  the  jury  that  the  prisoner  originally  took 
the  property  animo  furandij  and  with  the  means  of 
knowing  who  the  owner  was. 

Bittlesione.  Parke  B.,  lays  it  down  in  Heg.  v. 
Thurbom^  that  the  mere  taking  up  of  a  note  to  look 
at  is  not  a  taking  possession  of  the  chattel.  The 
taking  is  when  the  finder  takes  it  intending  to  exercise 
complete  dominion  over  it. 

Lord  Campbell  C.  J. — Your  position  is  that  the 
finder,  while  he  holds  the  property  honestly,  holds 
it  for  the  right  owner,  and  that  when  he  resolves  to 
appropriate  it  to  his  own  use  there  is  a  new  taking, 
and  that  he  then  takes  it  animo furandi  ? 

Bittkstone.  It  is  laid  down  in  Blacksione^s  Cam- 
mentaries  (a),  that  although  the  finder  of  a  chattel  has 
a  good  titl^  to  it  against  all  the  rest  of  the  world,  he 
has  no  property  or  right  of  possession  in  a  chattel 
which  has  been  lost,  adverse  to  the  owner.  The  finder 
has  a  mere  custody  of  it  for  the  owner ;  and  when  he 
resolves  to  appropriate  it  animo  farandi  adversely  to 
the  owner,  it  is  submitted  that  it  is  larceny. 

Martin  6. — Suppose  a  man  takes  an  article, — an 
umbrella  for  instance, — ^by  mistake,  and  three  or  four 
days  afterwards  discovers  who  the  owner  is,  by  the 
name  which  is  upon  it,  and  yet  resolves  to  keep  it  as 
his  own  property,  would  that  be  larceny  ? 

Bittlesione.  I  should  say  so ;  but  this  is  the  case 
of  a  fifty  pound.note.  In  Wynnes  case,  1  Leach  C.  C; 
413,  it  was  held,  that  if  a  hackney  coachman  convert 
to  his  own  use  a  parcel  left  by  a  passenger  in  his  coach 
by  mistake,  it  is  felony  if  he  know  the  owner,  or  if  he 

(a)  1  Bl,  Com.  ed.  Chitty,  296 ;  Armory  v.  Delomerie,  Strange,  505. 
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186L       took  him  up  or  set  him  down  at  any  particular  place 

Preston's    ^^^^^  ^^  might  have  inquired  for  him. 
Case.  Alderson  B* — This  differs  from  a  case  of  bailment, 

\rhere  the  tortious  breaking  bulk  determines  the  bail- 
ment. According  to  the  direction  of  the  Recorder, 
the  notes  might  have  passed  through  a  dozen  innocent 
hands  before  they  came  to  the  prisoner,  who  may  have 
got  them  innocently 9  and  yet  the  prisoner,  he  rules, 
was  guilty  of  larceny. 

Lord  Campbell  C.  J. —  I  am  of  opinion  ihat  this 
conviction  cannot  be  supported.  Larceny  necessarily 
supposes  a  taking  animo  furandi.  The  rule,  as  to 
taking  is  somewhat  technical,  bat  it  is  not  likely  to  be 
departed  from.  In  the  case  before  us  the  direction  to 
the  jury  is  consistent  with  an  honest  possession  on  the 
part  of  the  prisoner.  The  Recorder  says,  that  the 
question  for  them  to  consider  was,  at  what  time  the 
prisoner  first  resolved  to  appropriate  the  note  to  his 
own  use.  When,  then,  was  the  taking  ?  It  is  sup- 
posed to  be  a  thought  which  passed  through  the 
prisoner's  own  mind ;  but  I  do  not  think  that  can 
amount  to  a  taking,  when  nothing  was  in  fact  done, 
and  when,  it  may  be,  that  the  prisoner  was  lying  in 
bed  at  a  distance  from  the  article.  There  is  no  taking 
animo  furandi,  in  this  case  ;  consequently,  there  is  no 
larceny.  It  is  unnecessary  for  us  now  to  enter  further 
into  the  question,  after  the  elaborate  judgment  of  my 
Brother  Parke,  on  the  subject  of  larceny,  in  Reg.  v. 
Thurborn. 

Alderson  B If  there  must  be  both  a  taking  and 

the  animus  furandi  to  constitute  larceny,  the  difficulty 
is,  how  the  changing  a  man's  mind,  ex  post  factOf 
can  render  an  honest  taking  larceny.  According  to 
the  summing  up  of  the  Recorder  to  the  jury,  if  a  man 
gets  a  note  honestly,  keeps  it  for  a  week,  with  an 
intention  of  restoring  it  to  the  owner,  and  then  changes 
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his  mind  and  resolves  to  appropriate  it  to  his  own  use,       1851. 
it  may  be,  as  the  Lord  Chief  Justice  remarks,  while    prebton'b 
he  is  in  bed,  that  converts  a  lawful  taking  into  a  dis-       ^^®' 
honest  one.     To  uphold  such  a  doctrine  would  be  to 
refine  in  such  a  way  as  to  destroy  the  simplicity  of 
the  criminal  law. 

Talfourd  J. — ^A  mere  movement  of  the  mind  can- 
not amount  in  law  to  a  taking. 

Platt  B. — The  case  where  there  has  been  a  bail- 
ment stands  on  a  different  principle — that  of  breaking 
bulk,  but  to  constitute  larceny,  in  every  other  case, 
something  must  be  taken^  animo  jurandx^  and  invito 
domino. 

Martin  B. — It  is  of  great  importance  that  the  rules 
of  the  criminal  law  should  be  plain  and  intelligible ; 
and  considering  that  the  prisoner  may  originally  have 
become  innocently  possessed  of  the  note,  I  do  not 
think  that  this  can  be  held  to  be  a  case  of  larceny. 


REGINA  17.  WILLIAM  CHEAFOR.  igsi. 


At  the  Quarter  Sessions  for  the  county  of  Not^  The  prisoner 
tingham,  held  at  East  Retford,  on  the  7th  day  of  forBteaUng"^ 
July,  A.  D.  1851,  William  Cheafor,  was  indicted  for  felo-  foo'-tame 

.        ,  i«  i»  J      ^  pigeons,  the 

niously  stealing  four  tame  pigeons,  the  property  of  property  of 
John  ManselL     The  pigeons,  at  the  time  they  were  th^he^' 
taken  by  the  prisoner,  were  in  the  prosecutor's  dove-  properly 

-  .  .  convicted  of 

cote,  over  a  stable,  on    his  premises,   being  an  or-  larcen;^; 
dinary  dovecote,  and  having  holes  at  the  top  for  the  ^Saimed 
ingress  and  egress  of  the  pigeons,  and  having  a  door  p^sm°">  al- 
in   the   floor  which  was  kept  locked.     The  prisoner  confined, 

with  free 
access,  at 

their  pleasure  to  the  open  air,  being  as  much  the  subjects  of  larceny  as  domestic  fowl, 

which  are  allowed  to  go  at  large. 

VOL.    II.  C   C 
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1851       entered  the  dovecote  at  twelve  o'clock  at  night,  break- 
ing open  the  door  and  taking  away  the  pigeons.   The 


^ctle.^^  prisoner's  Counsel  contended,  that  the  pigeons  being 
at  liberty  at  any  time  to  go  in  and  out  of  the  dove- 
cote, and  therefore  not  reclaimed,  and  in  a  state  of 
confinement,  were  not  the  subject  of  larceny.  The 
Chairman  directed  the  jury,  that  in  his  opinion  the 
view  contended  for  by  the  prisoner's  Counsel  was 
correct,  and  that  the  pigeons  were  not  properly  the 
subject  of  larceny.  The  jury  found  the  prisoner 
guilty ;  but  judgment  was  postponed,  in  order  to  ask 
the  opinion  of  the  Judges,  as  to  whether  the  Chair- 
man's direction  to  the  jury  was  right,  and  whether 
the  prisoner,  under  the  facts  stated,  was  properly 
convicted. 

On  the  22nd  d^y  of  November,  a.  d.  1851,  this  case 
was  considered  by  the  Judges,  when  the  following 
judgment  was  pronounced  by  Lord  Campbell  C.  J.  (a): 
— In  the  indictment,  the  pigeons  are  alleged  to  be 
tame  (6),  that  is  reclaimed,  and  I  think  the  jury  have 
taken  the  correct  view  of  the  law.  We  think  that 
the  direction  of  the  Court  was  wrong;  because  it 
really  comes  to  this,  can  larceny  be  committed  of 
tame  pigeons?  Pigeons  must  have  the  means  of 
ingress  and  egress  to  the  open  air,  and  if  the  direc- 
tion of  the  Chairman  be  law,  no  larceny  could  be 
committed  of  chickens,  ducks  and  geese,  which  are 
all  allowed  to  go  at  large.  Mr.  Greaves^  in  his  note 
on  Luke's  case,  2  Russell  on  Crimes,  83,  says,  that 
that  case  was  determined  on  the  ground  that  the 
pigeons  were  tame  and  reclaimed,  and  not  that  they 
were  shut  up  in  boxes  at  the  time  they  were  taken. 
It  had  been  supposed  that  Parke  B.,  had  in  a  former 
case  (c),  decided  that  there  could  be  no  larceny  of 

(a)  The  other  Judges    present         {b)  See  3  Imt,  118. 
were,  Aldbrson   B.,  Platt  B.,         (c)  The  Editor  has  been  favoured 
Talvourd  J.,  and  Martin  B.  by  Mr.  Baron  Parks  with  the  fd- 
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pigeons,  unless  they  were  shut  up  in  a  house  or  box ; 
but  Parke  B.,  had,  in  fact,  not  so  decided.  We  all 
think  that  the  tame  pigeons  may  be  the  subject  of 
larceny,  although  they  have  an  opportunity  of  getting 
out  and  enjoying  themselves  in  the  open  air. 
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1851. 

Chbafor's 

Case. 


lowing  notes  of  the  case  alluded  to, 
but  not  cited  by  name,  in  2  Russell 
om  Cfrimes,  p.  83,  copied  from  his 
Lordship's  ms.  notes  of  the  trial : — 
••  Rem  ▼.  Samuel  Howell :  Bedford^ 
July  23rd,  1830. 

28th  August,  Stealing  370  Tame 
Douch  I^geons  of  John  Hall, 
the  elder. 

John  HaU,  jon.  Father  is  a 
farmer  at  Eaton,  in  this  county.  I 
manage  the  farm.  I  recollect  dis- 
covering the  lock  of  dovecote  door 
was  broken  open  with  some  instru- 
ment I  missed  pigeons.  I  could 
see  only  four  or  five.  There  were 
six  or  seven  dozen  the  day  before. 
I  saw  that  the  lock  was  perfect  the 
day  before.  FHday  morning,  about 
the  end  of  August,  I  think  the  27th, 
I  discovered  that  there  had  been 
taken  about  eight  I  saw  the  pri- 
soner at  eleven  with  T%omas  Brotm- 
ing.  Both  were  much  intoxicated. 
I  drove  off  in  a  gig,  and  overtook 
the  wagon  at  Woolman  Green,  I 
saw  the  prisoner  against  the  inn 
at  Eaton,  three  quarters  of  a  mile 
from  the  dovecote.  I  searched 
the  wagon,  and  found  six  dozen 
pigeons  in  a  pen.  Waj^oner  gave 
them  to  me.  Sent  them  in  the 
pen  to  Eaton.  I  saw  three  or  four 
pigeons  at  the  dove-house  next  day. 
Woolman  Green  is  thirty  miles  from 
Eaton.  When  I  got  home  I  found 
130  pigeons  dead.  When  I  returned 
from  Woohnan  Green  I  only  saw 
the  same  number  of  pigeons  that  I 
had  left. 

William  Swales.    I    drove   the 
St,  Neofs  and  London  wagon  on 


August  28th.  Friday  morning  pri- 
soner came  to  me  at  a  place  about 
half  a  mile  from  Eaton,  with  Brown* 
ing,  I  was  driving  the  wagon 
to  Bcddoek,  They  brought  some 
pigeons  in  sacks,  each  to  one  sack. 
They  were  brought  to  go  to  London, 
I  got  a  pad,  and  they  put  them  in. 
This  was  about  seven  in  the  morn- 
ing. They  went  with  me  about  a 
mile.  HaU  met  me  in  the  after- 
noon near  Woolman  Green,  I  had 
only  one  basket  of  pigeons  to  my 
knowledge ;  the  wagon  was  loaded 
with  meat. 

Cross-Examined  by  the  Prisoner. 
I  have  been  in  prison  a  month  to* 
day,  under  a  charge  of  having  re- 
ceived these,  knowing  them  to  have 
been  stolen,  and  come  from  the  gaol. 

Charles  Leitch,  I  am  guard  of  the 
Rocket  coach,  from  Woolman  Green 
to  Eaton,  I  recollect  taking  a 
hamper  of  pigeons  in  harvest  time, 
from  Woolman  Green  to  Eaton,  I 
cannot  say  who  delivered;  never 
received  any  other.  They  were 
brought  to  Eaton  and  left  at  Mr. 
FWs,  I  delivered  it  in  the  same 
state  as  when  I  received. 

Charles  James  Fbx.  I  keep  the 
White  Horse  at  Eaton.  I  recollect 
a  pad  arriving  by  the  Rocket  on 
Friday  night.  Same  day  I  heard  of 
Hairs  dovecote  being  broken  open. 
Gilby  and  I  handed  them  off,  and 
took  charge  of  them. 

Me  Gilby,  hostler  at  Eaton  Fox's. 
A  pad  came  by  the  Rocket.  I  took 
them  in  to  Horley.  I  locked  them 
up,  and  gave  them  to  WilUam  Peck 
in  the  morning. 

c  2 
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1 85 1 .  WiUiam  Peck.    I  was  living  with 

Mr.  Hall  in    August  last.    I  was 

Chba  fob's  gent  to  Fbx's  on  a  Saturday  morn- 
ing, and  I  got  a  pad  of  pigeons 
from  GUby,  who  took  them  from 
the  Horley,  and  I  took  them  home 
to  my  master.  I  did  not  know 
Howell,  I  gave  the  pigeons  to  John 
HaU,  the  younger. 

John  Hall  (the  elder).  I  saw  the 
dovecote  on  Saturday  morning; 
the  pad  had  been  brought  home 
before.  I  returned  from  London, 
several  dead,  and  others  much  ex- 
hausted. I  tied  red  ribbon  round 
the  necks  of  eleven,  and  turned 
them  off  half  a  mile  from  my  dove- 
cote. I  went  round  about  a  quarter 
of  an  hour  after,  and  saw  three  on 
the  dovecote ;  the  number  in  the 
pad,  added  to  those  which  were  left 
in  the  dovecote,  amounted  to  about 


the  number  I  had.  I  apprehended 
prisoner  myself,  in  London^  the 
22nd  June  last.  Most  of  my 
pigeons  were  blue;  most  in  the 
pad  were  blue. 

John  Emery.  I  was  on  the  fiodbf 
coach.  Hall,  the  younger,  stopped 
the  coach,  and  put  a  pad  of  pigeons, 
to  be  taken  home  to  Eaton,  I  wu 
with  the  coach  to  Eaton,  and  left 
there. 

Guilty." 

Parke  B.,  upon  the  foregoing 
facts,  ruled  that  the  prisoner  wu 
guilty  of  larceny,  and  it  being  the 
prisoner's  third  offence,  his  Lord- 
ship sentenced  him  to  seven  yens' 
transportation. 

Luke's  case  was  subsequently 
decided,  as  stated  in  Buss,  See 
Roscoe's  Criminal  Ev.  1850,  p.  63a 


1851. 


REGINA  t7.  HENRY  ROWLANDS,  WILLIAM 
PEEL,  FREDERICK  GREEN,  THOMAS  WIN- 
TERS,  CHARLES  PIATT,  GEORGE  DUF- 
FIELD,  THOMAS  WOODNORTH,  AND  JOHN 
GAUNT. 


In  an  indict-       Thb  prisoners  were  tried  before  Mr.  Justice  Erl£ 
conspiracy      ^^^   ®   special  jury,    at   the   Staffordshire  Summer 

at  common 

law  to  effect  objects  prohibited  by  a  statute,  it  is  enough  to  follow  the  words  of  the  act 

of  Parliament. 

Therefore  an  indictment  which  charged  a  conspiracy  to  force  workmen  to  depart  from 
their  employment,  to  raise  the  rate  of  wages,  &c.,  by  '*  molesting,"  by  "  threats,"  bj 
"intimidating,"  by  "obstructing,"  &c.,  in  violation  of  6  Geo,  4,  c.  129:  Held  good, 
without  setting  out  the  means  employed  to  molest,  intimidate,  or  obstruct,  or  the  threats 
that  were  held  out. 

Three  counts  charged  that  the  defendants  conspired  "  unlawfully  to  intimidate,  pi^ 
judice  and  oppress"  the  prosecutors  in  their  trade  and  occupation,  and  "  by  di?en 
subtle  means  and  devices,  and  wicked  arts  and  practices,  to  injure  and  oppress'*  the 
prosecutors ;  and  also  to  "  intimidate,  prejudice,  and  oppress"  the  same,  and  "  to  entice 
away  their  workmen,  and  thereby  to  injure  and  oppress"  the  prosecutors ;  the  Court, 
without  pronouncing  these  counts  had,  recommended  that  a  noUe  prosequi  should  be 
entered  in  respect  of  these  three  counts. 

Note—  Rex  v.  Turner,  13  East,  228,  and  Rex  v.  Pywell,  1  Stark.  402,  are  overraled. 
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Assizes,  on   Tuesday,  July  29th,  a.  d.  1851,  on   an       1851. 
indictment  for  a  conspiracy  by  molesting  workmen  Ii^lands* 
to  compel  them  to  quit  their  employment,  to  increase       ^**^- 
the    rate   of  wages,  &c.,  removed  into  the  Queen's 
Bench  by  certiorari,  and  sent  down  by  that  Court 
for    trial    before    his    Lordship,    at    Stafford.     The 
indictment  contained  twenty  counts. 

The  first  count  was  in  the  following  words : — 
Ist  Count.  The  jurors  for  our  Lady  the  Queen 
upon  their  oath  present  that  heretofore  before  and  at 
the  time  of  the  committing  of  the  offence  hereinafter 
in  this  count  mentioned  Richard  Perry  and  George 
Henry  Perry  carried  on  trade  and  business  as  manu- 
facturers of  japanned  and  tin  wares  at  Wolverhampton 
in  the  said  county  of  Stafford  under  the  name  firm 
and  style  of  Richard  Perry  and  Son,  and  that  divers 
to  wit  fifty  persons  were  workmen  and  were  hired  and 
employed  by  and  worked  as  workmen  for  the  said 
Richard  Perry  and  George  Henry  Perry  in  their  said 
trade  and  business,  and  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  Henry  Row- 
lands  late  of  the  parish  of  Wolverhampton  in  the  said 
county  of  Stafford  labourer  WUliam  Peel  late  of  the 
same  place  labourer  Frederick  Green  late  of  the  same 
place  labourer  Thomas  Winters  late  of  the  same  place 
labourer  Thomas  Pitt  (a)  late  of  the  same  place  la- 
bourer Charles  Piatt  late  of  the  same  place  labourer 
George  Duffield  late  of  the  same  place  labourer 
Thomas  Woodnorth  late  of  the  same  place  labourer 
and  John  Gaunt  late  of  the  same  place  labourer  with 
divers  other  evil  disposed  persons  on  the  seventh  day 
of  October  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty  with  force  and  arms  at  the  p^irish 
aforesaid  in  the  county  aforesaid  did  amongst  them- 

(a)  Thomas  PUt  waa  acquitted  by  the  jurj. 
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1851.  selves  unlawfully  conspire  combine  confederate  and 
"T"  ;  agree  together  by  unlawfully  molesting  the  said  work- 

Case,  men  so  hired  and  employed  by  and  working  for  the  said 
Richard  Perry  and  the  said  George  Henry  Perry  in 
their  said  trade  and  business  as  aforesaid  to  force  and 
endeavour  to  force  the  said  workmen  so  hired  and 
employed  by  and  working  for  the  said  Richard  Perry 
and  George  Henry  Perry  as  aforesaid  in  their  said 
trade  and  business  as  aforesaid  to  depart  from  their 
said  hiring  employment  and  work  to  the  great  damage 
of  the  said  Richard  Perry  and  George  Henry  Perry 
to  the  evil  example  of  all  others  in  the  like  case  of- 
fending and  against  the  peace  of  our  Lady  the  Queen 
her  Crown  and  dignity. 

2nd  Count.  This  count  was  the  same  as  the  first, 
except  that  it  did  not  allege  that  Richard  Perry  and 
George  Henry  Perry  carried  on  their  business  under 
the  name  firm  and  style  of  Richard  Perry  and  Co., 
and  charged  that  the  defendants  had  conspired ''6y 
unlawfully  using  threats  to  tfte  said  workmen  so  hired 
and  employed^'  S^c.  to  force  and  to  endeavour  to  force 
the  said  workmen  so  hired  &c.  to  depart  from  their 
hiring. 

3rd  Count.  The  same  as  second,  except  that  the 
defendants  are  charged  with  having  conspired  by 
'^  unlawfully  intimidating'*  the  said  workmen  to  farce 
them  to  depart  from  their  hiring. 

4th  Count.  This  count,  after  averring  that  one 
Joseph  Evans  and  William  Hodson  were  workmen, 
and  were  hired  and  employed  by,  and  worked  as 
workmen  for  the  said  Richard  Perry  and  George 
Henry  Perry^  charged  that  the  defendants  conspired 
by  unlawfully  molesting  the  said  Joseph  Evans  and 
William  Hodson  to  force  them  to  depart  &c. 

5th  Count.  In  the  same  terms  averred  that  Hod- 
son   was    a    workman   in    the   employment   of  the 
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prosecutor,  and  that  the  defendants  by  urdawfuBy      185I. 
using  Areats  to  the  said  Hodsan  to  force  him  to  depart  rq^^ands' 
from  his  said  hiring.  Case. 

6th  Count.  Averred  that  Thomas  Griffiths  was  a 
workman  of  prosecutors,  and  that  the  defendants 
conspired  by  intimidating  him  to  force  him  to  depart 
&c. 

7th  Count.  After  inducement  as  in  the  second 
count,  charged  the  defendants  with  having  conspired 
'^  by  urdawfuUy  molesting  Ae  said  Richard  Perry  and 
George  Henry  Perry ^  to  force  and  endeavour  to  force 
the  said  workmen  so  hired  and  employed  and  work- 
ing for  the  said  Richard  Perry  and  George  Henry 
Perry  as  aforesaid  in  their  said  trade  and  business  as 
aforesaid  to  depart  from  their  said  hiring/'  &c. 

8th  Count.  The  same,  except  charging  that  defend- 
ants conspired  by  obstructing  the  prosecutors  and  their 
workmen  to  force  the  said  workmen,  &c.  hired,  &c.  to 
depart,  &c. 

9th  Count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  heretofore 
before  and  at  the  time  of  the  committing  of  the 
offence  in  this  count  mentioned  Richard  Perry 
and  George  Henry  Perry  carried  on  trade  and  busi- 
ness as  manufacturers  of  japanned  and  tin  wares 
at  Wolverhampton  aforesaid  in  the  county  aforesaid 
and  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  Henry  Rowlands  the  said 
&c.  (naming  the  before  mentioned  defendants)  with 
divers  other  evil  disposed  persons  at  the  parish  &c. 
with  force  and  arms  on  the  day  &c.  did  unlawfully 
conspire  combine  confederate  and  agree  together 
by  molesting  the  said  Richard  Perry  and  George  Henry 
Perry  to  force  and  endeavour  to  force  the  said  Richard 
Perry  and  George  Henry  Perry  so  carrying  on  their 
trade  and  business  as  aforesaid  to  make  an  alteration  in 
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1851.      'A«  Tnode  of  conducting  and  carrying  on  their  trade  and 

"Rowlands'  ^^^^'^^^^  ^  aforesaid  to  the  great  damage  of  the  said 

Case.       Richard  Perry  and  George  Henry  Perry  to  the  evil 

example  of  all  others  in  the  like  case  offending  and 

against  the  peace  of  our  Lady  the  Queen  her  Crown 

and  dignity. 

10th  Count.  After  inducement  same  as  in  second 
count  charged  the  defendants  conspired  hy  obstructing 
the  said  Richard  Perry  and  George  Henry  Perry  hy 
inducing  and  persttading  the  said  workmen  in  the  hiring 
and  employment  of  the  prosecutors  to  leave  their  hiring 
to  force  and  endeavour  to  force  the  said  Richard  Perry 
and  George  Henry  Perry  to  make  an  alteration  in  the 
mode  of  conducting  and  carrying  on  their  trade  and 
business. 

11th  Count.  Averred  that  divers  workmen  were 
being  hired  and  employed  by  Messrs.  Perry  and 
charged  that  the  defendants  conspired  by  molesHng 
and  obstructing  such  workmen  as  aforesaid  as  might  be 
uniting  to  be  hired  and  employed  by  the  said  Richard 
Perry  and  George  Henry  Perry  in  their  said  trade  and 
business  as  aforesaid  and  who  were  not  then  hired  and 
employed  by  the  said  Richard  Perry  and  George 
Henry  Perry  or  by  any  other  person  to  prevent  and 
endeavour  to  prevent  the  said  workmen  so  willing  to  he 
employed  by  the  said  Richard  Perry  and  George  Henry 
Perry  in  the  said  trade  and  business  as  aforesaid  from 
hiring  themselves  to  and  from  accepting  work  and  em- 
ploy ment  from  the  said  Richard  Perry  and  George  Henry 
Perry  i^c. 

12th  Count.  The  same  except  the  allegation  that 
the  defendant  conspired  by  unlawfully  using  threats 
and  intimidation. 

13th  Count.  That  heretofore  &c.  and  that  divers 
to  wit  fifty  persons  being  artificers  had  contracted 
with   the  said  Richard  Perry  and    George  Henry 


CROWN  CASES  RESERVED.  369 

Perry  to  serve  tbem  as  workmen  and  artificers  in  their  1851. 
said  trade  and  business  for  certain  times  and  periods  Rowlands' 
respectively  agreed  upon  between  them  and  the  said  ^^*^- 
Richard  Perry  and  George  Henry  Perry  and  that  the 
said  persons  so  being  such  artificers  as  aforesaid  had 
entered  into  the  service  of  the  said  Richard  Perry  and 
Oeorge  Henry  Perry  as  such  manufacturers  as  afore- 
said and  that  the  defendants  conspired  hy  divers  subtle 
means  and  devices  to  induce  and  persuade  the  said 
artijiceTS  so  having  contracted  y)Uh  the  said  Richard 
Perry  and  George  Henry  Perry  as  aforesaid  and 
so  having  entered  into  the  service  of  the  said  Richard 
Perry  and  George  Henry  Perry  unlawfully  to  absent 
themselves  from  the  said  service  of  the  said  Richard 
Perry  and  George  Henry  Perry  without  the  consent 
of  the  said  Richard  Perry  and  George  Henry  Perry 
or  either  of  them  before  the  respective  terras  of  their 
said  contracts  as  aforesaid  were  completed. 

14th  Count.  That  William  Hodson  had  contracted 
to  serve  the  prosecutors  for  two  years  that  he  had 
entered  their  service  and  that  the  defendants  had  con- 
spired by  divers  subde  means  and  devices  and  illegal 
acts  and  practices  and  by  intoxicating  the  said  William 
Hodson  to  induce  and  persuade  him  unlawfully  to 
absent  himself  without  consent  before  contract  com- 
pleted. 

15th  Count.  Alleges  that  Thomas  Griffiths  con- 
tracted to  serve  the  prosecutors  for  three  years,  had 
entered,  and  in  the  same  words  as  the  preceding  count 
charges  that  the  defendants  by  like  means  conspired 
to  induce  and  persuade  him  to  absent  himself  without 
consent  before  contract  completed. 

16th  Count  (a).     And  the  jurors  aforesaid  &c.  that 

(a)  As  to  the  sufficiency  of  the  of  the  Lord  Chief  Justice  in  deli- 
sixteenth,  seventeenth  and  nine-  vering  the  judgment  of  the  Court, 
teenth  counts,  see  the  observations     f>o$tt  p.  387. 
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1861.  the  said  Henry  Rowlands  (naming  the  other  defend- 
RowLANDs'  ^^^^)  ^^^^  divers  other  evil  disposed  persons  on  &c 
Case.  ^ith  force  and  arms  at  &c.  did  unlawfully  conspire 
combine  confederate  and  agree  together  wdawfuUy  to 
intimidate  prejttdice  and  oppress  one  Richard  Perry 
and  one  George  Henry  Perry  in  their  trade  and  occu- 
pation as  manufacturers  of  japanned  and  tin  wares 
and  to  prevent  the  workmen  of  the  said  Richard 
Perry  and  George  Henry  Perry  from  continuing  to 
work  for  the  said  Richard  Perry  and  George  Henry 
Perry  in  their  said  trade  and  occupation  to  the  great 
damage  &c. 

17th  Count.  And  the  jurors  aforesaid  &c.  do 
further  present  that  the  said  Henry  Rowlands  the  said 
(naming  the  other  defendants)  with  divers  other  evil 
disposed  persons  on  &c.  with  force  and  arms  at  &c. 
did  unlawfully  conspire  combine  confederate  and 
agree  together  by  divers  subtle  means  and  devices 
and  wicked  acts  and  practices  to  injure  and  oppress 
the  said  Richard  Perry  and  George  Henry  Perry  in 
their  trade  business  and  occupation  of  manufacturers 
of  tin  and  japanned  wares  and  to  induce  the  workmen 
of  the  said  Richard  Perry  and  George  Henry  Perry  to 
depart  from  their  employment  and  work  with  the  said 
Richard  Perry  and  George  Henry  Perry  before  the 
period  of  their  agreement  with  the  said  Richard 
Perry  and  George  Henry  Perry  was  completed  to  the 
great  damage  &c. 

18th  Count.  That  the  defendants  conspired  by 
divers  &c.  and  by  intoxicating  and  thereby  rendering 
senseless  the  workmen  of  prosecutors  to  convey  to  a 
distance  and  carry  away  the  said  workmen  and  thereby 
prevent  them  from  continuing  to  work  for  prosecutors 
and  to  injure  aggrieve  and  oppress  the  prosecutors. 

19th  Count.  That  defendants  conspired  to  intim- 
date  prejudice  and  oppress  the  prosecutors  and  to  entice 
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and  seduce  atoay  their  workmen  and  thereby  to  injure 
and  oppress  prosecutors  &c. 

20th  Count.  And  the  jurors  aforesaid  &c.  do 
further  present  that  the  said  Henry  Rowlands  the  said 
&c.  {naming  the  other  defendants)  with  divers  other 
evil  disposed  persons  at  &c.  with  force  and  arms  on 
&c.  unlawfully  did  conspire  combine  confederate  and 
agree  together  by  divers  subtle  means  and  devices  and 
by  illegal  acts  and  practices  and  by  molesting  and 
rendering  intoxicated  the  workmen  in  the  employ- 
ment of  the  said  Richard  Perry  and  George  ETenry 
Perry  and  by  inducing  the  said  workmen  to  depart 
from  the  said  employment  of  the  said  Richard  Perry 
and  George  Henry  Perry  and  to  break  their  contracts 
with  the  said  Richard  Perry  and  George  Henry  Perry 
to  force  and  compel  the  said  Richard  Perry  and 
George  Henry  Perry  to  alter  and  thereby  increase  the 
amount  of  wages  which  they  the  said  Richard  Perry 
and  George  Henry  Perry  then  were  in  the  habit  of 
paying  to  workmen  in  the  employment  of  them  the 
said  Richard  Perry  and  George  Henry  Perry  to  the 
great  damage  of  the  said  Richard  Perry  and  George 
Henry  Perry  to  the  evil  example  of  all  others  in  the 
like  case  offending  and  against  the  peace  of  our  Lady 
the  Queen  her  Crown  and  dignity  (a). 

The  jury  found  all  the  defendants  guilty  upon  all 
the  counts,  and  a  verdict  (6)  of  guilty  was  entered  on 
each  of  the  counts. 


1851. 

BoWIiANDS' 

Case. 


(a)  In  all  the  coimts  the  charKee 
an  laid  to  the  great  damage  of  the 
prosecuton  and  againat  the  peace, 
&e. 

(&)  Alter  the  verdict  wae  re- 
tamed  at  the  trial  at  Stafford, 
HtMlettouef  for  the  Grown,  asked 
the  learned  Judge  who  presided, 


whether  his  Lordship  thought  it 
was  a  proper  case  for  a  special 
jury?  Mr.  Justice  Erlb  said, 
"  I  think  so.  I  said  yesterday  it 
was  a  yery  complicated  case.  I 
will  endorse  it  on  the  record."  His 
Lordship  then  certified,  pursuant 
to  6  Geo.  4,  c.  60,  s.  34. 
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Case 


1851.  On  Friday^  November  2l8t,  a.  d.  1851,  the  defend* 

Rowlands'  ^^^  being  present  in  Court  (a),  a  motion  in  arrest  of 
judgment  was  made  in  the  Queen's  Bench,  before 
Lord  Campbell  C.  J.,  Pattbson  J.,  Coleridge  J., 
and  Erle  J. 

Allen  Serjt.,  Huddlestone  and  Kettle^  for  the 
Crown. 

The  Attorney  General  (Sir  A.  Cockbum\  Whatt- 
ley  Q.  C,  Keating  Q.  C,  Peacock  Q.  C,  Parry, 
Skinner f  Vaughan,  Macnamaraj  and  Lawrence y  for 
the  defendants. 

The  Attorney  General^  for  the  prisoner  Green, 

The  prisoners  were  convicted  on  all  the  counts  of 
the  indictment,  and  it  is  submitted  that  they  are  bad 


(a)  As  to  tbe  presence  of  prisoners  in  Coort  when  a  motion  is  made 
for  a  new  trial,  see  the  observations  of  Lord  Gampbbll  G.  J.,  tii^. 
Eegina  v.  Caudwell,  Mich.  Term,  Q.  B.,  1851. 


The  defendant  in  this  case  was 
tried  on  an  indictment  for  Peijnry, 
before  Erlb  J.,  at  the  Berkshire 
Summer  Assizes,  and  having  been 
found  guilty  was  sentenced  to 
transportation  for  seven  years. 
Pigott  and  Huddlestone^  on  the  6th 
of  November,  being  about  to  move 
in  the  Queen's  Bench  for  a  new 
trial. 

Lord  Gavp^ell  G.  J.,  said.  Is 
the  defendant  in  custody  ? 

Pigott.    He  is  not. 

Lord  Gampbbll  G.  J. — Is  he 
present  in  Gourt  ? 

Pigott,    No. 

Lord  Gampbbll  G.  J. — Then 
we  cannot  hear  your  application. 

Pigott,  Since  1 1  Geo.  4  &  1  Wm. 
4,  c.  70,  it  has  not  been  decided  to 
be  necessary.  In  Rex  y,DeBerenger 
and  Others,  3  M.  &  S.  67,  a  mo- 
tion  was  made  for  arresting  the 
judgment,  although  two  of  the  de- 


fendants were  not  present  to  receive 
judgment.  In  this  case  no  war- 
rant has  been  issued  for  commit- 
ting the  defendant  in  execution. 

Lord  Gampbbll  G.  J. — I  have 
always  considered  it  to  be  a  hard- 
ship, where  there  are  several  de- 
fendants who  have  been  foaod 
guilty  on  an  indictment,  not  to 
allow  one  of  them  to  move  for  a 
new  trial,  unless  all  the  other  de* 
fendants  are  present  when  the  mo- 
tion is  made.  But  there  can  be  no 
such  hardship  where  there  is  bat 
one  defendant.  In  this  case  pecu- 
liarly the  defendant  ought  to  be  in 
Gourt.  Sentence  has  been  paasedi 
which  he  has  hitherto  evaded:  aod 
the  Gourt  will  not  permit  him  to 
make  the  experiment  of  obtaining 
a  new  trial  without  coming  into 
Gourt  to  abide  the  consequences 
in  case  we  should  refuse  the  rule. 
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in  point  of  law.  They  are  chiefly  framed  on  6  Geo.  4,  1851. 
c,  129,  and  charge  a  conspiracy  to  do  certain  things  Rowlands' 
prohibited  by  that  statute.  The  general  words  of  the  ^^®* 
act  are  used, — that  the  defendant  conspired  to  force  the 
workmen  of  Messrs.  Perry  to  desert  their  employment, 
by  means  of  molesting,  obstructing,  intimidating  by 
threats,and  by  intoxicating.  In  a  second  class  of  counts, 
the  same  conspiracy  is  charged,  but  as  applicable  to 
workmen  willing  to  be  hired,  and  about  to  hire  ; — in 
others  as  applicable  to  workmen  actually  hired  and 
within  4  Geo.  4,  c.  34,  s.  3.  The  ninth,  tenth  and 
twentieth  counts  are  framed  on  another  part  of  the 
6  Geo.  4,  c.  129,  and  charge  that  the  prisoner,  by 
molesting,  obstructing,  intimidating,  &c.,  conspired 
to  compel  Messrs.  Perry  to  make  an  alteration  in 
their  business,  and  in  the  rate  of  wages  which 
they  were  in  the  habit  of  paying  to  their  workmen. 
Here,  again,  the  counts  proceed  upon  the  words  of 
the  act  of  Parliament — molesting,  obstructing,  by 
threats  or  intimidation ;  but  it  is  submitted  that  they 
are  all  bad,  as  being  too  general.  First,  consider 
the  indictment  at  common  law.  It  would,  undoubt- 
edly, be  bad  at  common  law  ;  and  if  it  be  too  general 
at  common  law,  is  the  indictment  helped  by  the 
statute  ?  The  third  count  charged  that  the  prisoner 
and  others  did  conspire,  by  '*  intimidating*'  the  work- 
men of  Messrs.  Perry  to  force,  and  endeavour  to  force, 
them  to  depart  from  hiring.  The  case  of  O^Connell 
and  Others^.  The  Queen^  11  CI.  &  Fin.  162,  was  an 
express  authority  to  shew  that  such  an  averment  was 
insufficient.  The  sixth  count  of  the  indictment  in 
that  case  is  thus  set  out : — ^'  That  the  said  defendants, 
unlawfully,  maliciously  and  seditiously  contriving, 
intending  and  devising,  by  means  of  intimidation  and 
the  demonstration  of  great  physical  force,  to  procure 
and  efiect  changes  to  be  made  in  the  government, 
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185U      laws  and  constitution  of  this  realm,  as  by  law  estab- 

Rowlands'  ^^shed ;  heretofore,  to   wit,  on   the  13th    February^ 

Case.       X.  D.  1843,  With  force  and  arms,  to  wit,  &c.,  aforesaid, 

unlawfully,  maliciously  and  seditiously  did  combine, 

conspire,  confederate  and  agree  with  each  other,  and 

with  divers  other   persons  whose  names  are  to  the 

jurors  aforesaid  unknown,  to  cause,  procure,  and  aid 

and  assist  in  causing  and  procuring  divers  subjects 

of  our  said  Lady  the  Queen,  to  meet  and  assemble 

together  in  large  numbers,  at  various  times,  and  at 

different  places  within  Ireland^  for  the  unlawful  and 

seditious  purpose  of  obtaining,  by  means  of  the  inti- 

midation  to  be  there  caused,  and  by  means  of  the 

exhibition  and  demonstration  of  the  great  physical 

force  at  such  assemblies  and  meetings,  changes  and 

alterations  in  the  government,  laws  and  constitution 

of  this  realm  as  by  law  established,  in  contempt,  &c/' 

It  was  objected  by  the  plaintiffs  in  error,  that  this 

count  was  bad  ;  and  Lord  Chief  Justice  Tindal^  in 

giving  judgment,  expressed  the  following  opinion  as 

to  the  foregoing  count,  and  the  seventh  count,  which 

was  nearly  in  the  same  words :  **  We  all  concur  in 

opinion,  that  they  do  not  state  the  illegal  purpose  and 

design  of  the   agreement  entered  into  between  the 

defendants,  with  such  proper  and  sufficient  certainty 

as  to  lead  to  the  conclusion  that  it  was  an  agreement 

to  do  an  act  in  violation  of  the  law.     Each  of  these 

two  counts  does,  in  substance,  state  the  agreement  of 

the  defendants  to  have  been  to  cause  and  procure 

divers  subjects  to  meet  together  in  large  numbers,  tor 

the  unlawful  and  seditious  purpose  of  obtaining,  by 

means  of  the  intimidation  to  be  thereby  caused,  and 

by  means  of  the  exhibition  and  demonstration  of  tbe 

great  physical  force  at  such  meetings,  changes  in  the 

government,  laws,   and   constitution  of  this  realm. 

Now,  though  it  may  be  inferred  from  this  statement 
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that  the  object  of  the  defendants  v99A  probably  illegal^       1851. 
yet  it  does  not  appear  to  us  to  be  so  alleged  with  Ro^,^N„g» 
sufficient  certainty.     The  word  *'  intimidation"  is  not       Case, 
a  technical  word ;  it  is  not  vocabulum  artis^  having  a 
nei^essary  meaning  in  a  bad  sense ;  it  is  a  word  in 
common  use,  and,  in  order  to  give  it  any  force,  it 
ought    at  least   to  appear   from  the  context    what 
species  of  fear  was   intended,  or  upon  whom  such 
fear  was  intended  to  operate."     To  allege  that  the 
prisoners  conspired  '^  by  intimidating"  is,  therefore, 
not  enough. 

CoLEttiDGB  J.*— The  judgment  in  the  case  of 
0*CkmneU  v.  The  Queen  also  proceeded  on  the  circum- 
stance, that  the  indictment  did  not  state  who  were  to 
be  intimidated. 

The  Attorney  General.  It  is  not  necessarily  to  be 
assumed  that  ^' intimidation"  is  employed  in  a  bad  . 
sense;  the  intimidation  may  have  been  by  lawful 
means.  With  respect  to  the  word  '^  obstructing," 
which  is  employed  in  several  counts  of  this  indict- 
ment, in  Frost  v.  Lloyd,  16  L.  J.,  N.  S.,  Q.  B.  13  ; 
9  Q.  B.  130,  it  was  held  by  this  Court,  that  the  word 
^'  obstruction"  was  insufficient,  without  stating  spe- 
cifically the  nature  of  the  obstruction.  It  was  an 
action  of  replevin,  and  the  avowry  by  the  bailiff  of  a 
manor  justifying  the  seizure  as  a  distress  for  an  amer- 
ciament stated  that  the  plaintiff  had  unlawfully 
obstructed  the  jurors  of  the  manor  in  their  examination 
of  the  weights  and  measures,  and  that  the  jury  had 
presented  that  the  plaintiff  had  so  obstructed  them, 
whereupon  he  was  amerced,  &c.  It  was  held  bad  on 
special  demurrer  for  not  stating  in  what  the  obstruction 
consisted.  Peacock^  for  the  plaintiff,  was  stopped  by 
the  Court,  and  Williams  J.  said, — '*  Why  is  it  not 
stated  what  the  obstruction  was  ?"  And  Lord  Denman 
observed,  '^  I  think  this  averment  as  to  obstruction 
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1851.      iDSufficient.     The   obstruction    may    be  effected    by 
Rowlands'  d^^^^ring  them  as  well  as  by  the  use  of  material  force, 

Case.       but  it  ought  to  appear  in  what  way  it  was  effected/* 
Patteson  J.   added,    ''As  it  alleges  an  obstruction 
it  ought  so  to  allege  it  that  the  Court  can  see  that 
there  was  one/'     So  also  in  the  case  of  Reg.  v.  Peck 
and  Others,  9  Ad.  Sc  EI.  686,  an  indictment  which 
charged  that  the  defendants  ''  falsely,  unlawfully  and 
wickedly  did  conspire,  confederate  and  agree  among 
themselves  to  deceive  and  defraud  the  creditors  of  the 
prisoners,  was  held  bad,  as  being  too  general,  and  as 
not  stating  with  sufficient  certainty  the  nature  of  the 
conspiracy."     In  that  case  Lord  Denmafiy  in  giving 
judgment,  said,   '*  we  think  the  counts  are  defective 
in  not  stating  with  sufficient  particularity  what  the 
defendants  conspired  to  do  ;''  and  the  judgment  was 
reversed  accordingly.     These  are  authorities  to  shew 
that  where  language  is  capable  of  a  twofold  conclusion 
the  indictment  must  shew  specifically  the  particulars 
on  which  the  prosecutor  relies.     But  it  will  be  said 
that  the  indictment  in  this  case  follows  the  words  of 
the  act  of  Parliament.     There  can  be  no  doubt  that 
as  a  general  rule  an  indictment  which  does  so  is 
good ;  but  this  rule  is  subject  to  exceptions ;  Paiey 
on  Convictions,  100,  et  seq. ;  lb.  124,  et  seq. ;    Rex  v. 
Neild  and  Others,  6  East,  425 ;   Rex  v.  Ridgway^ 
5  B.  &  Aid.  527.    It  is  laid  down  in  a  case  in  Calde- 
cott,  458,  that  where  the  Legislature  in  its  language 
comprehends  clivers  offences  under  general  terms  it  is 
not  enough  to  follow  in  a  conviction  the  words  of  the 
statute,  but  it  is  necessary  to  state  what  particular  act 
prohibited,   has  been  committed.      It  is  submitted, 
that  this  principle  applies  here ;  and  that  where  the 
statute  uses  general  words,  which  may  be  consbteot 
with  an  innocent  purpose,  it  is  not  enough  to  employ 
the  words  of  the  act  of  Parliament  in  an  indictment 
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without  shewing,  by  proper  averments,  what  the  offence       1861. 
is.     In  Re  Turner^  9  Q.  B.  80,  which  was  a  return  to   Rowlands' 
a  habeas  corpus^  a  conviction  under  4  Geo.  4,  c.  34 —       ^'*^- 
one  of  the  statutes  on  which  some  of  the  counts  of  this 
indictment  are  framed — was  held  bad,  though  it  followed 
the  words  of  the  statute;  and,  in  giving  judgment, 
Williams  J.,  said,  "  I  always  thought  that  the  law  was 
properly  laid  down  by  Lord  Mansfield^  in  Rex  v.  Cor- 
den  (a) ;  that  if  the  feet,  as  charged,  may  be  consistent 
with  the  innocence  of  the  prisoner,  no  offence  is  charged. 
It  is  said  to  be  sufficient  to  follow  the  words  of  the 
statute  ;  but  many  cases  may  be  put  in  which  a  party 
may  absent  himself  from  service,  within  the  general 
terms  of  the  statute,  consistently  with  innocence." 

Lord  Campbell  C.  J. — If  it  is  laid  down  that  where 
It  is  consistent  with  the  allegations  in  the  indictment, 
that  no  indictable  offence  has  been  committed,  the 
indictment  is  insufficient,  that  is  a  useful  rule. 

The  Attorney  General.  The  facts  must  be  stated 
on  the  face  of  the  indictment,  so  that  the  Court  can 
judge  as  to  their  sufficiency. 

Whateley  Q.  C,  for  the  prisoners  Rowland  and 
Piatt. 

It  must  now  be  taken  as  the  true  rule,  that  it  is  not 
enough  that  it  is  probable,  from  the  allegations  in  the 
indictment,  that  a  prisoner  has  been  guilty  of  an 
offence,  but  that  the  offence  must  be  alleged  to  a 
certainty.  That  is  the  rule  laid  down  by  Tindal  C.  J., 
and,  indeed,  it  is  no  new  rule, — ^it  is  not  new  law,  but 
it  is  eminently  reasonable.  It  was  ruled  by  the  same 
high  authority  that  the  word  '^intimidation''  is  not 
vocahulum  artis^  but  that  in  an  indictment  it  is  neces- 
sary to  shew  what  were  the  means  that  were  employed 
in  intimidating.  The  word  molesting  next  occurs, 
and  what  is  the  meaning  of  *'  molesting  T*    Johnson^ 

(a)  4  Burr.  2279. 
VOL.  II.  D    D 
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1851.  in  his  Dictionary,  describes  "  molestation'*  (molestia\ 
Rowlands'  "  Disturbance — uneasiness  caused  by  vexation  ;"  and 
Case.  he  gives  two  illustrations  of  it :  the  first  from  Bwwns 
Vulgar  Errors^  '*  Though  useless  unto  us,  and  rather 
oi molestation^  we  refrain  from  killing  swallows;"  the 
second  is  from  Morrises  Miscellany ^  ^^  An  internal 
satisfaction  and  acquiescence,  or  dissatisfaction  and 
molestation  of  spirit  attend  the  practice  of  virtue  and 
vice  respectively."  To  charge,  then,  that  the  defend- 
ants conspired  by  molesting,  without  setting  out  the 
means,  is  not  a  legal  mode  of  stating  the  offence. 
Another  count  charges  that  the  defendants  had  coii- 
spired,  by  using  **  threats,"  but  it  does  not  say  what 
threats.  Is  it  a  threat  of  not  consorting  with  you? 
*'  rU  not  keep  company  with  you  ;"  "  I'll  not  join  the 
club  you  belong  to?"  The  nature  of  the  threats 
ought  to  be  shewn.  Then  there  is  the  word  "ob- 
structing ;"  but  all  these  words  must  be  taken  mitiori 
sensuy  and  they  do  not  necessarily  mean  anything 
illegal.  One  may  obstruct  the  passage  of  an  act  of 
Parliament,  or  may  obstruct  the  course  a  man  is 
taking,  and  it  is  submitted  that  it  is  not  enough  to  use 
the  words  of  an  act  of  Parliament,  unless  there  are 
proper  averments  to  bring  the  offence  charged  within 
the  statute,  or  unless  apt  words  of  art  are  used.  This 
is  laid  down  in  the  elaborate  judgment  of  Lord  Den- 
many  in  Chaney  v.  Paine^  1 Q.  B.  71 2.  It  is  apprehended 
that  it  cannot  be  said  that  the  word  *'  unlawfully"  can 
aid  defective  allegations  in  the  indictment.  {Rex  v. 
Seward  and  Others,  1  Ad.  &  El.  706  ;  1  Stark.  Grim. 
PL  79.)  With  respect  to  the  eleventh  and  twelfth 
counts,  the  scienter  is  the  gist  of  the  offence.  When 
it  is  charged  that  the  defendants  conspired  to  prevent 
people  from  entering  into  the  service  of  the  prosecutor, 
the  facts  should  be  stated.  To  the  thirteenth,  four- 
teenth and  fifteenth  counts  the  same  objections  prevail. 
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The  thirteenth  count  charges  that  the  defendants  had       1S61. 
conspired  to  induce  and  persuade  artificers,  who  had   Rowlands' 
contracted,  to  absent  themselves  without  consent,  &c,       ^"®* 
The  fourteenth  charges  that  they  had  conspired  to 
induce  Hodson^  who  had  contracted,  &c.,  by  "  intoxi- 
cating him/'  to  absent  himself.     The  fifteenth,   the 
like  as  to  Griffiths.   But  it  is  not  stated  in  any  of  these 
counts  that  the  prisoners  kriew  that  these  parties  had 
entered  into  these  contracts ;  nor  is  it  alleged  that  the 
men  had  entered  into  service  under  a  contract  in 
writing,  which  is  necessary,  according  to  Lindsay  v. 
Leigh,  11  Q.  B.  465. 

Patteson  J. — The  indictment  says,  that  they  had 
contracted  and  entered. 

Whateley.  It  does  not  set  out  the  contract,  nor 
allege  that  they  had  entered  under  a  written  contract, 
and  no  scienter  is  alleged.  Again,  it  is  not  stated  for 
what  length  of  time  the  workmen  had  absented 
themselves.     It  may  have  been  only  for  half  an  hour. 

Lord  Campbell  C.  J. — In  the  case  of  a  conspiracy 
to  induce  and  persuade  workmen  to  absent  themselves 
from  their  employment,  it  is  not  necessary  to  allege 
that  the  workmen  had  absented  themselves. 

Whatelejf^  In  the  case  of  Regina  v.  Danielle  2  Anne, 
6  Mod.  99,  which  was  an  indictment  for  persuad- 
ing and  causing  an  apprentice  to  leave  his  service,  it 
was  objected  that  there  was  no  averment  in  the  indict- 
ment of  his  leaving  the  service,  and  per  Curiam,  the 
indictment  is  ill  for  want  of  an  express  allegation  of 
absenting ;  9  Q.  B.  80.  The  prisoners  are  indicted 
for  having  conspired  to  "persuade"  the  workmen 
of  the  prosecutor  to  leave  his  service.  But  there  is 
no  reason  why  one  man  may  not  persuade  another, 
or  why  a  number  of  workmen  may  not  persuade  a 
number  of  other  workmen,  by  any  lawful  means  or 
arguments,  to  leave  one  employment  for  another. 

D  D  2 
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1851.  Lord  Campbell  C.  J. — Are  not  the  words  of  the 

Rowlands'  indictment,  "  by  divers  subtle  means  and  devices" 
Case.       words  of  art  ? 

Whatehy.  In  the  case  of  Rex  v.  Biers  and  Another^ 
1  Ad.  &  E.  327,  it  was  held  that  the  words  by  "  false, 
artinl  and  subtle  stratagems  and  contrivances,"  did 
not  aid  a  defective  indictment.  In  the  case  of  Rex  v. 
Seward,  1  Ad.  &  E.  706,  it  was  held  that  **  persuad- 
ing" a  pauper  to  marry  another  pauper,  settled  in  and 
chargeable  to  another  parish,  was  not  a  sufficient  overt 
act  in  a  case  of  conspiracy.  The  fourteenth  and 
fifteenth  counts  charge  that  the  defendants,  by  divers 
subtle  means,  and  by  ^*  intoxicating,"  had  induced 
and  persuaded  the  workmen  to  absent  themselves. 
These  averments  are  insensible  and  repugnant.  It 
was  the  liquor,  and  not  the  prisoners,  that  intoxicated 
them.  Some  persons  are  intoxicated  by  joy,  flattery, 
and  in  other  ways.  The  word  **  intoxicating"  is  not 
a  word  of  art,  nor  is  it  employed  in  the  act  of  Parlia- 
ment. 

Coleridge  J. — Would  it  be  enough  to  say  that 
they  had  made  the  men  drunk  ? 

Whateley.  That  is  not  denied.  The  sixteenth  count 
charges  that  the  defendants  conspired  to«intimidate, 
prejudice,  and  oppress  the  prosecutors,  and  to  prevent 
their  workmen  from  continuing  to  work  for  them. 
No  particulars  whatever  are  stated.  The  eighteenth 
count  is  open  to  the  same  objection  as  the  fourteenth, 
respecting  intoxicating.  The  nineteenth  count  charges 
that  the  prisoners  conspired  to  entice  away  the  work- 
men of  the  prosecutor.  But  is  that  an  indictable 
offence  ? 

Lord  Campbell  C.  J. — Would  it  not  be  indictable  if 
it  were  done  for  the  purpose  of  ruining  a  tradesman? 

Whateley.  That  is  a  very  different  case;  but 
suppose  it  were  merely  done  out  of  rivalry,  then,  it 
is  apprehended,  it  would  not  amount  to  an  indictable 
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misdemeanor ;  6  Mod.  99.    The  prisoners  are  greatly       1851. 
aggrieved  by  the  number  of  counts  in  this  indictment,   Rowlands' 
and  the  multiplicity  of  the  charges  to  which  they        Case, 
have  to  answer. 

Lord  Campbell  C.  J. — I  deprecate  most  strongly 
the  number  of  counts.  I  disapprove  of  the  practice  of 
multiplying  counts  in  indictments,  and  I  will  use  all 
my  influence  against  it. 

Whateley.  The  twentieth  count  is  a  kind  of  sum- 
mary of  all  the  others,  and  charges  a  conspiracy  by 
subtle  means,  by  rendering  intoxicated,  molesting,  &c., 
to  raise  the  rate  of  wages,  &c. ;  but,  it  is  submitted, 
that  it  shews  no  indictable  offence.  The  prisoners 
had  a  right  to  combine  to  compel  their  employers  to 
raise  the  rate  of  wages.  They  had  a  right  to  say  we 
will  combine  together  for  this  book  of  wages,  and  we 
will  not  work  until  we  get  it. 

Lord  Campbell  C.  J. — But  they  must  not  infringe 
the  provisions  of  the  third  section  of  the  act  of  Par- 
liament. 

Whateley,  They  had,  it  is  contended,  a  right  to 
combine  to  raise  the  rate  of  wages. 

Lord  Campbell  C.  J. — They  have  a  right  to  abstain 
from  working  for  a  particular  employer  if  they  are 
not  satisfied  with  the  rate  of  wages. 

Whateley  referred  to  Reg.  v.  Richardson  and  Others^ 
2  Moo.  &  Rob.  402. 

Keating  Q.  C,  for  the  prisoners  Woodnorth  and 
Gaunt. 

The  charges  in  all  the  counts  are  too  general.  The 
word  •'  molesting''  was  most  relied  upon  at  the  trial ; 
but  it  does  not  necessarily  import  an  indictable  offence. 
The  prisoners  had  a  perfect  right  to  induce,  and  by 
lawful  means  persuade  the  workmen  of  th^  prosecutor 
to  leave  his  employment.  The  eleventh  and  twelfth 
counts  should  have  stated  the  names  of  those  workmen 
who  were  alleged   to  be  ready  to  enter  into  service ; 
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185L  Reg.  v.  King,  4  Q-  B.  782.  The  7  Geo.  4,  c.  34, 
Rowlands'  ^'  ^»  enacts,  that  justices  may  issue  warrants  to  appre- 
Case.  hend  servants  in  husbandry,  artificers,  &c.,  who, 
having  entered  into  service  under  a  contract,  have 
absented  themselves,  and  may  commit  the  ofienders 
to  the  House  of  Correction.  It  is  submitted  that  the 
various  counts  of  the  indictment  framed  upon  this 
statute,  should  have  stated  that  the  contracts  of  the 
workmen,  there  referred  to,  had  been  made  subsequent 
to  the  passing  of  that  act  of  Parliament,  which,  for 
the  first  time,  made  it  penal  for  servants  so  to  absent 
themselves  from  their  employment ;  Rex  v.  Biers  and 
Others,  1  Ad.  &  E.  327. 

Peacock  Q.  C,  for  the  prisoner  Duffield. 

It  is  very  desirable  that  some  rule  should  be  laid 
down,  so  that  the  crime  of  conspiracy  should  be  de- 
fiued  with  certainty.  In  O' ConnelV s  case.  Lord  Chief 
Justice  Tindal  said,  "  The  crime  of  conspiracy  is 
complete  if  two,  or  more  than  two,  should  agree  to  do 
an  illegal  thing ;  that  is  to  efiect  something  in  itself 
unlawful,  or  to  effect,  by  unlawful  means,  something 
which  in  itself  may  be  indifierent,  or  even  lawful.**  A 
similar  definition  of  the  offence  is  given  by  Parke  B. 
Now,  it  is  apprehended,  that  every  indictment  for  con- 
spiracy must  shew  either  the  one  or  the  other, — either 
that  the  act  which  the  parties  are  charged  with  having 
conspired  to  do  was  an  illegal  act,  or  if  it  were  not 
in  itself  illegal,  what  were  the  means  employed  to 
commit  it.  If  the  conspiracy  be  to  do  some  lawful 
act,  then  the  unlawful  means  must  be  set  out  in  the 
indictment  with  sufficient  certainty.  In  Rex  v. 
Seward,  1  Ad.  &  E.  706,  Lord  Denman  said,  "  An 
indictment  for  conspiracy  ought  to  shew,  either  that 
it  was  for  Ih  unlawful  purpose,  or  to  efiPect  a  lawful 
purpose  by  unlawful  means.''  The  indictment  charges 
a  conspiracy  by  ^'  molesting  ;*'  but,  though  the  word 
molesting  occurs  in  the  statute,  it  is  not  enough,  in 
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every  case,  to  follow  the  words  of  an  act  of  Parlia-  1851. 
ment;  there  should  have  been  averments  to  bring  it  ^^^j^^j^^* 
within  the  act.  The  word  "  intimidating"  is  open  to  Case, 
the  same  remark.  Suppose  a  man  had  said  the  busi- 
ness is  going  to  ruin  ;  that  might  operate  in  intimi- 
dating some  persons,  but  it  would  not  sustain  a  charge 
of  conspiracy.  It  is  submitted,  that  the  prisoners  could  not 
have  been  convicted  before  the  justices  for  the  offence 
contemplated  by  the  Legislature.  The  names  of  those 
who  had  been  induced  to  absent  themselves  should 
have  been  set  out.  In  King  v.  The  Queen^  7  Q.  B. 
798,  it  is  observed  by  Parke  B.,  *'  If  there  is  a  con- 
spiracy to  injure  given  persons,  who  are  unknown  to 
the  jurors,  it  should  be  stated  accordingly."  Suppose 
the  indictment  had  been  for  a  conspiracy  to  induce 
one  servant  to  quit  his  employment;  ought  not  his 
name  to  have  been  mentioned  ?  In  some  counts  the 
names  of  some  of  the  parties  are  specified.  The  thir- 
teenth count  was  framed  on  the  4  Geo.  4,  c.  34, 
therefore  it  was  necessary  to  shew  that  the  contract 
under  which  the  workmen  in  that  count  mentioned 
had  entered,  had  been  made  subsequently  to  the 
passing  of  that  act.  In  the  case  of  Lindsay  v.  Leigh, 
17  L.  J.,  M.  C.  54,  which  was  a  case  upon  this  very 
act  of  Parliament — 4  Geo.  4,  c.  34, — Maule  J.,  re- 
marked, ^*  For  what  appears  in  the  information  and 
commitment  the  contract  might  have  been  made 
before  the  passing  of  the  act."  Neither  does  the 
indictment  say  that  the  parties  had  entered  into  the 
service  of  Messrs.  Perry  as  artificers ;  and  it  does  not 
say  that  the  offence  was  contra  formam  statuti.  It  is 
not  necessary  that  the  indictment  should  conclude 
contra  formam  statuti;  but  it  ought  to  have  been 
shewn  that  the  case  was  within  the  act  of  Parliament ; 
and  it  does  not  shew  that  there  was  no  lawful  excuse 
for  the  absence  of  the  workmen.     The  allegation  that 
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CaM. 


1851.  the  prisoners  persuaded,  by  intoxicating,  was  not 
Rowlands'  ^^^^g^  5  ^^^  ^t  indictable  for  a  man  to  persuade 
another  to  take  intoxicating  liquor  ? 

Campbell  C.  J. — It  is  laid  to  the  damage  of  the 
prosecutors. 

Peacock  cited  Reg.  v.  Selsby^  before  Rolfe  B.  (a). 

Parry y  for  the  prisoner  Winters. 

The  3rd  sect.  6  Geo.  4,  c.  129,  provides,  that  if  any 
person  by  violence,  threats  or  intimidation,  or  by 
molesting  or  obstructing,  shall  force,  or  endeavour  to 
force  any  journeyman,  manufacturer,  workman,  or 
other  person  hired  or  employed  in  any  manufacture, 
trade  or  business,  to  depart  from  his  hiring  or  work, 
or  prevent,  or  endeavour  to  prevent  any  workman  from 
hiring  himself  to,  or  from  accepting  work  or  employ- 
ment from,  any  person,  such  person  shall,  upon  con- 
viction, be  liable  to  three  months'  imprisonment.  The 
acts  in  themselves  specified  are  not  unlawful,  unless 
they  are  effected  by  unlawful  means, — the  violence, 
the  molesting,  the  obstructing,  and  the  threats.  If 
the  unlawful  means  are  left  out  of  the  indictment,  no 
offence  is  stated.  The  conspiracy  charged  is  not  to 
do  some  illegal  act ; — take,  for  an  example,  the  first 


(a)  Reg.  y.  SeUby  and  Others  is 
not  reported  in  any  of  the  Law 
Reports.  The  case  was  tried  at  the 
Assizes  at  Liverpool,  and  Peacock 
cited  from  a  pamphlet  printed  at 
Manchester,  edited  by  the  attorney 
for  the  defendants.  Rolfb  B.»  in 
summing  np  to  the  jary,  observed^ 
**  Those  who  are  to  employ  labour 
may  meet  and  say,  we  will  not  give 
more  than  such  and  such  a  rate, 
or  we  will  stipulate  for  such  and 
such  a  number  of  hours'  work; 
we  will  make,  in  short,  regulations 
beneficial  to  ourselves  as  employ- 
ers,  and  we  agree  that  we  will  not 
take  any  workman  that  require 
more.    On    the    other  hand,    the 


workmen  may  meet  and  say,  we 
will  not  work  less  than  for  such 
and  such  a  sum,  and  if  anybody 
think  to  employ  us  on  low  wages, 
we  agree  we  will  not  work  for 
them.  And  we  agree  to  form  a 
fund  and  support  one  another  nn- 
til  we  get  them  to  come  to  proper 
terms.''  And  again  his  Lordship 
remarked,  "  My  opinion  is,  that  if 
there  was  no  other  object  than  to 
persuade  people  that  it  was  their 
interest  not  to  work  except  for 
certain  wages,  and  not  to  work 
under  certain  regulations,  complied 
with  in  a  peaceable  way,  that  it 
was  not  illegal." 
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coant.  It  8tate8  that  the  prisoners  conspired  by  mo-  1S51. 
lesting  the  workmen  of  Messrs.  Perry ^  hired  and  Rowlands' 
employed  and  working  for  them,  to  depart  from  their  -  Case, 
said  hiring.  Such  an  agreement  is  not  illegal  on  the 
face  of  it.  It  may  be  that  the  prisoners  had  done  all 
they  are  charged  with  having  done,  by  lawful  means. 
Suppose  all  the  tin-plate  workmen  throughout  the 
kingdom,  had  agreed  that  they  would  not  work  for 
Messrs.  Perry^  of  Wolverhampton^  that  would  be  per- 
fectly lawful.  The  combination  only  becomes  illegal 
by  the  means  employed.  The  repeal  of  39  &  40 
Geo.  3,  c.  106,  seems  to  support  that  view.  The 
thirteenth,  fourteenth,  fifteenth,  and  nineteenth  counts, 
charged  that  the  defendants  had  endeavoured  by  per- 
suading, inducing,  enticing  and  seducing  the  work- 
men of  the  prosecutors  to  leave  their  hiring.  But  it 
is  not  an  indictable  offence  to  induce  a  workman  to 
leave  his  employment.  In  the  case  of  Reg*  v.  Daniel, 
1  Salk.  380,  which  was  an  indictment  for  enticing 
away  an  apprentice,  the  judgment  was  arrested,  be- 
cause that  was  a  private  injury,  for  which  an  action 
on  the  case  lies.  In  JNichol  v.  Martyn^  2  Esp.  734, 
Lord  Kenyon  observed,  *^That  seducing  a  servant  and 
enticing  him  to  leave  his  master,  while  the  master  by 
contract  had  a  right  to  his  services,  was  certainly 
actionable."  At  common  law  it  is  not  a  criminal  of- 
fence to  persuade  a  man  to  leave  the  employment  of 
his  master  : — ^the  thirteenth,  fourteenth,  and  fifteenth 
counts,  are  the  only  counts  in  which  it  is  said  that 
workmen  were  under  contract  to  Messrs.  Perry.  The 
case  of  R.  v.  Collingwood^  2  Ld.  Raym.  1116,  shews 
that  it  is  not  indictable  to  entice  away  an  apprentice. 
Ijord  Campbell  C.  J. — ^There  the  point  was  a  very 
simple  one ;  but,  it  may  be  that  it  is  an  offence  for 
several  to  conspire  to  do  what  one  person  may  law- 
fully do. 


^ 
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1851.  Parry.     In  the  case  of  Rex  v.  Pywell  and  Other$, 

Rowlands'  ■''  S^^^'^-  ^^P*  ^^^9  which  was  an  indictment  for  aeon- 
Case,  spiracy  to  cheat  and  defraud,  by  selling  an  unsound 
horse,  Lord  Ellenborough  intimated  that  thecasedid  not 
assume  the  shape  of  a  conspiracy ;  the  evidence  would 
not  warrant  any  proceeding  beyond  that  of  an  action 
on  the  warranty  for  the  breach  of  a  civil  contract. 

Erle  J. — ^That  case  is  overruled  by  Meg.  y.  Ken- 
rick,  5  Q.  B.  49. 

Parry.  There  is  also  the  case  Bex  v.  Turner, 
11  East,  228.  It  is  submitted  that  all  the  counts  of 
the  indictment  are  bad  for  uncertainty,  for  they  may 
be  so  construed  as  to  disclose  no  indictable  oflfence. 

Our.  adv.  vult. 

Whateley  Q.  C,  Keating  Q.  C,  Peacock  Q.  C, 
and  Parry,  then  were  heard  in  support  of  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  the  improper 
admission  of  evidence  and  of  misdirection. 

Cur.  adv.  vulL 

At  the  sitting  of  the  Court,  on  Monday,  24th  of 
November,  the  judgment  of  the  Court  was  delivered 
by  Lord  Campbell  C.  J. 

We  are  of  opinion  that  all  the  counts  of  the  indict- 
ment, excepting  the  sixteenth,  seventeenth  and  nine- 
teenth counts  are  perfectly  good.  With  respect  to 
those  three  counts,  without  expressing  any  opinion  as 
to  their  validity,  we  think  that  there  is  sufficient  doubt 
to  induce  the  Court  to  grant  a  rule  nisi  in  arrest  of 
judgment.  But  it  will  be  for  the  Counsel  for  the 
Crown  to  consider  whether,  under  the  circumstances, 
it  would  not  be  better  to  enter  a  nolle  prosequi  as  to 
those  three  counts.  As  to  the  motion  for  a  new  trial 
on  the  ground  of  misdirection,  and  the  admission  of 
improper  evidence,  no  ground  has  been  laid  for  grant- 
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ing  such  a  rule  as  to  any  of  the  defendants,  except      1851. 

Rowlands  and  Winters.    As  to  those  defendants  there   Rowlands' 

was  some  evidence,  but  my  Brother  Erle,  who  pre-       Caae. 

sided  at  the  trial,  has  said  that  he  would  have  been 

better  pleased  if  the  jury  had  acquitted  them,  and  he 

told  the  jury  that  their  case  was  distinguishable  from 

that  of  the  other  prisoners.    With  regard  to  Rowlands 

and  Winters^  then  there  might  be  a  rule  to  shew  cause, 

and  if  the  rule  should  be  made  absolute,  it  would  be 

followed  by  a  new  trial  as  to  all  the  defendants ;  but  I 

throw  it  out  for  the  consideration  of  the  Counsel  for 

the  Crown,  whether,  in  concurrence  with  the  feeling 

of  Mr.  Justice  Erlb  at  the  trial,  it  would  not  also  be 

advisable  to  enter  a  nolle  prosequi  in  respect  of  those 

two  defendants. 

Allen  Serjt.  After  such  an  intimation  from  the 
Court,  I  beg  to  consent  to  enter  a  nolle  prosequi  as  to 
the  sixteenth,  seventeenth  and  nineteenth  counts,  and 
also  as  to  the  defendants  Rowlands  and  Winters. 
With  respect  to  one  of  the  three  counts  mentioned 
there  is  authority  in  support  of  it. 

Lord  Campbell  C.  J. — We  pronounce  no  opinion 
as  to  these  counts ;  but  a  nolle  prosequi  having  been 
assented  to  in  respect  of  these  and  the  two  prisoners 
named,  we  are  of  opinion  that  there  ought  to  be  no 
rule  to  arrest  the  judgment,  and  no  rule  for  a  new 
triaL  An  objection  has  been  made  to  the  other  counts 
in  the  indictment,  on  the  ground  that  the  means  by 
which  the  molestation  and  obstruction  was  effected, 
are  not  set  out ;  but  that  is  unnecessary.  The  indict* 
ment  is  framed  upon  the  act  of  Parliament.  There 
may  be  a  distinction  in  construing  a  conviction  and 
an  indictment;  but  the  words  of  the  statute  having 
been  employed  upon  which  a  legislative  meaning  has 
been  stamped,  this  being  an  indictment  at  common 
law  for  a  conspiracy  to  violate  an  act  of  Parliament, 


388 


CROWN  CASES  RESERVED. 


1851.  it  is  enough  to  use  the  words  of  the  statute.  Neither 
Rowlands'  ^^  ^^  think  that  there  was  any  misdirection  in  point 
Case.  of  law.  Mr.  Justice  Erle  gave  his  sanction  to  the 
law  as  laid  down  by  the  defendants'  Counsel,  that  it 
was  the  right  of  the  defendants,  as  English  workmen, 
to  make  the  best  of  their  labour,  and  to  refuse  to 
work  unless  the  terms  upon  which  they  were  invited 
to  work  were  satisfactory  (a).  As  to  the  remaining 
six  defendants,  therefore,  there  is  no  ground  for 
a  new  trial,  there  being  ample  evidence  against  them 
upon  all  the  counts.  I  will  add,  that  after  the  raost 
careful  and  elaborate  consideration  of  the  cases,  I  am 
satisfied  that  Hex  v.  Turner  (b)  is  not  law.  That  was 
an  indictment  for  a  conspiracy  to  go  into  a  preserve 
in  the  night  time,  and  armed  with  offensive  weapons 
in  search  of  game,  which  in  itself  is  an  indictable 
offence,  and  an  agreement  to  commit  an  indictable 
offence  undoubtedly  amounts  to  a  conspiracy. 

Parry  objected  to  the  course  that  was  about  to  be 
pursued,  as  prejudicial  to  the  prisoners  whom  he 
represented. 


{a)  Mr.  Justice  Erlb,  in  sam- 
roing  up  to  the  jury,  at  Stafford, 
remarked:  *'  Gentlemen,  I  state 
that  the  law  is  clear,  that  workmen 
have  a  right  to  combine  for  their 
own  protection,  and  to  obtain  such 
wages  as  they  choose  to  agree  to 
demand ;  I  say  nothing  at  present 
as  to  the  legality  of  other  persons, 
not  workmen,  combining  with  them 
to  assist  in  that  purpose.  As  far 
as  I  know  there  is  no  objection,  in 
point  of  law,  to  it ;  and  it  is  not 
necessary  to  go  into  the  matter, 
but  I  consider  the  law  to  be  clear 
only  to  that  point, — while  the  pur- 
pose of  the  combination  is  to  obtain 
a  benefit  for  the  parties  who  com- 
bine,— a  benefit  which  by  law  they 
can  claim.    I  make  that  remark. 


because  a  combination  for  the  pur- 
pose of  injuring  another  is  at 
once  a  combination  of  an  entirely 
personal  [difiTerent?]  nature;  and 
the  law  allowing  them  to  combine 
for  the  purpose  of  obtaining  a  law- 
ful benefit  to  themselves  gives  do 
sanction  to  combinations  which 
have  for  their  immediate  purpose 
the  injury  or  the  hurt  of  another." 
From  Mr,  Serjeant  Allen's  oaptf 
qf  a  Report  of  the  Trial  taken  from 
Short-Hand  Writers*  Notes,  printed 
at  Wolverhan^ton  for  private  df' 
culation.  The  report  was  referred 
to  by  the  Counsel  on  both  sides  i& 
the  course  of  the  argument,  aad 
each  of  the  Judges  was  furnished 
with  a  copy. 
{b)  1 3  East,  228 :  See  9  Geo,  4,  c.  69* 
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Lord  Campbell  C.  J. — Rowlands  and  Winters  are 
10  the  same  position  as  if  they  had  been  acquitted  by 
the jury. 

A  nolle  prosequi  was  then  entered  as  to  the  sixteenth, 
seventeenth,  and  nineteenth  counts  of  the  indictment; 
and  a  nolle  prosequi  was  also  entered  in  respect  of  the 
defendants,  Henry  Rowlands,  and  Thomas  Winters. 

Rule  nisi  for  arrest  of  judgment,  and  rule  nisi  for  a 
new  trial  refused  (a). 


1851. 

Rowlands' 
Case. 


(a)   Sentence  was    pronounced 
upon  the  other  defendants  by  Pat- 
TS80N  J.,  on  all  the  counts  of  the 
indictment  except   the  sixteenth, 
seventeenth  and  nineteenth  counts. 
Referring  to  the  statute  6  Gto,  4, 
c.   129*  that   learned   Judge   re- 
marked :    The  object  of  the  Le- 
gislature was,  that  all  masters  and 
workmen  should  be  left  free  in  the 
conduct  of  their   business.    The 
masters  were  at  liberty  to  give  what 
rate  of  wages  they  liked,  and  to 
agree  among  themselves  what  wages 
they  would  pay.    In  like  manner 
the  workmen   were  at  liberty  to 
agree  among  themselves  for  what 
wages  they  would  work,  and  were 
not  restricted  in  so  doing  by  the 
circumstance  that  they  were  in  the 
employ  of  one    or  other   of  the 
masters.    The  intention  of  the  Le- 
gislature was  to  make  them  quite 
free,  but,  seeing  that  intimidation 
might  be  used  to  carry  out  such 
agreement,  it  was  enacted  by  the 
6  Qto.  4,  c.  129,  s.  3,  that  if  any 
person  should  by  violence,  threats, 
intimidation,    molesting,   or    ob- 
structing  another,  force,   or  en- 
deavour to  force,  any  workman  to 
depart  from  his  employ,  or  prevent 
him  from  accepting  employment, 
&c.,  he  should  be  liable  to  impri- 
sonment for  three  calendar  months. 
Most  of  the  charges  contained  in 
the  indictment  referred  to  this  act 


of  Parliament,  and  charged  a  com- 
bination and  conspiracy  to  do  what 
was  forbidden  by  the  act.  It  charged 
the  defendants  with  conspiring,  by 
threats,  intimidation,  molestation, 
and  obstruction,  to  force  the  work- 
men in  the  Messrs.  Perry's  employ 
to  leave  their  employ,  and  to  pre- 
vent other  workmen  from  entering 
into  their  employ,  and  to  compel 
the  prosecutors  to  make  alterations 
in  the  regulation  and  conduct  of 
their  business.  The  offence  did 
not  consist  in  the  combination  to 
raise  their  wages,  but  in  the  use  of 
threats,  intimidation,  molestation, 
and  obstruction.  In  this  indict- 
ment there  was  no  charge  of  any 
violence  to  the  person  or  pro- 
perty of  any  person,  and  no  evi- 
dence of  that  kind  was  given  at 
the  trial.  The  charge  was  one  of 
using  obstruction  and  molestation. 
The  offence  consisted  in  conspiring 
to  do  an  act  by  unlawful  means ; 
and  whether  or  not  there  had  been 
such  a  conspiracy  was  a  question 
for  the  jury,  who  had  determined 
that  the  defendants  were  guilty. 
The  Ck>urt  had  no  reason  to  doubt 
the  propriety  of  that  verdict. 
When  parties  entered  into  such 
combinations  with  the  intention  of 
keeping  only  just  within  the  law, 
there  was  great  danger  that  some 
of  their  agents  would  go  beyond 
those  limits;  and  they  could  not 


^ 
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1 85 1  •       complain  if  juries  came  to  the  con- 
clusion that  such  were  the  original 


Rowlands*  intentions  of  the  parties.  It  had 
Case.  hetn  said,  that  no  threats  or  intimi- 
dation had  heen  used ;  but  the  use 
of  express  words  of  intimidation 
was  not  necessary.  Chreen,  the 
delegate  from  London,  had  stated 
that  the  society  had  20»000/.  at 
their  command,  and  that,  if  the 
prosecutors  discharged  a  man,  be- 
cause he  was  a  member  of  their 
association,  they  could  stop  the 
supplies,  and  they  would  not  have 
a  single  hand  upon  their  works. 
That  might  be  construed  as  a  threat, 
even  by  a  man  of  strong  nerve. 
The  placard  signed  by  Peel,  con- 
taining violent  and  inflammatory 
language  in  reference  to  what  was 
termed  the  oppressive  conduct  of 


the  masters  toward  their  men,  and 
cr3ring  up  the  conduct  of  the  men 
as  being  temperate  in  every  respect, 
might  be  construed  in  the  same 
way.  There  was  nothing,  there- 
fore, to  lead  the  Court  to  doubt 
the  propriety  of  the  verdict,  or  to 
say  that  the  case  was  not  within 
the  act  of  Parliament.  The  act 
provided  that  the  offence  should  be 
punishable  summarily  by  three 
calendar  months'  imprisonment 
But  this  was  an  indictment  at  com- 
mon law  upon  the  statute*  and  the 
offence  was  punishable  with  fine 
and  imprisonment  in  the  discretioa 
of  the  Court. 

Peel,  Green,  Tkffield,  Woodnorti, 
and  Oaunt,  were  then  sentenced  to 
be  imprisoned  for  three  calendar 
months,  and  Piatt  for  one  month. 


1852. 


REGINA  V.  ANN  HARRIET  NEWMAN. 


On  the  trial  At  the  Session  of  Oyer  and  Terminer  and  Gaol 
mentforper-  Delivery  holden  for  the  jurisdiction  of  the  Central 
j"''y;*°P«>^«  Criminal  Courty  in  the  month  of  December,  1851, 

the  fact  of  ,  ,  '      , 

former  trial,  Ann  Harriet  Nevrnian,  was  tried  before  the  Right 
Court  of  Oyer  Honourable  James  Stuart  Wortley,  Q.  C.  Recorder 
andTermi-     of  the  City  oi London,  for  penury. 

ner,  in  which         mi       •     »•  i  r     o      j       ^ 

the  indict-  The  indictment  charged  the  perjury  to  have  been 

perjury^is  ^  Committed  upon  the  trial  of  one  William  Day,  for  a 
W^M^^'h  ^^'sdemeanor  (particularly  mentioned,  not  stating 
production  whether  followed  by  a  conviction  or  acquittal),  at  a 
tecSrT  General  Session  of  the  Delivery  of  the  Queen's  Gaol 
of  the  cap-      of  Newgate,  holden  for  the  jurisdiction  of  the  Central 

Hon,  the  m-  "^  *' 

dictraent, 

with  the  indorsement  of  the  prisoner's  plea,  the  Terdict,  and  the  sentence  of  the  Court 

upon  it,  together  with  the  minutes  of  the  trial,  made  by  the  officer  in  Court,  was 

sufficient  evidence  of  it,  without  the  production  of  the  record^  or  a  certificate  of  the 

same,  under  13  &  14  Vict.  c.  99>  s.  13. 
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Criminal  Court  at  Justice  Hall,  in  the  Old  Bailey y  in 
the  suburbs  of  the  city  of  London,  on  Monday  the  12th 
day  of -Sfay,  in  the  year  of  our  Lord,  a.  d.  1851,  before 
the  Right  Honourable  John  Musgrove^  Lord  Mayor  of 
the  city  of  London^  Sir  Edward  Hall  Alderson^  Knight, 
one  of  the  Barons  of  her  Majesty's  Court  of  Exche- 
quer, Sir  Thomas  Noon  Talfourdy  Knight,  one  of  her 
Majesty's  Justices  of  her  Majesty's  Court  of  Common 
Pleas,  Thomas  Quested  Finnis^  Esq.,  one  of  the  Alder- 
men of  the  said  city,  William  Lawrence^  Esq.,  one  of 
the  Aldermen  of  the  said  city,  Russell  Ghimeyy  Esq., 
Judge  of  the  SheriflTs  Court  of  the  said  city,  and 
others  their  fellows  justices  assigned  to  deliver  the 
said  gaol  of  Newgate  of  the  prisoners  therein  being. 

No  record  regularly  made  up,  or  any  copy  thereof, 
nor  any  certificate  in  pursuance  of  the  13th  section  of 
13  &  14  Vkt  c.  99(a),  or  of  22Dd  section  of  14  & 
15  Vict.  c.  100  (6),  was  produced  in  evidence  in  sup- 
port of  the  said  allegation. 


1852. 

Newman's 
Case. 


(a)  14  &  15  Vict.  c.  99,  s.  13. 
And  whereas  it  is  expedient,  as  far 
as  possible,  to  reduce  the  expense 
attendant  npon  the  proof  of  crimi- 
nal proceedings :  be  it  enacted,  that 
whenever  in  any  proceeding  what- 
ever it  may  be  necessary  to  prove 
the  trial  and  conviction  or  acquittal 
of  any  person  charged  with  any  in- 
dictable offence,  it  shall  not  be  ne- 
cessary to  produce  the  record  of 
the  conviction  or  acquittal  of  such 
person,  or  a  copy  thereof,  but  it 
shall  be  sufficient  that  it  be  certi- 
fied or  purport  to  be  certified  under 
the  hand  of  the  clerk  of  the  Court 
or  other  officer  having  the  custody 
of  the  records  of  the  Court  where 
such  conviction  or  acquittal  took 
place,  or  by  the  deputy  of  such 
clerk  or  other  officer,  that  the  paper 
produced  is  a  copy  of  the  record  of 


the  indictment,  trial,  conviction  and 
judgment  or  acquittal,  as  the  case 
may  be,  omitting  the  formal  parts 
thereof. 

{b)  14  &  15  net,  c.  100,  s.  22. 
A  certificate  containing  the  sub- 
stance and  effect  only  (omitting 
the  formal  part)  of  the  indictment 
and  trial  for  any  felony  or  misde- 
meanor, purporting  to  be  signed 
by  the  clerk  of  the  Court  or  other 
officer  having  the  custody  of  the 
Records  of  the  Court  where  such 
indictment  was  tried,  or  by  the 
deputy  of  such  clerk  or  other  offi- 
cer, (for  which  certificate  a  fee  of 
six  shillings  and  eightpence  and  no 
more  shall  be  demanded  or  taken), 
shall  upon  the  trial  of  any  indict- 
ment for  perjury  or  subornation  of 
perjury  be  sufficient  evidence  of 
the  trial  of  such  indictment  for 
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185S.  1°  ^^^  absence  of  such  evidencet  it  was  propwed  to 

^^  ;~  prove  the  said  averment,  and  that  the  trial  mentiooed 

Case.       in  the  indictment,  had  taken  place  by  means  of  the 

original  minutes,  from  which  the  record  would  have 

been  perfected,  if  made  up  in  due  course. 

The  practice  in  the  office  of  the  clerk  of  the  Central 
Criminal  Courts  with  reference  to  these  minutes,  was 
proved  to  be  as  follows.  When  a  prisoner  is  called 
upon  to  plead  his  plea,  if  not  guilty,  is  entered  by  the 
officer  present  in  Court  upon  the  indictment,  and 
signified  by  the  letter  **  P.'*  afterwards;  and  when  the 
prisoner  is  tried,  his  offence  is  shortly  entered  by  the 
officer  present  in  Court,  in  a  minute  book  kept  for  the 
purpose,  and  the  plea  of  the  defendant  in  such  book 
is  denoted  by  the  words  "  puts."  If  the  verdict  be 
guilty,  such  verdict  immediately  follows  the  word 
^^  puts,''  and  is  simply  entered  by  the  officer  present 
in  Court  as  **  guilty,"  and  the  sentence  is  then  in  like 
manner  briefly  entered  immediately  after  such  verdict. 
These  minutes  are  afterwards  transcribed  without  ab- 
breviations upon  the  indictment,  and  the  original  ^*  P/' 
erased.  At  the  end  of  every  session,  the  indictments 
found  at  such  session  are  placed  upon  a  file,  together 
with  two  captions,  one  called  the  oyer  and  terminer 
caption,  and  the  other  the  caption  of  the  gaol  delivery. 
Every  indictment  placed  upon  such  file,  would,  ac- 
cording to  the  practice  of  the  office,  have  been  foand 
at  the  session  of  oyer  and  terminer,  expressed  in  such 
caption.  The  caption  of  gaol  delivery,  indicates  that 
such  a  session  of  gaol  delivery  was  held,  and  all  the 
proceedings  subsequent  to  the  finding  of  the  bill  en- 
tered upon  the  indictment,  in  absence  of  an  entry 
to  the  contrary,  are  referable  to  the  session  of  gaol 
delivery  expressed  in  the  caption  of  gaol  delivery. 

felony   or   misdemeanor,  without      character  of  the  person  appearing 
proof  of  the  signature  or  official     to  have  signed  the  same. 
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An  officer  of  the  Central  Criminal  Court  produced       1853. 
from  the  office  of  the  clerk  of  the  Court,  a  file  of   Newman's 
iudictmeots  having  a  caption  of  oyer  and  terminer       ^^■®' 
attached  thereto,  also  a  caption  of  gaol  delivery.    The 
latter  was  in  the  following  words,  "  Central  Criminal 
Court  J  to  wit    At  the  General  Session  of  the  delivery 
of  the  Queen* s  gaol  of  Newgate,  holden  for  the  juris* 
diction  of  the  Central  Criminal  Court  at  Justice  Hall^ 
in   the   Old  Bailey^   in    the  suburbs  of  the  city  of 
London^  on  Monday ^  the  twelfth  day  of  May^  in  the 
fourteenth  year  of  the  reign  of  our  Sovereign  Lady 
Victoria^  by  the  grace  of  God  of  the  United  Kingdom 
of  Cheat  Britain  and  Ireland  Queen,  Defender  of  the 
Faith,  before  John  Musgrove^  Esq.,  Mayor  of  the  city 
of  London^  Sir  Edward  Hall  Alderson^  Knight,  one 
of  the  Barons  of  our  said  Lady  the  Queen,  of  her  Court 
of  Exchequer,  Sir  Thomas  Noon  Talfourdy  Knight,  one 
of  the  Justices  of  our  said  Lady  the  Queen,  of  her 
Court  of  Common  Pleas,  Thomas  Kelly,  Esq.,  Sir 
Chapman  Marshall,  Knight,  John  Kinnersley  Hooper, 
Esq.,  Aldermen  of  the  said  city,  the  Right  Honourable 
James  Stuart  Worthy,   Recorder   of  the   said   city, 
William  Hunter,  Esq.,  Thomas  Sidney,  Esq.,  William 
Lawrence,  Esq.,  and  other  of  the  Aldermen  of  the  said 
city ;  Edward  Bullock,  Esq.,  Common  Serjeant  of  the 
said  city,  Russell  Ourney,  Esq.,  Judge  of  the  Sheriff's 
Court  of  the  said  city,  and  others  their  fellows  justices 
of  our  said  Lady  the  Queen,  assigned  to  deliver  the 
said    gaol    of    Newgate    of   the    prisoners    therein 
being." 

Amongst  the  indictments  produced  was  that  against 
William  Bay.  There  were  written  upon  the  face  of 
it  the  following  words,  **  Surrenders  and  puts  himself. 
Jury  say  guilty  on  the  3rd,  4th,  and  6th  counts  only. 
To  be  imprisoned  in  the  House  of  Correction  at 
Clerkenwell,  one  year."    There  was  also  produced  from 

VOL.  II.  £   £ 
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\S52.      the  custody  of  the  clerk  of  the  Court,  a  certain  minute 
Nkvitman's  book,  in  which  was  the  following  entry : — 

^*"®-  "  Surr".  &  puts.     Guilty  on  3rd  4th  k  6th  Co*«. 

12  Cal.  Mob.     H.  C.  with  h\  1. 
"  M.  34  WUUam  Day — By  false  pretences  and  false  representa- 
tions did  procure  one  Ann  Harriet  Newman,  a  woman  under  the 
age  of  21  yrs.  to  have  illicit  carnal  connection  with  s^.  pris**. 
2nd  O.  did  attempt  and  endeavour  to  procure. 
3rd  CMike  2nd  Count  to  have  connection  with  a  man  unknown. 
4th  C*.  Conspy.  (a)  to  procure  her  to  have  connection  with  a 

man  unknown. 
6th  O.  Assault  to  Ravish. 
6th  C^*  Common  Assault.*' 

An  officer  of  the  Central  Criminal  Court  deposed, 
that  he  remembered  the  trial  of  ^ay,  and  was  present 
on  that  occasion  ;  that  he  took  his  plea  of  Not  Guilty, 
and  wrote  the  letter  '^  P.'*  upon  the  indictment. 
That  ^*  P."  according  to  the  course  of  business  in  the 
office,  had  been  erased,  and  the  entry  in  the  books, 
i.  c.  '*  surr".  and  puts,"  was  in  the  handwriting  of 
the  witness,  and  from  that,  as  well  as  from  his  per- 
sonal recollection  on  the  subject,  he  knew  that  the 
person  to  whom  that  entry  related  had  been  tried  ; 
that  the  entry  upon  the  indictment  was  made  by  the 
witness,  from  the  said  minutes  entered  in  the  book, 
and  that  that  entry,  together  with  the  caption  and  the 
entry  in  the  book,  would  be  the  materials  from  which 
the  record  of  such  trial  would  be  made  up. 

It  was  objected  upon  the  trial  that  the  evidence 
before  set  forth  was  insufficient  to  maintain  the  alle- 
gations  contained  in  the  indictment ;  that  an  authentic 
record,  or  one  of  the  certificates  before  mentioned, 
ought  to  have  been  produced ;  that  in  fact  the  evi- 
dence given  was  no  more  than  parol  evidence  of  what 
ought  to  have  been  proved  by  record,  or  some  other 
recognised  and  authentic  document,  and  that  the 
prisoner  was  entitled  to   her  acquittal  for  want  of 

(a)  See  Reg,  v.  Mears  and  Chalk,  2  Den.  C.  C.  79. 
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proper  evidence.    The   learned  Recorder,  however,       1852. 
ruled  the  contrary,  and  as  the  other  necessary  facts   j^^^^an's 
were  proved  to  the  satisfaction  of  the  jury,  they  found       Case, 
the  prisoner  guilty ;  but  considering  it  doubtful  whe- 
ther he  was  right  in  his  ruling,  the  Recorder  post- 
poned judgment  on  the  said  indictment,  and  committed 
the  prisoner  to  the  gaol  of  Newgate^  in  order  that  the 
opinion  of  the  Judges  might  be  taken  upon  the  subject. 

On  Saturday^  the  24th  January^  a.  d.  1852,  this 
case  was  argued  before  Jervis  C.  J.,  Alderson  B., 
Coleridge  J.,  Wiohtman  J.,  and  Cresswell  J. 

Payne^  for  the  Crown,  submitted  that  the  evidence 
adduced  to  prove  the  fact  of  the  trial  of  William  Day 
was  sufficient,  that  trial  having  been  in  the  same 
Court  in  which  the  indictment  against  the  prisoner 
Ann  Harriett  Newman  was  found.  It  was  urged  at 
the  trial  by  the  Counsel  for  the  prisoner,  that  by 
14  &  15  Vxct.  c.  100,  sect.  22,  it  was  necessary  either 
that  the  record,  or  a  certificate  containing  the  sub- 
stance and  effect  of  it  should  be  produced ;  but  John 
Home  Tooke^s  case^  25  St.  Tr.  447,  shewed  that  where 
the  proceeding  was  in  the  same  Court  as  that  in 
which  the  former  trial  took  place,  the  minutes  pro- 
duced by  the  officer  of  the  Court  were  sufficient. 

No  Counsel  appeared  for  the  prisoner. 

Jervis  C.  J. — The  Court  entertain  no  doubt  that 
the  evidence  was  rightly  admitted,  and  was  sufficient 
to  prove  the  fact  of  the  former  trial.  The  officer  of 
the  Court  produced  the  caption,  the  indictment  and 
the  minutes,  shewing  the  proceedings  at  the  trial,  and 
the  judgment  of  the  Court. 

Alderson  B. — The  officer  of  the  Court,  in  fact 
produced  all  the  materials  from  which  the  record 
must  have  been  drawn  up.     That  surely  is  sufficient. 

The  rest  of  the  Court  concurred. 

E   £   2 
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1852. 


REGINA  V.  THOMAS  BOULTER. 


Perjury  was 
assigned  on 
a  statement 
made  by  the 
prisoner 
upon  a  trial 
at  Nisi  Prius, 
that  in 
June,  1S51» 
he  owed  no 
more  than 
one  quarter's 
rent  to  his 
landlord. 
The  prose- 
cutor swore 
that  the  pri- 
soner owed 
five  quarter's 
rent  at  that 
date ;  and  to 
corroborate 
the  prose- 
cutor's evi- 
dence, a 
witness  was 
called,  who 
proved  that 
in  August, 
1850,  the 
prisoner  had 
admitted  to 
him  that  he 
then  owed 
his  landlord 
three  or  four 
quarter's 
rent :   Held, 
that  this  was 
not  such  cor- 
roboration 
as  is  neces- 
sary to  sus- 
tain an  in- 
dictment for 
perjury. 


At  a  session  of  Over  and  Terminer  and  Gaol  De- 
livery,  holden  for  the  jurisdictioD  of  the  Central 
Criminal  Court y  in  December  last,  Thomas  Boulter 
was  tried  before  the  Right  Honourable  James  Stuart 
Wortletfy  Q.  C,  Recorder  of  the  city  of  London^  for 
perjury.  The  indictment  alleged  that  the  defendant 
had  been  a  tenant  to  one  George  Healey  (the  prose- 
cutor), of  a  certain  dwelling-house  and  premises, 
under  a  certain  rent,  and  that  in  the  month  of  June^ 
A.  D.  1851,  the  said  Oeorge  Healey  had  distrained 
upon  the  defendant  for  certain  arrears  of  that  rent. 

The  indictment  assigned  for  perjury  that  the  de- 
fendant Boulter  had,  in  substance,  falsely  sworn 
amongst  other  things  upon  a  trial  at  Nisi  Prius^  upon 
which  the  question  was  material,  that  there  was  only 
one  quarterns  rent  of  the  rent  aforesaid  due  at  the  time 
of  the  said  distress. 

Upon  the  trial  before  the  Recorder,  Mr.  Healey, 
the  prosecutor,  positively  swore  to  the  fact  of  there 
being  Jive  quarters  of  the  rent  due  at  the  time  of  the 
said  distress,  viz.  in  Junej  1851,  and  produced  his 
books,  b)'  which  he  refreshed  his  memory,  and  proved 
the  last  payment  of  rent  to  have  been  for  the  rent  due 
at  Christmas,  1849. 

For  the  purpose  of  corroborating  his  statement,  and 
shewing  by  the  oaths  of  two  witnesses  the  falsity  of 
the  matter  sworn  to,  John  Healey ,  the  son  of  the  pro- 
secutor, was  examined,  who  deposed  to  a  conversation 
with  the  defendant  in  the  month  of  August^  a.  d.  1850, 
and  that  in  that  conversation  the  defendant  Boulter 
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admitted  that  three  or  four  quarters  of  the  said  rent       1852. 

were  then  due.  Boulter's 

A  receipt  from  the  prosecutor  to  the  defendant  was  ^"®- 
produced  upon  the  trial,  purporting  to  be  a  receipt  for 
the  said  rent  to  Chrutmas^  1850.  This  receipt  the 
prosecutor  swore  had  been  given  through  error,  and 
ought  to  have  been  a  receipt  for  the  rent  to  Christmas^ 
1849,  only.  No  evidence  of  payment  of  rent  was 
given  by  or  on  behalf  of  the  defendant  subsequently 
to  August,  1850. 

It  was  contended  on  behalf  of  the  defendant,  that 
the  fact  of  more  than  one  quarter's  rent  being  due  at 
the  time  of  the  distress,  was  not  sufficiently  made  to 
appear  by  the  oath  of  two  witnesses  for  the  case  to  be 
left  to  the  jury  ;  that  the  statement  of  John  Healey^ 
as  to  the  admission  of  the  defendant,  went  no  further 
than  to  establish  the  fact  that  in  August^  a.  d.  1850, 
rent  was  due,  but  did  uot  confirm  the  prosecutor  in 
his  statement  of  the  five  quarter's  rent  being  unpaid  at 
the  time  of  the  distress,  or  in  his  explanation  of  the 
error  in  the  receipt. 

The  learned  Recorder,  however,  overruled  the  ob- 
jection, and  left  the  matter  to  the  decision  of  the  jury, 
who  convicted  the  defendant;  whereupon  the  Re- 
corder postponed  judgment  upon  the  said  indictment, 
and  committed  the  defendant  to  the  gaol  of  Newgate^ 
in  order  that  the  opinion  of  the  Judges  might  be  taken 
upon  the  aforesaid  facts. 

On  Saturday,  24th  January^  a.  d.  1852,  this  case 
was  ai^ued  before  Jervis  C.  J.,  Alderson  B., 
Coleridge  J.,  Wiohtman  J.,  and  Cresswell  J. 

Clarksan  and  Hance,  for  the  Crown.  O'BrieUj  for 
the  prisoner. 

O^Briefi.  Itisapprehendedthatthe  only  question  that 
arises  in  this  case  is,  does  the  evidence  of  John  Healey^ 
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1852.       as  to  the  state  of  accounts  between  the  prosecutor  and 
Boultbr'8   ^^^  prisoner  in  the  month  of  August^  in  the  year  18509 
Case.       afford  corroboration  to  the  oath  of  the  prosecutor  as  to 
the  state  of  the  accounts  between  these  parties  in  the 
month  o(  June,  1851,  or  as  to  his  statement  respecting 
the  error  in  the  receipt?     It  is  submitted,  that  it  is 
no  corroboration  whatever.     The  perjury  assigned  is, 
that  the  defendant  swore  there  was  only  one  quarter's 
rent  due  in  JunCy  1851 ;   George  Healey^  the  prosecu- 
tor, in  contradiction  to  this,  swears  that,  at  that  date. 
Jive  quarter's  rent  was  due.     Now  what  is  brought  in 
corroboration  of  the  prosecutor's  statement  ?     Proof  of 
an  admission  made  by  the  prisoner  to  John  HecUey  in 
Augusty  1850,  that  three  or  four  quarter's  rent  was 
then  due  by  him.     This  affords  no  corroboration  of 
the  fact  in  issue.     In  all  the  cases  from  that  of  Rex  v. 
Muscott^  10  Mod.  Rep.  192,  which  was  decided  by 
Parker  C.  J.,  to  that  of  Reg.  v.  Parker y  Car.  &  M.  646, 
which  was  a  case  before   Tindal  C.  J.,  the  rule  has 
been  that  there  must  be  two  witnesses  to  disprove  what 
has  been  sworn,  or  one  witness  with  documentary  evi- 
dence, some  admission  or  some  circumstauces  to  supply 
the  place  of  a  second  witness.    It  is  submitted,  that  the 
corroboration  must  be  that  which  goes  towards  the 
proof  of  the  fact  or  transaction  in  issue,  and  which 
would  be  some  evidence  of  it  if  it  stood  alone,  and  not 
that  which  tends  only  towards  its  probability.     It  was 
indeed  ruled  by   Patt£SON  J.,  in   Reg.  v.   Roberts^ 
2  Car.  &  Kir.  607,  and  Reg.  v.  Gardner,  8  Car.  &  P. 
737,  that  there  need  not  be  two  witnesses  to  corro- 
borate every  fact,  as  if  the  false  swearing  I)e  that  two 
persons  were  together  in  a  certaiti  place  at  a  certain 
time ;  but  in  all  these  cases  there  must  be  two  witnesses, 
or  something  instead  of  a  second  witness,  speaking  to 
facts  which  go  to  prove  the  circumstance  in  question. 
Cre8SW£LL  J. — Assume  this  to  be  the  case  :  perjury 
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assigned,  that  A.  B.  and  C.  D.  were  not  together  at       i862. 
such  a  place  upon  a  particular  day.     You  have  two    boultkr's 
witnesses  to  disprove  this.     One  says,  I  saw  them  to-       Case. 
gether  in  the  place;  the  other  swears  that  he  saw 
them  somewhere  else  together  in  the  direction  of  the 
place,  on  the  same  day ;  that  would  tend  to  prove  the 
fHCt  of  their  being  together  in  the  place  in  question. 

Coleridge  J. — Suppose  a  man  swore  that  he  was 
not  at  Plymouth  on  such  a  day.  One  witness  swears 
•that  he  saw  him  in  Plymouth  on  that  day ;  and  to  cor- 
roborate his  evidence,  a  person  is  called  who  states  that 
he  saw  him  in  the  railway  train  between  the  terminus 
and  Plymouth  ? 

Aldbrson  B. — ^The  perjury  here  assigned  is,  that 
the  defendant  swore  that  there  was  only  one  quarter's 
rent  due  in  June,  1851  ; — and  the  prosecutor  swears 
that  five  quarter's  rent  was  then  due.  This  is  only 
oath  against  oath.  His  son,  who  is  called  in  cor- 
roboration, speaks  to  an  admission  of  the  prisoner,  that 
he  owed  three  or  four  quarter's  rent  a  year  before. 
But  that  money  may  have  been  paid  intermediately. 
There  are  not  two  oaths  to  one  fact  in  the  case. 

O^Brien.  The  question  of  fact  in  issue,  is  the  state 
of  accounts  in  June,  1851 ;  how  can  the  state  of  ac- 
counts in  August y  1850,  go  to  prove  that  ? 

Cresswkll  J. — It^jarries  the  case  no  farther  than 
the  production  of  the  lease  would  do. 

Coleridge  J. — The  rule  as  to  corroboration  in 
perjury  is,  that  there  must  be  something  more  than 
the  oath  of  one  person ;  but  there  need  not  be  two 
witnesses. 

O^Brien.  The  rules  of  the  Ecclesiastical  Courts  as 
to  corroboration  in  proof  of  adultery,  are  analogous  to 
those  of  perjury.  In  Kenrick  v,  Kenrkk^  4  Hagg.  New 
Rep.  114,  the  learned  Judge  laid  it  down  that  there 
must  be  two  witnesses,  or  one  witness,  and  circum- 
stances of  corroboration ;  and  in  Simmons  v.  SimmonSj 
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185:2.       1    Roberts.    Eccl.    Rep.    566,   it  was    ruled  by  Dr. 

Boulter's   J^^^^i^ffton^  that  evidence  of  the  mere  probability  of 

Case.       a  transaction,  is  not  evidence  to  corroborate  a  single 

witness.     To  constitute   evidence  corroborative,    the 

evidence  must  have  relation  to  the  transaction  itself. 

Alderson  B. — In  perjury  there  must  be  somethiDg 
to  shew  that  one  is  to  be  believed  more  than  the 
other. 

0*Brien.  Here,  it  is  submitted  there  is  no  confir- 
mation of  the  prosecutor's  evidence.  It  is  perfectly 
consistent  with  the 'defendant's  statement,  that  in 
August^  1850,  three  quarters'  rent  was  due. 

Ctarkson,  for  the  Crown. 

It  is  quite  a  mistake  to  suppose,  that  two  witnesses 
are  necessary  to  contradict  the  false  oath  upon  which 
the  perjury  is  assigned.  If  there  be  something  more 
than  the  oath  of  one,  then  that  is  sufficient  to  warrant 
the  Judge  in  putting  the  case  to  the  jury  ;  for,  it  is  not 
for  the  Judge  to  estimate  the  weight  or  nature  of  the 
evidence,  but  for  the  jury.  That  is  a  matter  of  fact 
for  the  jury;  and  where  the  corroboration  is  weak,  the 
Judge  ought  to  act  as  Coleridge  J.  did,  in  the  case  of 
Reg.  V.  Yates^  Car.  &  M.  132,  where  his  Lordship 
said,  ''  I  think  that  the  case  must  go  to  the  jur}',  but 

1  also  think  without  the  slightest  chance  of  a  verdict 
for  the  Crown.  The  rule  that  the  testimony  of  a  single 
witness,  is  not  sufficient  to  sustain  an  indictment  for 
perjury,  is  not  a  njere  technical  rule,  but  a  rule  founded 
on  substantial  justice  ;  and  evidence  confirmatory  of 
that  one  witness  in  some  slight  particulars  only,  is  not 
sufficient  to  warrant  a  conviction."  Some  cases  in  the 
Ecclesiastical  Courts  have  been  cited  ;  but  there  is  not 
much  light  to  be  derived  from  them.     Pitt  Taylor^ 

2  Pitt  Tayl  Ev.  654,  says,  "  In  the  Ecclesiastical 
Courts,  the  rule  requiring  a  plurality  of  witnesses  is 
carried  far  beyond  the  verge  of  common  sense.  Ac- 
cording to  the  Canon  Law,  it  seems  that  in  the  case  of 
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a  Cardinal  charged  with  incontinence,  the  probation       1852. 
in  order  to  be  plena^  must  be  established  by  no  less   boultbr's 
than  seven  eye-witnesses.^'     The  same  learned  author        Case. 
(2  Pitt  Tayl.  649),  thus  states  the  rule  as  to  corro- 
boration in  perjury, — "  It  seems  to  have  been  formerly 
thought,  that  in  proof  of  the  crime  of  perjury,  two 
witnesses  were  necessary ;  but  this  strictness,  if  it  was 
ever  the  law,  has  long  since  been  relaxed ;  the  true 
principle  of  the  rule  being  merely  this,  that  the  evidence 
must  be  something  more  than  sufficient  to  counter- 
balance the  oath  of  the  prisoner,  and  the  legal  pre- 
sumption of  his  innocence."     A  letter  or  document 
would,  in  some  cases,  be  sufficient  corroboration. 

Aldbrson  B. — ^There  must  be  something  to  shew 
that  one  is  more  to  be  believed  than  another. 

Clarkson.  Here  there  was  the  evidence  of  the  pro- 
secutor's son. 

WiGHTMAN  J. — If  the  case  had  been  reversed,  and 
the  prisoner  had  preferred  an  indictment  against  the 
prosecutor  for  perjury,  would  not  the  prosecutor  have 
found  himself  in  a  difficulty  ? 

(Prison.  There  would  have  been  only  the  oath  of 
the  prisoner  against  the  oath  of  the  prosecutor. 

WiGHTHAN  J. — More  than  that.  There  would  have 
been  the  oath  of  the  prisoner,  and  in  corroboration 
of  it,  the  receipt  for  rent  in  the  handwriting  of  the 
prosecutor,  dated  ChristmaSy  1850. 

Clarkson.  The  evidence  of  John  Healey  was  some 
corroboration. 

Aldbrson  B. — It  does  not  touch  the  case;  there  is 
nothing  in  it  relevant  to  the  issue.  There  was  a  year's 
interval  between  the  transaction  he  speaks  of,  and  the 
time  when  the  prosecutor  swears  five  quarter's  rent 
was  due. 

Clarkson.  There  was  no  evidence  given  by  the 
defendant  of  the  payment  of  rent  in  the  interval. 

Coleridge  J. — Can  the  proof  of  perjury  depend 
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1852.       upon  evidence  to  be  brought  forward  by  theprieoucr 
BouLT.R«8    in  tis defence? 

Case.  Jervis  C.  J. — Suppose  a  witness  is  called,  who  says 

I  know  that  the  prisoner  was  a  tenant  of  the  prose- 
cutor, would  that  do  in  corroboration  ? 

Clarkson.  Perhaps  not ;  but  where  there  is  a  pro- 
bability in  favour  of  the  prisoner  rather  than  of  the 
prosecutor,  the  case  ought  to  be  left  to  the  jury. 

Alderson  B. — ^Then  suppose  one  had  shuffled  in 
giving  his  evidence, — and  the  other  gave  his  evidence 
in  a  straightforward  way,  there  the  probability  would 
)>e  in  favour  of  the  latter,  and  I  should  certainly  be 
inclined  to  believe  him  more  than  the  other ;  in  that 
case  ought  that  circumstance  to  be  put  to  the  jury  as 
corroboration  ? 

Clarkson.  It  is  submitted  that  it  is  for  the  jury  to 
weigh  the  probabilities  of  the  case,  and  decide  as  to  the 
nature  of  the  corroboration. 

Alderson  B. — There  must  be  something  in  corro* 
boration  which  makes  the  fact  sworn  to  not  true,  if  that 
be  true  also. 

Jervis  C.  J. — I  do  not  think  it  necessary  upon  the 
present  occasion  to  lay  down  any  general  rule  as  to 
corroborative  testimony  in  perjury.  There  must  be 
something  in  the  case  to  induce  the  jury  to  believe 
one  rather  than  the  other.  I  do  not  think  that  in  this 
case  there  is  such  evidence ;  for  the  oath  of  the  son  id 
quite  as  consistent  with  the  oath  of  the  prisoner  as 
with  that  of  the  prosecutor.  There  is,  therefore,  no 
corroboration  of  the  prosecutor's  evidence.  The  case 
must  be  made  out  I)y  the  prosecutor,  and  not  by  the 
prisoner,  and  the  guilt  of  the  prisoner  cannot  depend 
upon  whether  he  produces  evidence  or  not  in  his 
defence. 

The  rest  of  the  Judges  concurred. 

Nott. — Mr.  Best,  in  his  Treatise      gests  the  following,  as  the  true  cri- 
on  the  Principles  of  Evidence,  sug-      terion  in  estimating  the  quantity  of 
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evidence,  necessary  to  prove  the 
falsity  of  the  matter  on  which  the 
perjury  is  assiflrned :— "  We  ap- 
prehend, that  the  old  mle  and 
reason  of  the  matter  are  not  satis- 
fied, unless  the  evidence  of  each 
witness  has  an  eidstence,  and  pro- 
bative force  of  its  own,  independent 
of  the  other,  so  that,  supposing  the 


charge  to  be  one  of  those  in  which 
the  law  allows  condemnation,  on 
the  oath  of  a  single  witness,  the  evi- 
dence of  either  woM  form  a  case, 
proper  to  be  hft  to  a  jury,  or  would 
at  the  least,  raise  a  strong  suspicion 
qf  the  guilt  of  the  dtfendant."'^p. 
440;  and  see  Greenl.  £v.  §  257. 
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1852. 


Boulter's 
Case. 


REGINA  V.  WILLIAM  POWELL. 


1852. 


WiUiam  Powell  was  tried  before  Mr.  Justice  Tal-  The  prisoner 
FouRD«  at  the  last  assizes  for  Brecon,  on  an  indictment  ^having^ 
charging  him  with  burglariously  breaking  and  enter-  burglariously 
ing   the  dwelling-house   of  David  Williams^  in    the  entered  the 
night-time,  with  intent  to   steal  goods  and  chattels  pwei?^ 
therein.  ^P  ^^e  niffht- 

__  ._  time  with 

The  prisoner,  in  1843,  borrowed  of  David  Williams  intent  to  steal 
the  sum  of  600?.,  and  executed  to  him  a  mortgage  in  ^Vchaueis" 
fee  of  freehold  land ;  and  in  the  year  1848  he  bor-  therein.  The 
rowed  of   Williams  the  further   sum  of  200/.,  and  that  he  broke 
executed  another  mortgage  by  way  of  further  charge  ^f^^^^^ 
on  the  same  land.     Both  deeds  contained  the  usual  with  intent 

^        «  .  1  .      p       .  1  to  steal  mort- 

provisos  or  redemption  and  covenants  tor  the   pay-  gage  deeds: 
ment  of  principal  and  interest  of  the  sums  advanced.  ^^^  ^^ 
Williams,  the  mortgagee,  brought  an  action  of  debt  sisting  secu- 

•     A  ^t-  •  i»       ^L  r  ^i_  rities  for  the 

against  the  prisoner  for  the  recovery  or  these  sums  payment  of 
remaining:  unpaid,  which  was  pendin&c  for  trial  when  "oonoy^njort- 

o        r       »  ^  r  o  gage  deeds 

the  burglary  was  committed.  are  choses  m 

action,  and 
as  such,  were 

improperly  described  in  the  indictment  as  goods'  and  chattels,  and,  consequently, 

that  the  conviction  was  wrong. 
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1852.  The  evidence  proved,  that  the  prisoner  committed 

Powell's^  the  burglary  for  the  purpose  of  stealing  the  mortgage 
Case.  deeds ;  and,  in  answer  to  a  question  put  to  the  jury 
by  the  Ju()ge,  after  they  had  delivered  a  verdict  of 
guilty,  they  stated  that  the  offence  was  committed 
with  intent  to  steal  the  mortgage  deeds.  In  a  bundle 
with  the  first  deed,  which  had  been  kept  in  a  drawer 
ransacked  on  the  night  of  the  burglary,  was  a  satisfied 
and  cancelled  bond  of  a  former  mortgage  belonging 
to  Williams^  the  mortgagee,  and  which  was  afterwards 
kept  with  both  mortgage  deeds,  but  then  was  in  fact 
at  the  office  of  the  mortgagee's  attorney  when  the 
burglary  was  committed. 

On  the  part  of  the  prisoner  it  was  objected  that  the 
intent  was  not  properly  alleged  in  the  indictment, 
as,  though  the  mortgage  deeds  might  be  the  subject  of 
statutable  larceny  as  **  valuable  securities,*'  they  were 
not  "  goods  and  chattels."  His  Lordship  overruled 
the  objection,  thinking  that  the  mortgage  deeds  being 
substantially  securities  for  debts,  and  containing  cove- 
nants to  pay  principal  and  interest,  were  distinguishable 
from  deeds  which,  as  "savouring  of  the  realty,"  were 
not  the  objects  of  larceny  at  common  law,  and  that 
the  parchments  on  which  the  covenants  were  inscribed 
were  chattels,  if,  indeed,  the  words  *'  goods  and  chat- 
tels "  might  not  be  rejected  as  surplusage. 

The  prisoner  was  sentenced  to  ten  years'  transpor- 
tation, but  doubts  having  been  suggested  if  he  was 
properly  convicted,  on  the  objections  as  applied  to 
the  facts,  the  learned  Judge  reserved  this  case  for 
the  judgment  of  the  Court  of  Criminal  Appeal ;  the 
prisoner  remaining  in  this  country  under  his  sentence. 

The  Counsel  for  the  prosecution  also  relied  on  the 
satisfied  bond  as,  at  all  events,  the  subject  of  larceny. 

The  question  for  the  Court  is,  whether  the  con- 
viction is  right  ? 
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Od  Saturday^  24th  January,  a.  d.  1852,  this  case       1852. 
was  argued  before  Jervis  C.  J.,  Alderson  B.,  Cole-    powbll's 
RiDos  J.,  WiGHTMAN  J.,  and  Talfourd  J.  ^*^®" 

Slade  Q.  C,  and  T.  A  Hen,  for  the  prisoner. 

Slade  referred  to  the  indorsement  of  the  verdict  on 
the  briefs  of  Counsel  at  the  trial — *•  Guilty  of  break- 
ing into  the  house  of  the  prosecutor  by  night,  with 
intent  to  steal  the  mortgage  deeds  only.*' 

Jervis  C.  J. — ^The  statute  only  gives  us  power  to 
deal  with  the  case  reserved  for  our  consideration,  and 
we  cannot  enter  into  any  other  question. 

Alderson  B. — The  jury  having  found  that  the 
offence  was  committed  with  intent  to  steal  the  mort- 
gage deeds,  we  shall  infer  that  they  find  him  guilty 
of  that  intent  only. 

Slade.  The  charge  against  the  prisoner  at  the  trial 
was,  that  he  had  committed  burglary.  Burglary  is 
defined  as  a  breaking  and  entering  the  mansion-house 
of  another  in  the  night,  with  intent  to  commit  some 
felony  within  the  same,  whether  such  felonious  intent 
be  executed  or  not.  In  order  to  constitute  burglary, 
there  must  be  the  intent  to  commit  a  felony.  If  it 
appear  that  the  breaking  and  entering  was  to  commit 
a  mere  trespass,  it  will  not  amount  to  a  burglary,  and 
the  party  injured  will  be  left  to  a  civil  remedy.  It  is 
necessary  to  prove  the  intent  laid  in  the  indictment  as 
laid.  Now  it  is  alleged  in  the  indictment,  that  the 
prisoner  broke  and  entered  the  dwelling-house  of  the 
prosecutor  with  intent  to  steal  the  goods  and  chattels 
therein.  It  must,  therefore,  appear  that  the  prisoner 
intended  to  steal  goods  and  chattels.  But  the  jury 
find  that  the  intent  of  the  prisoner  was  to  steal  the 
mortgage  deeds.  In  the  year  1843,  the  prisoner  bor- 
rowed the  sum  of  600/.  from  the  prosecutor,  and  then 
executed  to  him  a  mortgage  in  fee  of  freehold  land  ; 
and,  in  the  year  1848  borrowed  of  him  a  further  sum 
of  200Z.,  executing  another  mortgage  by  way  of  fur- 


406  CROWN  CASES  RESERVED. 

1852.  ther  charge  on  the  same  land.  The  prosecutor 
Powbll'8  brought  an  action  of  debt  against  the  prisoner  to 
Case.  recover  these  sums ;  and  the  prisoner  supposing  that 
these  mortgage  deeds  were  at  the  house  of  the  pro- 
secutor, broke  into  his  house  with  intent  to  possess 
himself  of  these  deeds,  though,  in  fact,  they  were  at 
the  office  of  his  solicitor.  The  satisfied  bond,  it  is 
assumed,  is  out  of  the  question. 

Alderson  B. — The  question  is,  whether  mortgage 
deeds  are  '*  goods  and  chattels  ?" 

Slade.  The  intent  proved  is  to  steal  mortgage 
deeds.  The  intent  laid  is  to  steal  goods  and  chattels. 
It  is  submitted  then,  first j  that  mortgage  deeds  are 
not  goods  and  chattels,  because  they  savour  of  the 
realty. 

WiGHTMAN  J. — Would  they  go  to  the  heir  or  to  the 
executor  ? 

Slade.  The  Courts  have  differed  in  their  views 
upon  the  subject.  But  it  is  not  material,  for  if  it 
should  be  held  that  they  would  gu  to  the  executor, 
the  prisoner  is  prepared  to  contend  that  they  are  choses 
in  actiofij — securities  for  money. 

Talfourd  J. — You  are  aware  of  the  case,  E.  v. 
Vise  (a). 

Slade.  The  case  of  M.  v.  Vise  is  distinguishable 
from  the  present.  Your  Lordships  are  aware  that  it  is 
laid  down  in  the  authorities,  that  the  box  in  which 
charters  concerning  the  realty  were  kept,  could  not 
be  the  subject  of  larceny,  on  the  principle  et  omne 
majus  dignum  trahit  ad  se  minus  (6).  It  was  held, 
that  the  character  of  the  box  was  changed  by  its  rela- 
tion to  the  realty.  So  here  the  inferior  character  of 
this  deed  as  a  security  for  money  is  mei^ed  in  its 
character  as  a  conveyance  of  a  real  estate.  No  lar- 
ceny could  at  common  law  be  committed  of  a  title 

(a)  1  Moo.  C.  C  218.  cites  10  E.  4;  14  Lib.  8,  fo.  33  b. 

(b)  3  iMt.  109,  where  Lord  Cokb      See  also  Noy's  Maxims,  M .  1 7. 
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deed  to  a  real  estate;  yet  every  such  deed  was  once       185S. 
parchoient,  which  might  have   beeu  the  subject  of     powbll's 
larceny ;  the  parchment  is  engrossed,  and  finally  it       ^'*^- 
is  sealed,  when  it  becomes  a  deed  savouring  of  the 
realt}'.     Such  a  deed  may  have  a  picture  or  a  map 
upon  it,  which  by  itself  would  be  of  goods  and  chat- 
tels, but  still  at  common  law,  because  it  savoured  of 
the  realty,  no  larceny  could  be  committed  of  it. 

Coleridge  J. — Both  deeds  contained  the  usual 
proviso  for  redemption. 

Slade.  That  is  so.  To  steal  any  paper  or  parch- 
ment being  evidence  of  the  title,  or  part  of  the  title  of 
any  real  estate,  is  a  statutable  misdemeanor,  by  7  & 
8  Geo.  4,  c.  29,  sect.  23.  The  jury  have,  therefore, 
found  the  prisoner  guilty  of  breaking  into  the  house 
of  the  prosecutor  with  intent  to  commit  a  ndsde- 
meanor ;  but,  in  order  to  constitute  burglary,  there 
must  have  been  an  intent  to  commit  a  felony. 

Jervis  C.  J. — Does  not  that  mean  any  deed  that 
would  shew  a  clear  title  to  the  estate  ? 

Slade.  A  mortgage  deed,  as  being  a  security  for 
money,  is  a  chose  in  action.  At  common  law  no  larceny 
could  have  been  committed  in  respect  of  a  deed,  a 
security  for  money,  or  an  evidence  of  title ;  in  the  last 
case,  because  it  savoured  of  the  realty,  in  the  other, 
because  it  was  a  chose  in  action.  And  acts  of  Parlia- 
ment were  passed  for  their  protection,  2  Geo.  2, 
c.  25,  8.  3,  repealed,  and  7  &  8  Geo.  4,  c.  29,  ss.  5,  23. 
At  common  law  the  sheriff  could  not  under  a  Ji.  fa. 
seize  securities  for  money;  and  he  was  only  em- 
powered to  do  so  by  1  &  2  Vict.c.  110,  s.  12.  In 
the  case  of  Reg.  v.  Perry^  1  Den.  C.  C.  69,  a  case 
before  Coleridge  J.,  where  the  prisoner  was  charged 
in  one  count  of  the  indictment  with  stealing  a 
cheque,  and  in  another  count  with  stealing  a  piece 
of  paper ;  it  was  held,  that  supposing  the  cheque  to 
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185S.  have  been  a  void  cheque,  it  woald  still  sustain  the 
Powell's  charge  laid  in  the  second  count  There,  whether  the 
Case.  thing  stolen  was  a  cheque,  or  a  piece  of  paper,— yua- 
cungue  via^ — the  prisoner  was  guilty.  But  here  the 
case  is  different,  for  the  character  of  the  parchment 
has  merged  into  the  deed.  The  prosecutor  has  chosen 
to  allege  in  the  indictment,  that  the  intent  of  the  pri- 
soner was  to  steal  goods  and  chattels,  and  it  must  be 
proved  as  laid.  In  Westbeer'scase^  1  Leach  C.  C.  12, 
the  Judges  held  that  the  prisoner  could  not  be  con- 
victed of  stealing  a  parchment,  because  it  savoured  of 
the  realty.  It  was  suggested  at  the  trial  that  the  words 
'*  goods  and  chattels,"  might  be  rejected  from  the  in- 
dictment as  surplusage.  But  how  then  would  the  case 
stand  ? — That  the  prisoner  broke  and  entered  with 
intent  to  steal.  Now  there  are  many  things  to  steal 
which  would  not  amount  to  felony.  The  stealing  of 
some  things  is  no  more  than  a  misdemeanor,  and  the 
stealing  of  others,  such  as  a  dog  or  a  cat,  or  animals  in 
the  eye  of  the  law  of  no  value,  would  be  no  indictable 
offence.  If  you  reject  the  words  *'  goods  and  chattels," 
then  it  would  not  appear  whether  the  intent  of  the 
prisoner  was  to  commit  a  felony,  or  a  misdemeanor, 
or  some  lesser  offence. 

Jervis  C.  J. — The  indictment  would  be  bad  in  arrest 
of  judgment,  unless  it  appeared  that  the  intent  of  the 
prisoner  was  to  commit  a  felony. 

Slade.  An  intent  to  steal  *'  goods  and  chattels"  is 
laid  in  the  indictment ;  but  the  evidence  shews  that 
the  intent  was  to  steal  chases  in  action. 

Talfourd  J. — You  say  that  mortgage  deeds  are  not 
valuable  securities  ? 

Slade.  They  are  chases  in  action^ — ^not  goods  anil 
chattels. 

WiGHTMAN  J. — The  mortgage  deeds  are  chattels, 
are  they  not  ? 
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Slade.     Not  at  common  law.  1852. 

WiGHTMAN  J. — There  are  chattels  real  as  well  as    Powell's 
chattels  personal.     May  it  not  then  be  said  that  the       ^*"- 
deeds  are  well  described  in  the  indictment  as  **  goods 
and  chattels  ?" 

Alderson  B. — When  by  the  common  law,  stealing 
chattels  persona]  only  amounts  to  the  offence  of 
larceny,  and  an  indictment  alleges  that  goods  and 
chattels  are  stolen,  proof  that  chattels  real  were  stolen, 
would  not  sustain  that  allegation.  If  the  whole  sen- 
tence *^  with  intent  to  steal  goods  and  chattels  therein," 
be  struck  out  of  the  indictment,  then,  all  that  remains 
isy  that  the  prisoner  broke  into  the  prosecutor's  house, 
unless  the  word  *^  burglariously''  can  be  said  to  imply 
the  intent  to  commit  felony. 

Jervis  C.  J, — That  would  not  do.  The  word  6iir- 
glariter  cannot  aid  the  statute.  It  would  be  no  more  than 
saying  that  a  msLU  feloniomly  walked  along  the  street, 
which  might  mean  that  his  purpose  was  to  pick  pockets. 

No  Counsel  appeared  for  the  Crown. 

Cur.  adv.  vult. 

On  Tuesday^  27th  January j  a.  d.  1852,  the  following 
judgment  was  read  by 

Jervis  C.  J.  (a) — We  must  assume,  from  the  find- 
ing of  the  jury,  that  the  prisoner  broke  into  the  house 
of  the  prosecutor  with  intent  to  steal  the  mortgage 
deeds  in  their  uncancelled  state.  This  finding  makes 
it  unnecessary  to  consider  whether  the  securities 
savour  of  the  realty  or  are  evidence  of  the  title  to  real 
estate  so  as  not  to  be  the  subject  of  larceny,  because, 
being  subsisting  securities  for  the  payment  of  money, 

(a)  The  other   Judges    present  rioob  J.,  Maulb  J.,  Wiohtm an 

were  lx>rd  Campbell  C.  J.,  Pol-  J.,  Crbsswell  J.,  Platt  B.»Wil- 

LocK  C.  B.,  Parks  B.,  Aldbr-  liams  J.,  and  Taltourd  J. 
SON    B.,    Pattbson   J.,    Colb- 

VOL.  II.  F  F 
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they  are  clearly  chores  in  aetian^  and,  as  such,  are  not 
properly  described  in  the  indictment  as  goods  and 
chattels.  This  was  ruled  in  Cayk*s  case,  8  Co.  33,  a, 
3  Inst.  109,  and  Chanell  v.  JRobotfiaisYelv.  68,  where 
it  was  decided  that  a  bond  could  not  be  included 
under  the  words  bona  et  catalkij  though  it  was  objected 
that  the  parchment  and  wax  were  such,  and  might 
pass  by  that  name,  yet  forasmuch  as  the  debt  included 
and  wrote  upon  it  is  the  principal,  the  words  of  the 
grant  ought  to  comprehend  the  name  of  the  principal. 
In  Vytes  case,  Mood.  C.  C.  218,  referred  to^  on  the 
argument,  the  notes  had  been  paid,  and  though 
reissuahle,  were  not,  at  the  time  of  the  larceny,  secu* 
rities  for  the  payment  of  money.  The  paper  and 
stamp  upon  which  they  were  written  were,  therefore, 
properly  described  as  goods  and  chattels. 

For  these  reasons  we  are  of  opinion  that  the  convic- 
tion was  wrong. 


1852 


**• 


REGINA  V.  ROBERT  BAUGH  BLAKEMORE, 

Esq. 


The  defendant  was  indicted  at  the  Shropshire  Oc- 
tober Sessions,  a.  d.  1849,  in  pursuance  of  an  order  of 


The  defend- 
ant was  in- 
dieted  for 
the  non-re- 
pair of  a  highway,  which  it  was  alleged  he  was  liahle  to  repair  ratione  teumm^  in  respeet 
of  certain  lands  called  the  Saw-pit  l^ld. 

To  prove  this  liability,  evidence  was  given  of  the  conviction  of  FF.  S.,  a  former  owner 
and  occupier  of  the  same  lands,  for  the  non-repair  of  the  same  highway,  shewing  that 
in  the  year  1801  a  presentment  had  been  preferred  against  him,  alleging  his  liabiBty  to 
repair  it  ratione  tmvurm^  to  which  he  pleaded  guilty.  Evidence  was  also  given  ef  the 
repair  of  the  said  highway  subseqaent  to  the  conviction  of  W.  5.,  by  the  occupiers  of 
the  lands,  of  which  the  Saw-pit  Field  formed  part ;  that  public  notice  was  given  when 
the  said  Savhpit  Fieid  was  offered  for  sale  of  the  liability  to  repair  the  highway  in 
question,  and  that  the  defendant,  who  purchased  the  lands  after  such  notice,  was  now 
the  owner  and  occnuier  of  the  same  Saw-pit  Field, 

Held,  bv  all  the  Judses,  that  there  was  evidence  to  go  to  the  jury  of  immemorial 
usage,  and  of  the  defendant's  liability  to  repair  the  highway  ratione  tenurm. 

Held,  by  Parks  B.,  Aldbrhon  B.,  Pattbson  J.,  and  Colbridob  J.,  that  the 
defendant  was  estopped  from  den^ng  his  liability  in  consequence  of  the  conviction  of 
W,  S.,  with  whom  he  was  a  privy  in  estate. 

Held,  by  Platt  B.,  that  the  immemorial  usage,  in  respect  of  which  the  defendant 
was  charged,  was  not  Conclusively  established,  and  that  the  question  of  estoppel,  not 
having  been  raised  at  the  trial,  was  not  now  matter  for  the  consideration  of  the  Jodgca. 
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two  justices  made  at  a  Special  Sessions  for  the  High-      1 852. 
ways  in  and  for  the  division  of  Ford^  in  the  said      b^^„. 
county  of  Salop,  for  not  repairing  two  portions  of  a      *n!^"'" 
public  carriage  highway  in  the  said  division,  the  one 
of  the  length  of  two  hundred  and  forty-one  yards,  and 
of  the  breadth  of  eight  yards ;  and  the  other  of  the 
length  of  two  hundred  and  forty-nine  yards,  and  of 
the  breadth  of  eight  yards,  situate  in  the  parish  of  St. 
Chadf  in   the  said  county  of  Salop^  which   it   was 
alleged  he  was  liable  to  repair,  by  reason  of  his  tenure 
of  certain  lands  and  tenements  situate  in  the  said 
parish.    At  the  Shropshire  April  Sessions,  a.  d.  1851, 
the  defendant  pleaded  not  guilty,  and  the  hearing  of 
die  case  was  thereupon  proceeded  with. 

The  evidence  on  the  part  of  the  prosecution,  so  far 
as  the  same  relates  to  the  question  of  law,  hereinafter 
reserved  for  decision,  consisted  of — 

Ist.  The  record  of  conviction  upon  a  presentment 
by  a  justice  of  the  peace  for  the  town  and  liberties  of 
Shrewsbury,  at  the  April  Sessions,  1801,  (within  the 
jurisdiction  of  which  Court  the  said  highway  was  then 
situate),  of  one  William  Smithy  Esquire,  for  not  re- 
pairing a  certain  highway  (which  was  proved  to  be 
the  same  as  that  mentioned  in  the  indictment),  by 
reason  of  his  tenure  and  occupation  of  certain  lands  and 
tenements  called  the  Saw-pit  Field  in  the  parish  of 
St.  Chad  aforesaid.  The  said  presentment  alleging 
that  ^*  the  said  William  Smith  and  all  other  occupiers 
of  the  said  lands  and  tenements,  by  reason  of  his  and 
their  tenure  and  occupation  of  the  said  Umds^  the  said 
highway^  from  time  immemorial^  had  repaired  and  of 
right  ought  to  have  repaired^  when  and  as  often  as  need 
or  occasion  had  required ;"  upon  which  presentment 
the  said  William  Smith  was  convicted  on  his  own  con- 
fession, and  adjudged  by  the  Court  to  pay  a  fine  of 
one  penny,  which  was  paid  by  him  accordingly. 

p  F  2 
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1852.  2Ddly.  That  the  highway  in  question  was,  sabse- 

Bj^^j^g^  quently  to  the  before  mentioned  conviction,  namely, 
morb'8  between  the  years  1810  and  1843,  at  different  times 
repaired  by  the  occupiers  of  the  farm,  of  which  the 
lands  called  the  Saw-pit  Field  formed  a  part,  and 
the  expense  of  which  repairs  was  repaid  to  such  occu- 
piers by  the  said  William  Smith  during  his  lifetime, 
and  by  the  agent  of  his  representative  after  the  death 
of  the  said  William  Smith. 

Srdly.  That  the  said  land  called  the  Saw-pit  Field 
was,  with  other  land,  offered  for  sale  by  public  auction 
by  the  representatives  of  the  said  William  Smithy  on 
the  21st  of  August,  1840,  and  that  the  particulars  of 
such  sale  contained  the  following  statement,  irtz.,  ^^That 
the  proprietor  of  Piece  No.  2,  (which  was  the  Saw-pit 
Field) J  is  liable  to  the  repair  of  490  yards  of  roads  near 
thereto,  as  shewn  in  plan,  which  will  be  produced  at  the 
time  of  sale,  and  may  be,  in  the  mean  time,  seen  at  the 
oflBce  of  the  vendor's  solicitor  in  Shrewsbury,*^  being 
the  241  yards  and  249  yards  of  highway  mentioned 
in  the  present  indictment ;  and  further,  that  at  such 
sale  by  auction,  the  defendant,  Robert  Baugh  Blake' 
more,  was  a  bidder  for  the  lot  which  included  the  said 
piece  of  land. 

4thly.  It  was  proved,  on  the  part  of  the  prosecution, 
that  the  defendant  was  the  owner  and  occupier  of  the 
said  lands  called  the  Saw-pit  Field,  formerly  belong- 
ing to  the  said  William  Smith  at  the  time  when  the 
highway  was  alleged  to  be  out  of  repair  on  behalf  of  the 
defendant.  The  evidence  given  by  the  defendant  widi 
reference  to  the  question  of  law  reserved,  consisted  of, 

Ist.  An  award,  dated  27th  Junej  a.  d.  1768,  of 
ThomcLs  Bell,  John  Probert  and  William  Corfidd^ 
commissioners,  which  recites  certain  articles  of  agree- 
ment, dated  9th  July,  1767,  for  the  inclosure  of  a 
certain  common  or  waste  land  called  Bickton  Heath, 


i 
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ID  the  township  of  Bkkton^  and  whereby  the  said  com-       1852. 
missioners  were  authorized  to  allot  the  common  and      blakb- 
waste  lands  among  the  several  persons  having  right  of     morb'b 
common  thereon. 

And  by  the  said  award,  the  commissioners  did  allot 
to  John  HolUngSy  as  proprietor  of  lands  and  tenements 
with  common  to  the  same  belonging,  a  parcel  of  land 
marked  No.  13, '  containing  by  measure  2  a.,  2  r. 
27  p.,  and  bounded  as  therein  described,  which  piece 
of  land  was  admitted  to  be  the  same  as  that  called  the 
SaW'pit  Field  in  the  before  mentioned  conviction. 

The  said  award  then  further  proceeds  to  state,  that 
the  commissioners  had  further  ascertained,  set  out, 
and  appointed  through  the  lands  intended  to  be  in- 
closed (inter  aUa)^  one  public,  horse,  carriage  and  drift 
road,  over  the  east  end  of  the  common,  which  road 
was  admitted  to  be  the  highway  mentioned  in  the 
present  indictment.  The  said  award  then  contains 
the  following  provisions. 

^'And  the  said  public  horse,  carriage,  and  drift 
roads  being  now  very  ruinous  and  threatened  to  be  in- 
dieted^  we  the  said  Thomas  Bell,  John  Probert^  and 
William  Corfield^  further  award,  order,  direct,  and 
appoint,  that  the  same  shall  be  forthwith  repaired,  and 
for  that  purpose  that  the  sum  of  fifty  pounds  shall  be 
raised  by  the  said  several  proprietors  in  the  space  of 
one  month  from  the  date  thereof,  in  the  proportions 
mentioned  in  the  schedule  annexed,  and  paid  into  the 
haads  of  Mr.  Thomas  Wright  and  Mr.  William  Probert^ 
to  be  employed  as  aforesaid,  and  that  whatever  further 
sum  of  money  shall  be  wanted  to  complete  the  repair 
of  the  said  roads,  shall  be  raised  in  the  like  proportions, 
and  paid  in  one  month  after  demand,  by  the  said  pro- 
prietors, into  the  hands  of  the  said  Thomas  Wright 
and  William  Probertj  or  any  other  person  appointed 
to  receive  the  same,  and  be  employed  for  the  purpose 
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1852  aforesaid.  And  we  do  also  award  that  the  said  public 
Bj^^^,^  roads  shall  be  at  all  times  for  ever  hereafter  repaired, 
MOBs's  and  kept  in  repair  by  and  at  the  expense  of  the  aaid 
proprietors  in  the  like  proportions,  and  that  the  money 
to  be  raised  for  that  purpose  shall  be  paid  into  the 
hands  of  the  surveyor  of  the  highways,  or  such  other 
person  or  persons  as  shall  be  from  time  to  time  ap- 
pointed by  the  said  proprietors,  or  the  major  part  of 
them  for  that  purpose/' 

2ndly.  Articles  of  agreement,  dated  Ist  June,  a.  d. 
1797,  between  John  \Mytton,  Esquire,  and  the  said 
William  Smithy  and  several  other  parties,  proprietors 
of  lands  in  the  said  township  of  Bicktan,  reciting  the 
before  mentioned  articles  of  agreement  of  the  9th 
July^  A.  D.  1767,  and  the  award  of  the  27th  June^  a.d. 
1768,  and  that  the  commissioners  did  allot  the  lands 
and  set  out  the  roads  thereinafter  mentioned,  and  that 
the  said  WUUam  Smith  was  then  the  owner  of  the 
lands  allotted  by  the  last  mentioned  award  to  John 
Hollings,  being  No.  13  on  the  plan,  and  farther 
reciting  as  follows  : — 

"  And  whereas  the  said  several  public  ways  or  roads 
ascertained,  set  out,  and  appointed  in  and  by  the  said 
award,  as  herein  before  mentioned,  hdng  very  rumom 
and  in  had  repair^  and  a  difference  or  dispute  having 
arisen  or  taken  place  between  the  inhabitants  in  gene- 
ral of  the  parish  of  St.  Chad,  in  the  said  county  of 
Salop,  in  which  the  same  roads  are  situate  and  being, 
and  the  owners  and  occupiers  of  the  said  several 
pieces  or  parcels  of  land  inclosed  by  virtue  of  or  under 
the  said  recited  articles  of  agreement,  whether  the 
said  last  mentioned  roads  should  be  repaired  and  kept 
in  repair  by  and  at  the  expense  of  the  said  parish  in 
general,  or  by  such  last  mentioned  owners  and  occu- 
piers in  exclusion  of  the  rest  of  the  parishioners  of  the 
same  parish,  it  was  agreed  by  and  between  the  parties 
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interested  therein,  that  the  said  difference  or  dispute      1852. 
should  be  left  to  the  determination  of  Thomas  Plumer^     blakb- 
of  lAncdbCs  Inn^  Esquire,  and  Hugh  Leycester^  of  the     *q^'* 
same  place,  Esquire,  and  that  their  opinion  and  de- 
termination in  the  premises  should  be  final  and  con- 
clusive.    And  whereas  by  a  certain  instrument  in 
writing  under  the  hands  of  the  said  Thomas  Plumer 
and   Hugh  Leycester^  bearing  date  the  12th  day  of 
August^  A.  D.  1794,  they,  the  said  Thomas  PUmer  and 
Hugh  Leycester^  declared  themselves  to  be  of  opinion 
that  the  said  parish  of  St.  Chad  was  not  bound  to  re* 
pair  the  roads  in  question,  the  proprietors  of  the  en* 
closed  lands  being  liable  to  repair  the  same  according 
to  the  proportions  mentioned  in  the  said  award.   And 
they  directed  that  the  roads  in  question  should  be 
divided  by  the  said  John  Hall  into  distinct  parts, 
corresponding  to  the  proportions  above  mentioned, 
having  regard  to  the  condition  of  the  said  parts  and 
the  expenses  of  repairing  the  same,  and  the  conve- 
nience of  the  several  proprietors,  which  said  several 
parts  should  at  all  times  thereafter  be  separately  re- 
paired by  the  respective  proprietors,  and  that  separate 
indictments  should  he  presented  against  each  proprietor^ 
describing  accurately  the  part  which  the  proprietor 
was  to  repair,  and  the  lands  in  respect  of  which  he 
was  liable  to  repair  the  same,  to  which  indictments 
the  said  several  proprietors  should  plead  guilty,  and 
should  execute  an  award,  to  be  thereafter  more  accu- 
rately drawn  up  by  the  said    Thomas  Plumer  and 
Hugh  Leycester^  to  ascertain  the  part  of  the  road 
which  each  proprietor  was  thereafter  to  repair  for 
ever." 

It  was  witnessed  that  for  carrying  into  effect  the 
said  award,  and  for  other  good  causes  and  considera- 
tions then  moving,  they  the  said  John  Mytton^  WiU 
liam   Smith  and   others,   did,   for  themselves,   their 
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1852.  respective  heirs,  executors,  and  administrators,  mu- 
BhdLKM"  tnally  covenant  and  agree  with  each  other  as  therein- 
more'b     after  mentioned. 

And  the  said  William  Smithy  for  himself,  his  heirs, 
executors,  and  administrators,  did  covenant,  promise, 
and  agree  that  he,  his  heirs  and  assigns,  or  the 
owner  or  occupiers  for  the  time  being  of  the  piece  or 
parcel  of  land  allotted  to  the  said  John  HoUings, 
(being  the  piece  of  land  called  the  Saw-pit  Field 
aforesaid),  should  and  would,  from  time  to  time  and 
at  all  times  thereafter,  repair  and  keep  in  good  order 
and  repair  certain  portions  of  the  road,  which  were 
proved  to  be  the  part  of  the  highway  mentioned  in 
the  indictment. 

The  case  was  submitted  to  the  jury,  who  were 
directed  to  consider  whether  the  highway  was  an 
ancient  public  highway ;  whether  the  usage  in  respect 
of  which  the  defendant  was  charged  had  been  proved ; 
whether  the  defendant  was  the  occupier  of  the  Saw-pit 
Field  at  the  time  mentioned  in  the  indictment,  and 
whether  the  highway  was,  at  such  last  mentioned 
time,  out  of  repair  ? 

The  jury  found  the  defendant  guilty. 

It  having  been  contended  on  the  part  of  the  de- 
fendant, by  his  Counsel,  that  the  documeDtary 
evidence  produced  on  his  behalf  had  disproved  the 
usage  mentioned  in  the  indictment,  and  the  Counsel 
for  the  prosecutor  having  contended  that,  notwith- 
standing such  documentary  evidence,  such  usage  was 
established  by  the  conviction  of  the  said  WUliam 
Smith  and  the  subsequent  repairs  by  the  occupiers  of 
the  land  owned  and  held  by  the  defendant ; 

The  Court,  in  its  discretion,  deemed  it  right  to 
reserve  the  question  of  law  for  the  consideratioD  of 
her  Majesty's  Justices  and  Barons  of  the  Courts  at 
Westminster y  viz. : — 
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Whether  upon  the  evidence  hereinbefore  set  forth       1852. 
on  the  part  of  the  prosecution  of  the  conviction  of  ""blImT" 
William  Smithy  the  former  occupier  of  the  lands  in      ^cUm* 
question,  called  the  Saw-pit  Field,  and  of  the  repairs 
of  the  road  indicted,  by  the  said  William  Smithy  and 
other  occupiers  of  the  land,  and  the  evidence  on  the 
part  of  the  defendant  of  the  award  of  the  27th  Jime, 
A.  D.  1768,  and  of  the  articles  of  agreement  of  the  1st 
June^  A.  D.  1797,  the  usage  or  liability  in  respect  of 
which  the  defendant  was  chained  in  the  indictment, 
was  established. 

If  the  Court  of  Appeal  should  be  of  opinion  that  the 
usage  charged  in  the  indictment  was  established,  the 
conviction  to  be  affirmed ;  *f  otherwise,  reversed. 

The  judgment  of  the  Court  of  Quarter  Sessions  was 
postponed,  and  the  defendant  entered  into  recogni- 
zance to  appear  and  abide  the  judgment  of  the  Court 
when  called  upon. 

On  the  15th  November^  a.  d.  1851,  this  case  was 
argued  before  Lord  Campbell  C.  J.,  Maule  J., 
Platt  B.,  Talpourd  J.,  and  Martin  B. 

Kenealy,  for  the  defendant. 

It  is  alleged  in  the  indictment  that  the  defendant 
was  liable  to  repair  the  highway  by  reason  of  his 
tenure ;  it  ought  to  have  been  alleged  that  he  was 
liable  by  reason  of  inclosure.  A  liability  to  repair 
ratiMie  tenurtB  can  only  arise  in  the  case  of  a  charter 
or  grant  from  the  Crown,  or  by  prescription  :  here 
there  is  no  charter  or  grant  from  the  Crown.  R.  v. 
Stoughtanj  1  Saund.  160. 

Maule  J. — ^Where  is  there  any  proof,  in  the  case 
sent  to  us,  of  the  defendant's  liability  ratitme  claustira? 

Kenealy  referred  to  the  articles  of  agreement  of 
1767  for  the  inclosure  of  Bickton  Heath. 
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1852.  Lord  Campbell  C.  J. — ^There  is  no  liability  shewn 

Bj^^^j.     to  repair  ratione  chmsarfB.     It  is  not  competent  for 

*n*"'*      y^^  ^^^  *^  ^"*^^  '*°*^  *^8i'  question. 

Kenealy.  Then  it  is  submitted  that  there  is  no 
proof  of  an  immemorial  liability  to  repair.  1  In$L 
115,  Burgage,  Sect.  170.  The  i^reement  of  1797 
says  it  was  then  a  disputed  question  whether  the 
parish  of  St.  Chad  or  private  persons  were  bound  to 
repair, — that  is  inconsistent  with  immemorialliability. 
Cam.  Dig.  Prescription;  Rex  v.  Haymany  Moo.  & 
M-  401 ;  Reg.  v.  Beehy,  8  L.  J.,  N.  S  ,  M.  C.  38. 

Lord  Campbell  C.  J. — On  the  other  side,  they  say 
that  there  was  evidence  to  go  to  the  jury  of  an  imme- 
morial liability.  Is  there  any  evidence  produced  by 
you  to  negative  the  immemorial  usage  ? 

Kenealy.     The  award. 

Lord  Campbell  C.  J. — ^The  question  is,  whether 
there  was  conclusive  evidence  to  negative  it,  so  that 
the  Court  should  have  directed  the  jury  that  the 
immemorial  liability  was  negatived  ? 

Kenealy.  The  commissioners  first  ascertained,  set 
out,  and  appointed  the  road  in  question.  That  seems 
to  indicate  the  origin  of  the  road. 

Lord  Campbell  C.  J. — ^The  word  *•  ascertained  " 
is  inconsistent  with  the  supposition  that  that  was  the 
origin  of  the  road. 

Platt  B. — The  award  says  that  the  road  was  then 
'*  very  ruinous,  and  threatened  to  be  indicted;*'  how 
is  that  consistent  with  the  previous  non-existence  of 
the  road  ? 

Kenealy.  The  road,  no  doubt,  existed  previously ; 
but  the  liability  to  repair  attaches  from  the  award. 
It  is  not  stated  who  was  threatened  to  be  indicted. 
It  might  have  been  the  parish  of  St.  Chad. 

Lord  Campbell  C.  J That  is  strong  evidence  fur 
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you,  bat  is  it  conelusive  ?     How  does  it  negative  the       1852. 
presumption  raised  by  the  prosecution   of  liability     gj^^^,, 

ratiane  tenure?  *c!SS'' 

Maule  J. — The  question  is,  is  it  consistent  with 
this  case  that  there  was  a  liability  to  repair  before  the 
year  1768  ? 

Scotland^  for  the  Crown. 

A  cle^T  prmd  facie  case  was  made  out  by  the  pro- 
secutor. As  to  the  weight  of  the  evidence,  your 
Lordships  will  not  enter  into  the  consideration  of  that. 
The  questions  for  this  Court  are,  was  there  evidence 
to  go  to  the  jury  to  establish  the  defendant's  liability 
ratiane  tenure ;  and  whether  there  was  conclu- 
sive evidence,  to  answer  that  case.  Former  repairs 
by  Smith  were  proved,  the  conviction  of  Smithy  in 
respect  of  the  lands  in  question,  was  proved,  and  their 
occupation  by  BloAetnare  was  proved.  These  facts 
made  out  a  good  primd  facie  case.  To  meet  that,  the 
award  and  agreement  are  relied  upon  by  the  defend- 
ant. Smithj  with  whom  Blakemore  is  privy  in  estate, 
submits  to  a  conviction,  and  it  is  laid  down  by  Lord 
Kenyan^  in  Hex  v.  St.  Pancras,  Peake  N.  P.  286,  that 
a  conviction  is,  inter  partes^  an  estoppel. 

Martin  B. — But  it  was  ruled  in  The  Duchess  of 
Kingston  s  casCj  that  a  conviction  when  made  by  ar- 
rangement, is  not  conclusive  as  an  estoppel. 

Scotland.  If  the  arrangement  were  made  behind 
the  back  of  the  parties,  it  would,  no  doubt,  be  liable 
to  be  set  aside;  but  here,  unless  the  defendant  can 
shew  fraud,  he  is  estopped. 

Lord  Campbell  C.  J. — Can  a  party  allege  fraud  to 
avoid  his  own  act  ? 

Scotland.  It  would  be  to  take  advantage  of  his 
own  wrong. 

Maule  J. — Is  it  possible  to  say  that  there  was  con- 
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185S.      elusive  evidence  to  rebut  the  case  made  out  by  the 
Bla«.     prosecutor? 

scorb'8  Kenealyj  replied.  In  Rex  v.  Edmonton^  1  M.  & 
Rob.  24,  it  was  said  by  Lord  Tenterden^  that  if  parties 
had  repaired  under  a  mistaken  notion  of  their  liability, 
they  were  not  to  be  prejudiced  thereby. 

Maule  J. — ^There  there  was  no  record  of  conviction. 

Car.  adv.  vult. 

On  Tuesday^  the  27th  of  January^  a.  d.  1852,  thig 
case  was  re-argued  in  the  Court  of  Exchequer,  before 
the  thirteen  following  Judges : — Lord  Campbell  C.  J., 
Jervis  C.  J.,  Pollock  G.  B.,  Parke  B.,  Aldbrsou 
B.,  Patteson  J.,  Maule  J.,  Coleridge  J.,  Wight- 
man  J.,  Cresswell  J.y  Platt  B.,  Wiluams  J.,  and 
Talfourd  J. 

Kenealy^  for  the  defendant. 

On  the  last  argument  the  Lord  Chief  Justice  said, 
that  the  question  was  whether  a  primd  facie  case  had 
been  made  out  on  the  part  of  the  prosecution ;  and 
whether  the  defendant  had  conclusively  answered  that 
case.  But  it  is  submitted  that  the  question  is,  ba« 
the  liability  of  the  defendant  been  conclusively  shewn  ? 
If  the  indictment  had  been  against  a  parish  the  caise 
would  be  different ;  for  primd  facie  the  parish  is  liable, 
but  this  is  an  indictment  against  an  individual.  The 
principal  evidence  to  prove  the  defendant's  liability  is 
the  record  of  the  conviction  of  SmUh :  it  is  submitted 
that  the  record  is  not  good. 

Parke  B. — If  you  can  shew  that  the  record  is  a 
nullity,  you  are  at  liberty  to  do  so;  but  if  you  only 
say  that  it  is  erroneous,  it  is  good  till  it  is  reversed  by 
writ  of  error. 

Lord  Campbell  C.  J. — The  record  is  not  brought 
here  as  upon  a  writ  of  error. 
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Parke  B. — If  you  can  shew  from  the  record,  as  set  1852. 

out  in  the  case  before  the  Courts  that  it  is  a  nullity,  it  blakb- 

is  open  to  you  to  do  bo.  *CiSe'' 

Kenealy  referred  to  sect.  24,  13  Geo.  3,  c.  78. 

Coleridge  J. — The  case  before  us  does  not  profess 
to  set  out  all  the  record. 

Lord  Campbell  C.  J. — ^The  record  may  be  per- 
fectly valid  for  any  thing  that  appears  here. 

Mauls  J. — This  Court  sits  under  the  powers  given 
to  it  by  the  stat.  11  &  12  Vict.  c.  78.  The  first  sect, 
provides  that  Courts  of  oyer  and  terminer,  or  gaol 
delivery,  or  Courts  of  Quarter  Sessions,  shall  have 
power  in  their  discretion  to  reserve  any  question  of 
law  which  may  have  arisen  at  the  trial ;  and  then  the 
second  sect,  enacts  that  the  Judge,  or  Commissioner,  or 
Court  of  Quarter  Sessions,  shall  state  in  a  case,  signed 
in  the  osual  manner,  the  question  or  questions  of  law 
which  shdU  have  been  so  reserved,  with  the  special 
circumstances  upon  which  the  same  shall  have  arisen  ; 
and  then  the  act  continues,  '*  and  the  said  Justices 
and  Barons,  shall,  thereupon,  have  full  power  and  au- 
thority to  hear,  and  finally  determine  the  said  question 
or  questions.''  The  power  of  this  Court,  therefore,  is 
limited  to  the  question  or  questions  of  law,  reserved 
for  our  consideration  by  the  Court  of  Quarter  Sessions. 

Kenealy.  The  record  of  conviction  amounts  to  no 
more  than  an  admission  on  the  part  of  Smithy  which 
may  be  explained. 

Lord  Campbell  C.  J. — But  the  defendant  was  a 
privy  in  estate  with  Smith. 

Kenealy.  It  is  submitted  that  there  is  no  real  proof 
of  immemorial  liability  :  there  is  an  admission  which 
is  good  only  until  it  is  explained.  The  award  of 
1768,  and  the  articles  of  agreement  of  1797  do  not 
establish  immemoriality,  but  rather  negative  it.  They 
omit  all  mention  of  any  immemorial  usage,  and  do  not 
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185S.  allege  any  liability  by  reason  of  tenure.  There  is  no 
gj^^^^^  admission  of  a  pre-existing  liability  of  any  kind  what- 
mork'b  ever.  Then,  for  the  first  time,  the  Commissioners  fix 
a  liability  in  respect  of  the  Saw-pit  Field.  They  were 
not  Commissioners  under  an  act  of  Parliament :  they 
do  not  allege  that  the  liability  arose  raticme  tenures 
They  say,  in  effeist,  we  will  award  you  a  part  of  the 
common,  and  in  consideration  of  that  allotment,  yon 
must  contribute  something  to  the  repairs  of  the  road. 
This  was  a  mere  private  agreement  among  themselves 
by  persons  having  the  right  of  common,,  and  is  incon- 
sistent  with  an  immemorial  usage.  The  fact  that  sab- 
scriptions  were  raised  is  also  inconsistent  with  the 
supposition  of  immemorial  usage.  Then  it  appears  by 
the  deeds  that  doubts  existed  in  1797,  as  to  who  was 
bound  to  repair,  and  the  matter  was  ultimately  referred 
to  Messrs.  Plumer  and  Leicester ^  lawyers  of  great  emin- 
ence in  their  time.  Is  it  consistent  with  a  liability 
by  reason  of  tenure,  that  the  question  should  have 
been  thus  referred  to  Plumer  and  Leycester^  or  that 
these  gentlemen  should  likewise  have  abstained  from 
using  any  language  confirmatory  of  a  legal  and  ex* 
isting  liability  in  the  answer  which  they  gave  to  the 
parties  consulting  them  ? 

Lord  Campbell  C.  J. — Messrs.  Plumer  and  Leyca- 
ter  advised  that  a  conviction  against  Smith  woald 
settle  tl\e  question  secula  seculorum. 

Kenealy.  No  doubt  that  was  their  view,  but  they 
do  not  pretend  or  lay  down  that  the  parties  were 
bound  to  repair  ratione  tenunB,  or  by  immemorial 
usage.  Then  it  is  to  be  remarked,  that  in  addition  to 
the  conviction,  they  recommended  a  further  award  to 
be  prepared  by  Counsel.  If  they  had  been  perfectly 
satisfied,  that  there  was  a  legal  liability  ratione  tenurm^ 
that  imroemoriality  had  been  made  out,  why  all  this 
complicated  machinery  ? — Why  an  indictment  to  be 
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followed   by   a   further  award?    The  agreetneDt  of      1850: 
1767  was  nothing  but  a  fraud  upon  the  public,  and     g^^^,. 
this  Court  is  now  called  upon  to  substantiate  the      morb'b 
fraud.    The  agreement  of  1767,  was  unauthorized  by 
act  of  Parliament.   A  number  of  persons  met  together 
and  parcelled  out  the  common  to  the  exclusion  of  the 
general  public,  but  they  had  no  power  to  do  so  with- 
out an  act  of  Parliament. 

Lord  Campbell  C.  J. — If  all  the  parties  having 
within  themselves  the  right  of  the  soil,  and  the  profits 
a  prendre  of  the  common  assented  to  the  arrangement, 
no  act  of  Parliament  was  necessary. 

Kenealy.  It  is  presumed,  that  by  the  stat.  of  Mer* 
ton^  it  would  be  illegal  for  them  to  parcel  out  the 
common  without  an  act  of  Parliament  No  private 
agreement  can  exonerate  a  parish  from  their  liability 
to  repair.  R.  v.  Beehy^  8  L.  J.,  N.  S.,  M.  C.  88 ; 
jR.  V.  Scdrisbrick,  6  L.  J.,  N.  S.,  M.  C.  108 ;  B.  v. 
St.  Oeorge  Hanover  Square^  3  Camp.  222. 
Scotland^  for  the  Crown. 

The  question  before  the  Court  is,  whether  there  was 
evidence  to  go  to  the  jury  of  the  prescriptive  liability 
of  the  defendant  ? 

Lord  Campbell  C.  J. — Mr.  Kenealy  does  not  deny 
that  Bprirndfade  case  has  been  made  out. 

Scotland.  Immemoriality  of  tenure  is  supposed  in 
both  the  award  and  the  agreement.  The  apportion- 
ment of  the  common  was  by  persons  who  had  been 
proprietors.  The  award  recites  that  the  road  was  then 
very  ruinous,  and  threatened  to  be  indicted,  that  dif* 
ferences  existed  respecting  the  parties  bound  to  repair, 
and  that  it  was  then  found  that  the  parish  was  not 
liable.  Where  there  has  been  originally  an  obligation 
in  a  manor  to  repair  a  highway,  it  is  no  answer  for  the 
grantee  of  any  portion  of  the  manor  to  say  that  he 
is  released  from  liability  to  repair  the  whole; — his 
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185S.  liability  still  remains.  Everything  in  the  award  and 
Bj^^^jj^  the  agreement  are  consistent  with  the  prisnA  fade 
more'8  case,  proved  on  the  part  of  the  prosecution.  The 
award  of  1768,  shews  that  the  liability  by  reason  of 
tenure,  in  the  person  through  whom  the  defendant 
claims,  existed  before,  and  that  the  road  in  question 
also  existed ;  all  which  is  consistent  with  the  case 
for  the  prosecution.  Therefore  it  is  submitted,  that 
there  was  abundant  evidence  to  go  to  the  jury  of  the 
immemorial  usage,  and  of  the  defendant's  liability 
ratione  tenurtB,  Beside,  it  may  be  a  question  for  the 
Court,  whether  the  conviction  was  not  an  estoppel. 

Platt  B. — The  question  of  estoppel  is  not  stated  ia 
the  case  before  the  Court. 

Scotland.  The  case  raises  the  question  as  to  the 
sufficiency  of  the  evidence.  The  defendant  ia  a  privy 
in  estate  with  William  Smithy  and  he  is  estopped  by 
the  conviction  of  Smithy  from  disputing  his  liability  to 
repair  the  highway  in  question.  It  is  submitted  that 
the  conviction  is  an  estoppel,  and  that  privies  are 
bound  by  convictions  of  record.  This  was  ruled  by 
Lord  Kenyon^  in  Rew  v.  St.  Pofncras^  Peake  N.  P.  286. 
In  that  case  it  was  held  that  a  record  of  conviction  on 
an  indictment  against  a  parish  for  not  repairing  a  road, 
was  conclusive  evidence  of  the  liability  of  that  parish 
to  repair.  There  the  prosecutors  having  closed  their 
case,  the  defendants  produced  a  copy  of  a  record  of 
conviction  in  the  King's  Bench,  on  an  indictment 
against  the  inhabitants  of  the  parish  of  Islington^  for 
not  repairing  the  road  called  Maiden  Lane^  the  subject 
of  the  indictment;  and  Lord  Kenyon  said,  ^'This 
record  is  conclusive  evidence  against  the  parish  of  Is' 
lington^  for  by  it  it  is  found  that  they  are  liable  to 
repair  the  whole  road  called  ^^  Maiden  Lane.*'  His 
Lordship  added,  ''  If  the  parish  of  Islington  can  sbeir 
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fraud,  it  will  vitiate  this,  or  any  other  transaction,  but 
unexplained,  this  is  conclusive  evidence"  (a). 

Aldbrson  B. — ^The  award  of  1768  was  made  under 
an  agreement,  not  under  an  act  of  Parliament.  The 
commissioners,  therefore,  had  no  right  to  say  that  the 
occupiers  of  the  lands  in  question  were  liable  to  repair, 
unless  the  liability  had  previously  existed.  There  is 
abundant  evidence  to  go  to  the  jury  of  liability,  rations 
tenurcB.  It  may  not  be  conclusive  evidence ;  but  there 
is  abundant  evidence  for  the  jury. 

Scotland.  Whether  or  not  there  was  evidence  to 
go  to  the  jury  of  immemorial  usage,  and  of  the  de- 
fendant's liability  to  repair  the  highway  ratione 
tenurcBy  is  the  real  question  before  the  Court. 

Kenealy  replied. 

Lord  Campbell  C.  J. — I  am  of  opinion  that  this 
conviction  must  be  affirmed.  I  hope  I  am  not  in- 
fluenced in  forming  this  opinion,  by  the  somewhat 
sharp  attempt  of  the  defendant  to  get  rid  of  a  liability, 
of  which  he  had  full  notice  when  he  purchased  the 
property.  The  questions  left  to  the  jury  by  the  chair- 
man were: — Whether  the  highway  was  an  ancient 
pubh'c  highway ;  whether  the  usage  in  respect  of 
which  the  defendant  was  charged  had  been  proved ; 
whether  the  defendant  was  the  occupier  of  the  Saw- 
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(a)  Mr.  Smith,  in  his  elaborate 
note  on  the  Dnckess  of  Kingston's 
ease  (2  Smith's  Leading  Cases,  ed. 
Keating  and  WiUes,  445),  remarks 
on  this  subject,  **  It  is  submitted 
that  the  case  of  Voot  v.  Winch, 
and  Doe  v.  Hudart,  are  by  no 
means  at  variance  with  the  doc- 
trine of  De  Grey  C.  J.,  viz.,  that 
a  judgment  on  the  same  point, 
between  the  same  parties,  is  in 
pleading  a  bar,  in  etfidence  cone/tt- 
sive.    And  it  is  submitted,  that  the 


true  meaning  of  this  is,  that  it  is 
conclusiye  as  a  plea  where  there  is 
an  opportunity  qf  pleading  it,  but 
that  when  there  is  no  such  opportu- 
nity,thtn  it  is  conclusive  as  evidence : 
and  that  Voot  v.  Winch,  and  Doe 
V.  Hudart  merely  decide  that  a 
party  may  waive  the  benefit  of  an 
estoppel,  and  that  he  elects  to 
waive  it  by  not  pleading  it  when  he 
has  an  opportunity  of  doing  it." 

And  see  the  remarks  of  Tindal, 
C.  J.,  4  JKii^.  N.  C.  798. 
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1852.      pit  Field  at  the  time  mentioned  in  the  mdictment,  and 
BuAKE-      whether  the  highway  was  at  such  last  mentioned  ttme 

MORB's  out  of  repair  ?  No  fault  can  be  found  with  the  mas- 
ner  in  which  the  case  was  put  to  the  jury ;  no  Judge 
in  Westminster  Hall  could  have  placed  the  matters  for 
their  consideration  more  correctly  before  them.  The 
jury  found  all  these  questions  in  the  affirmative. 
Now  can  it  be  said  that  a  prifnd  facie  case  has  not  been 
established  ?'  The  conviction  of  WUliam  Snilh, 
with  whom  the  defendant  is  a  privy  in  estate,  was 
given  in  evidence,  shewing  that  he  was  bound  to 
repair  the  highway  rations  tenures ;  which  was  followed 
by  a  long  train  of  evidence,  establishing  a  strong  prima 
fade  case  to  go  to  the  jury.  If  the  question  bad  been 
put  to  us,  whether  the  conviction  of  Smith  was  not 
conclusive  evidence  by  way  of  estoppel,  I  should  have 
been  strongly  inclined  to  have  answered  in  the  affir- 
mative, according  to  the  case  Rex  v.  Inhabitants  of 
St.  Pancras.  It  wouM  have  been  an  estoppel  if 
pleaded,  but  the  Crown  had  no  opportunity  of  pleading 
it,  the  defendant  having  pleaded  the  general  issue.  If 
there  be  an  opportunity  of  putting  an  estoppel  on  Ae 
record,  and  it  is  not  embraced,  it  is  not  conclusive, 
but  if  no  such  opportunity  of  pleading  the  estoppel  be 
given,  it  may  be  conclusive.  But  I  waive  that  point 
altogether,  for  I  think  the  defendant  has  given  no 
answer  to  the  case  proved  on  the  part  of  the  prosecu- 
tion. It  is  quite  consistent  with  the  evidence  for  the 
defence,  that  this  might  have  been  a  highway  subject 
to  an  immemorial  usage  in  the  owner  of  the  Saw'pit 
Field  to  repair,  and  it  is  open  to  us  to  draw  the 
conclusion,  that  the  owner  of  that  field  is  liable  to 
repair  it. 

Jervis  C.  J« — I  think  that  the  conviction  is  right. 
I  do  not  go  into  the  question  of  estoppel,  as  the 
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qQeskion  seema  to  me  to  be,  wbetber  w  not  there  was      ]  86S. 
evidence  to  go  to  the  jury  ?   I  think  there  wa».    Before  ~Blam7~ 
the  articles  of  agreement,  ancient  roads  eziafted ;  there      ^^^'^ 
were  qnestions  as  to  the  liability  to  repair  them ;  the 
parties  inquired  into  their  rights ;  it  was  ascertakied 
that  the  owners  of  the  lands  in  question  were  liable ; 
a  presentment  was  preferred  against  Smithy  and  be  ac- 
quiesced in  the  conviction ;  and  subsequent  repairs  by 
kim  were  proved.    It  cannot  be  said,  therefore,  that 
there  was  not  evidence  for  the  jury. 

Pollock  C.  B.^^I  also  am  of  opinion  that  the  con- 
viction was  right.  Tliere  is  no  objection  to  the  direc- 
tion of  the  Chairma»  of  the  Sessions  to  the  jury*  In 
point  of  law  it  is  right.  The  question  is,  was  there 
evidence  for  the  jury  ?  of  which  I  entertain  no  doubt. 
I  therefore,  think  it  unnecessary  to  consider  the  ques- 
tion of  estoppel. 

Parks  B. — I  think  the  conviction^  is  right.  The 
question  isj  whether  there  was  evidence  to  go  to  the 
jury  of  the  defendant's  liabilvlfy  to  repair  the  road 
rcstkme  tenurm  ?  azitd  I  amt  of  opinion  that  there  was. 
But  I  go  further,  and  1  think  that  the  conviction 
was  an  estoppel,  on  the  authority  of  the  case  cited, 
and  of  the'  following  cases  :-^7Vtftni:t9s  v.  JLatffrenee, 
1  Ld.  Raym.  1051;  1  Salk.  27S,'  Speake  v. 
Richards^  Hobs«  206 ;  Magrath  v.  Hardy ^  4  Bing. 
N.  C  782 ;  Armstnmg'  v:  Norton^  2  Irish.  L.  Rep. 
100.  If,  instead  of  pleading  not  guilty,  the  de- 
fendant had  pleaded'  that  he  was  not  liable  to  repair 
ratiane  tenwrcBi^  and  the'  plaintiff  had  replied^  then  the 
conviction  against  Sfmtk  might  have  been  pleaded ; 
but  as  he  pleaded  the  general  issue,  there  was  no 
opportunity  of  pleading  the  conviction^  as  an  estoppel. 
Lord  Chief  Justice  HoU^  in  the  case  of  %  Lord  Raym. 
1051,  says,  *'  Butif  the  defendant  had  pleaded  nil 
debet  J  the  plaintiff  might  have  taken  advantage  of 
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1852.     ;the  estoppel  on  the  evidence,  because  the  pleadings 

Bjt^^„.     are  ,npt  brought  to  such  a  point  in  the  case,  as  to  give 

^c  *"'     *^'^^  plaintiff  the  opportunity  of  replying  the  estoppel." 

I  think,  therefore,  that  here  there  was  not  only  evideace 

to  go  to  the  jury,  but  conclusive  evidence. 

'  AtpBBSON  B.-^I  think  that  it  was  the  duty  of  the 
Chairman  to  have  told  the  jury  that  the  case  for  the 
prosecution  was  conchmvely  proved.  The  award  was 
made  by  persons  who  were  to  ascertain  and  set  out 
the  road.  If  they  set  out  a  road  without  power  to  do 
so  under  an  act  of  Parliament,  it  is  rather  evidence  of 
an  existing  road,  and  of  a  liability  to  repair  it  ratmt 
tenures.  Both  Messrs.  Plumer  and  Leycester  find  that 
the  parish  was  not  liable,  which  must  be  wrong  if  the 
road  were  a  new  one,  but  which  is  right  if  there  was 
an  obligation  to  repair  the  road  ratione  tenures.  There 
was  nothing  in  the  defendant's  evidence  to  negative 
the  evidence  for  the  prosecution.  I  therefore  think 
that  the  conviction  was  right.  I  also  agree  with  lay 
Brother  Parke  that  the  conviction  was  an  estoppel. 

Patteson  J. — I  entertain  no  doubt  that  the  verdict 
must  be  supported.  There  was  abundant  evidence  to 
go  to  the  jury.  The  defendant  took  the  land  under 
notice  of  liability,  there  having  been  a  conviction 
against  Smith.  I  think,  also,  that  the  conviction 
was  an  estoppel.  It  is  evident,  that  the  highway 
which  was  set  out  by  the  commissioners  was  not  a  new 
road,  but  one  that  had  existed  long  before,  which  the 
landlord  was  bound  to  repair,  and  the  award  of  Mr. 
Plumer  and  Mr.  Leyc^ter  proves  the  same  thing. 

Coleridge  J. — I  also  think  that  the  conviction 
is  right.  The  questions  for  the  Cdurt>are,  whether 
the  verdict  may  be  right,  and  whether  there  was 
evidence  for  the  jury  ?  I  also  am  of  opinion  that  on 
the  pleadings,  as  they  stood,  the  convici^on .  w^  an 
estoppeL 
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Maulb  J.,  WiGHTMAN,  J.,  and  Cresswell  J.  con-       1852. 
curred.  "blake- 

Platt  B. — I  do  not  concur  in  the  opinion  that  we 
ought  to  translate  cases  submitted  to  this  Court,  so  as 
to  avoid  difficulties  which  may  be  raised  by  the 
questions  proposed  to  us.  The  question  which  we  are 
asked  by  the  Court  of  Quarter  Sessions  is,  whether  the 
immemorial  usage,  in  respect  of  which  the  defendant's 
liability  arises,  was  established?  If  the  question  left 
to  us  were,  whether  there  was  evidence  to  go  to  the 
jury,  that  would  have  been  a  diflFerent  question ;  but 
the  liability  of  the  defendant  to  repair  the  highway  is 
the  question.  That  an  ancient  road  existed  there  is 
no  doubt ;  but  the  articles  of  agreement  set  out  in  the 
case,  and  relied  upon  on  the  part  of  the  Crown,  could 
not  create  a  liability  ratione  tenurte.  We  are  asked 
was  the  usage  established?  But  if  we  can  trace  the 
origin  of  the  liability  to  repair  the  road  in  question, 
how  can  it  be  said  that  prescriptive  liability  to  repair 
has  been  established  ?  It  is  also  said  that  the  defend- 
ant is  estopped  from  disputing  his  liability.  The 
estoppel  was  not  pleaded ;  and  if  there  be  an  oppor- 
tunity of  pleading  an  estoppel,  and  the  party  does  not 
plead  it,  he  cannot  claim  the  advantage  of  it.  Nor 
was  the  estoppel  set  up  or  relied  upon  at  the  trial. 
It  was  there  abandoned.  The  facts  of  the  whole  case 
were  gone  into,  and  I  think  it  is  now  too  late  to  raise  the 
question  of  estoppel;  which  question  has  not  been  left 
by  the  Court  of  Quarter  Sessions  for  our  consideration. 
It  seems  to  me  that  there  is  not  sufficient  evidence  to 
establish  conclusively,  the  defendant's  prescriptive 
liability,  but  I  do  not  for  a  moment  doubt  that  there 
was  evidence  to  go  to  the  jury. 

Williams  J.  and  Talfourd  J.,  concurred  with  the 
majority  of  the  Judges. 

VOL.  11.  H    H 
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1852.  REGINA  V.  WILLIAM  BALDRY. 


A  police  con-      At  the  Spring  Assizes  for  the  county  of  Suffolk^  the 

apprehended  prisoner  was  tried  before  Lord  Campbell  C.  J.,  upon 

chw^Vf  *  ^"  indictment  charging  him  with  having  administered 

murder,  poison  to  his  wife  with  intent  to  murder  her. 

him  the  On   the   part   of  the   prosecution    a    police    con- 

the'^^a^^  stable  was  called  whose  evidence  thus  began ;    "I 

against  him,  went  to  the  prisoner's  bouse  on  the  1 7th  December. 

need  not  say  ^  ^^^  ^^^  prisoner.     Dr.  Vincent^  and  Page^  another 

any  thing  to  constable,  were  with  me.     I  told  him  what  be  was 

cnmmate  '  ^ 

himself:  charged  with.  He  made  no  reply,  and  sat  with  his 
8ay*^wouid\e  ^^^^  buried  in  his  handkerchief.  I  believe  he  was 
taken  down,    crying:.     I  Said  he  need  not  say  ant/thinq  to  criminate 

and  used  m*''^  ,  i  f        j 

evidence        himself  ^  what  he  did  say  would  be  taken  down  and 

t1^^  prisoner,  ^"^^^  ^  evidence  against  him  J"* 

thereupon.  Objection  was  made  on  behalf  of  the  prisoner  that 

made  a  con-  •*  .     , 

fession:         what  he  then  said  was  not  admissible. 

KoSel         The  Lord  Chief  Justice  thought  that  although  the 

sion  was        cautiou  of  the  constable  diflFered  from  that  directed  by 

nifhtlv  ad- 

mittedin  11  &  12  Vict.  c.  42,  8.  18,  to  be  given  by  the  justice 
^^N^eXnex  ^^  ^^^  prisoner  in  the  word  •*  will  "  instead  of  "  may," 
V.  Drew,  8  it  did  not  amount  to  any  promise  or  threat  to  induce 
140;  R^Y,  the  prisoner  to  confess;  that  it  could  have  no  tendency 
Moo°&  Rob  ^^  induce  him  to  say  anything  untrue ;  and  that  in 
514;  R^g,  v.  spile  of  it  if  he  did  afterwards  confess,  the  confession 
Cox,  76,  and  niust  be  considered  voluntary;  his  Lordship  therefore 
^'b  106^*  allowed  the  witness  to  give  in  evidence  what  the  pri- 
areoverruled.  soner  then  said,  which  amounted  to  a  confession  of  bis 

guilt. 

But  as  doubts  had    been    entertained    by  learned 

Judges  whether  a  confession,  after  such  a  caution,  might 
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lawfully  be  given  in  evidence,  his  Lordship  reserved  i852. 

the  question  for  the  Court  of  Criminal  Appeal.  Baldry's 

The  prisoner  was  convicted,  and  sentence  of  death  Case. 
was  passed  upon  him. 

On  the  24th  Aprils  a.  d.  1852,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Pollock  C.  B.,  Parke 
B.,  Erle  J.,  and  Williams  J. 

H.  Mills,  for  the  prisoner. 

It  is  proposed,  on  behalf  of  the  prisoner,  to  sub- 
stantiate the  objection  raised  at  the  trial ;  and  the 
question  is,  whether  the  words  addressed  by  the  con- 
stable to  the  prisoner  held  out  to  him  the  promise  or 
assurance  of  any  worldly  advantage  to  himself,  in 
regard  to  the  charge,  as  the  consequence  of  making  a 
statement,  or  a  threat  of  harm  to  himself  as  the  conse- 
quence of  refraining  from  doing  so ;  if  so,  a  confession 
made  on  the  strength  of  these  words,  wquld  be  inad- 
missible in  evidence. 

Lord  Campbell  C.  J. — That  is  the  question. 

Mills.  If  made  in  consequence  of  such  an  induce- 
ment, it  may  be  a  false  charge,  made  by  the  prisoner 
against  himself,  and  unworthy  of  judicial  notice.  It 
is  said  in  2  Russell  on  Chimes^  826,  that  a  confession,  in 
order  to  be  admissible,  must  be  ''free  and  voluntary;" 
that  is,  it  must  not  be  extracted  by  any  sort  of  threat 
or  violence,  nor  obtained  by  any  direct  or  implied 
promises,  however  slight,  nor  by  the  exertion  of  any 
improper  influence.  The  ground  on  which  it  is  sup- 
posed to  be  unworthy  of  credit  is  stated  by  JEyre  C.  J., 
WarkkshaW s  case,  1  Leach  C.  C.  263.  There  is 
another  proposition  also  laid  down  in  Russell.  ^*  The 
law  cannot  measure  the  force  of  the  influence  used,  or 
decide  upon  its  eflect  upon  the  mind  of  the  prisoner, 
and  therefore,  excludes  the  declaration  if  any  degree 
of  influence  has  been  exerted."     It  is  gathered  from 
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1852.      this  that  if  any  inducement— of  the  slightest  descrip* 

Baldry's    *^^^ — whereby  any  worldly  advantage  to  himself  as  a 

Case.       consequence  of  making  a  statement,  be  held  out  to  a 

prisoner,  the  law  presumes  the  statement  to  be  untrue. 

Pollock  C.  B. — You  are  overstating  it.  The  law 
does  not  presume  that  it  is  untrue  ;  but  rather  that  it 
is  uncertain  whether  a  statement  so  made  is  true. 

Lord  Campbell  C.  J. — I  doubt  whether  the  rule 
excluding  confessions  made  in  consequence  of  an  in- 
ducement held  out,  proceeds  upon  the  presumption  thai 
the  confession  is  untrue ;  but  rather  that  it  would  be 
dangerous  to  receive  such  evidence,  and  that  for  the 
due  administration  of  justice  it  is  better  that  it  should 
be  withdrawn  from  the  consideration  of  the  jury. 

Mills.  The  law  assumes  that  a  man  may  falsely 
accuse  himself  upon  the  slightest  inducement.  In 
Cass's  cassy  1  Leach  C.  C.  293,  note  (a),  a  confession 
induced  by  saying,  ^^  I  am  in  great  distress  about  my 
irons;  if  you  will  tell  me  where  they  are,  I  will  be 
favourable  to  you,*'  was  held  by  Gould  J.  to  be  inad- 
missible. The  slightest  hope  of  mercy  to  induce  a 
prisoner  to  disclose  is  enough  to  render  the  state- 
ment inadmissible ;  Rex  v.  Thomas^  6  Car.  &  P.  353, 
a  case  before  Patteson  J.  So  also  in  a  case  of  murder 
before  the  same  learned  Judge,  Sherrington  s  c(ue^ 
2  Lewin  C.  C.  123,  where  the  words  were  "  No  doubt 
thou  wil't  be  found  guilty,  it  will  be  better  for  you  if 
you  will  confess,"  the  confession  was  excluded.  In 
another  case  of  murder.  Rex  v.  Enoch  and  Mary 
Pulley,  5  Car.  &  P.  539,  the  words  **  You  had  better 
tell  the  truth,  or  it  will  lie  upon  you  and  the  man  go 
free,"  were  held  to  be  such  an  inducement  as  ex- 
cluded the  confession. 

Pollock  C.  B. — There  is  no  doubt  as  to  the 
application  of  the  rule  in  those  cases,  which  are  all 
familiar  to  the  Judges  and  to  the  Bar. 
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Mills.  They  are  cited  for  the  purpose  of  showing  1852. 
how  the  whole  law  is  imbued  with  the  proposition  that  baldby's 
any  inducement  will  exclude  a  confession.  The  law  ^**®- 
will  not  measure  the  force  of  the  inducement ;  and  the 
law  supposes  that  there  are  circumstances  in  which  a 
man  will  make  a  false  accusation  against  himself.  In 
the  case  of  Reg.  v.  Gamer,  18  L.  J.,  N.C.  1 ;  2  Car. 
&  K.  920  (a),  the  words,  **  it  will  be  better  to  speak 
the  truth/*  were  held  to  operate  in  exclusion  of  the 
confession.  The  law  says,  that  if  any  person  (being  a 
person  of  authority,)  holds  out  any  thing  in  the  nature 
of  an  inducement  to  a  prisoner,  it  will  not  permit  what 
he  has  said  under  the  influence  of  it,  to  be  given  in 
evidence.  In  the  case  of  Bex  v.  Parratlj  4  Car.  & 
P.  570,  the  prisoner's  confession  was  excluded  in  con- 
sequence of  the  following  threat,  '*  That  unfortunate 
watch  has  been  found,  and  if  you  do  not  tell  me  who 
your  partner  was,  I  will  commit  you  to  prison  as  soon 
as  we  get  to  Newcastle; — ^you  are  a  damned  villain, 
and  the  gallows  is  painted  in  your  face."  There  is  also 
a  MS.  case,  2  Russell  on  Chimes,  832  (6),  where  the 
prisoner  being  in  custody  on  a  charge  of  arson,  was 
told  **  that  he  ought  to  tell  whatever  was  the  truth, 
but  he  must  be  very  careful  as  he  was  sure  to  be 
committed,"  on  which  he  made  a  statement.  Taunton 
J.  doubted  whether  the  words  used  might  not  be  con- 
strued as  a  threat,  and  having  consulted  JLittledale 
J.  said,  '^  We  think,  as  the  words  were  so  ambiguous, 
that  they  might  be  considered  by  the  prisoner  as  a 
threat,  the  evidence  ought  not  to  be  given."  Even  im- 
pressing a  man  with  the  fact  that  the  prosecutors  are 
sure  of  his  guilt,  and  alarming  him  so  as  to  make  him 
throw  himself  on  their  unpromised  mercy,  is  sufficient 
to  exclude  a  confession.     In  the  case  of  liex  v.  Mills, 

(a)  I  Den.  C.  C.  329. 

ib)  Rex  r.  fVilliamSf  Gloucester  Spr.  Ass.  183'4. 
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1852.      6  Car.  &  P.  146,  Gumey  B.  held  that  the  words  "it 

Baldby'b    ^^  ^^  °^  ^^^  f^^  y^^  ^^  d^°y  ^^>  ^'^^  there  is  a  man  and 
Case.       a  boy  will  swear  they  saw  you  do  it,"  rendered  the 

prisoner's  statement  inadmissible.     There  is  also  a  case 

before  Parke  B.,  Reg.  v.  Warringham^  15  Jur.  318, 

where  the  words  **  it  is  of  no  use  for  you  to  deny  it," 

were  held  to  exclude  the  confession  ;   but  the  answers 

of  the  witness  were  confused  and  contradictory  as  to 

whether  this  language  was  used  by  him  before  or  after 

the  confession. 

Parke  B. — I  have  sent  for  my  notes  of  that  case  (a). 

Mills.  The  law  is  suspicious  in  the  highest  degree 
of  confessions ;  it  suspects  that  it  does  not  get  at  the 
truth  as  to  the  way  in  which  they  are  obtained.  It  is 
remarked  by  Blackstone^  4  Bla.  Com.  357,  even  in 
cases  of  felony,  at  the  common  law  they  are  the  weakest 
and  most  suspicious  of  all  testimony ;  ever  liable  to  be 
obtained  by  artifice,  false  hopes,  promises  of  favour, 
or  menaces;  seldom  remembered  accurately,  or  re- 
ported with  due  precision;  and  incapable  in  their 
nature,  of  being  disproved  by  other  negative  evidence. 
The  law,  therefore,  distrusts  confessions  in  criminal 
cases.  As  to  the  practice  in  early  times  the  law  is 
barren  of  authorities,  and  little  is  known  of  it  except 
by  tradition.  Lord  Coke  says  nothing  upon  the  sub- 
ject, and  the  earliest  reference  to  principle  in  regard 
to  the  receivability  in  evidence  of  confessions  is,  to  a 
casein  Hardress*  Rep.  139,  referred  to  in  Gilbert  Ev. 
123,  (b)  where  it  is  said  to  be  contrary  to  natural 
justice  for  a  man  to  be  obliged  to  accuse  himself;  and 
the  law  on  the  subject  seems  to  be  none  other  than 
the  application  of  the  maxim  nemo  tenetur  prodere 
seipsum.  The  law  does  not  suppose  a  man  to  be  guilty 
till  he  is  proved  to  be  so.     Presuming,  therefore,  that 

(a)  See  post^  440.  (  h)  See  Sedt/vnck'B  Edition. 
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a  prisoner  is  innocent,  it  imputes  to  a  man  that  he       1852. 
being  innocent,    may,   on    an    inducement,    accuse   ^^ldby^s 
himself  falsely  ;  and  it  says,  that  if  a  constable,  or  a       Case, 
person  of  authority,  holds  out  to  a  prisoner  any  cir- 
cumstance of  worldly  advantage  to  himself,  as  the 
consequence  of  making  a  confession,  or  of  harm  in  not 
making  it,  a  confession  so  made  shall  not  be  received 
in  evidence. 

Lord  Campbell  C.  J. — "  You  need  not  say  anything 
to  criminate  yourself  ^  but  what  you  do  say  will  he  taken 
down  and  used  as  evidence  against  you" — Do  these 
words  import  a  promise  or  a  threat  ? 

Mills.  Surely  these  words  may  be  construed  into 
a  threat. 

Lord  Campbell  C.  J. — Here  there  is  no  advantage 
held  out  to  him  ;  and  there  is  no  harm  threatened  if 
the  prisoner  holds  his  tongue.  You  do  not  bring  the 
facts  within  your  canon. 

Mills.  If  you  shew  a  prisoner  that  you  entertain 
a  strong  conviction  of  his  guilt  you  disarm  him,  and 
what  you  say  may  induce  him  falsely  to  accuse  him- 
self. What  is  the  inference  that  an  accused  person 
draws  from  your  conduct  that  if  he  does  not  confess 
the  prosecution  will  be  angry  ? 

Pollock  C.  B. — If  the  constable  had  said  it  may, 
or  may  not  be  used  for  or  against  you,  then  the  cau- 
tion would  have  been  free  from  objection  ? 

Lord  Campbell  C.  J. — That  is  the  form  prescribed 
by  the  act  of  Parliament  to  be  employed  by  magis- 
trates (a). 

(a)  11  &  12  Vict.  c.  42,  8.  18.  been  so   completed   as  aforesaid 

And  be  it  enacted,  that  after  the  shall,  without   requiring  the   at* 

examinations  of  all  the  witnesses  tendance    of  witnesses,    read    or 

on  the  part  of  the  prosecution  as  cause  to  be  read  to  the  accused 

aforesaid  shall   have    been   com-  the  depositions  taken  against  him, 

pleted,  the  justice  of  the  peace  or  and  shall  say  to  him  these  words» 

one  of  the  justices  by  or  before  or  words  to  the  like  effect :  '*  HO" 

whom  buch  examination  shall  have  vitig  heard  the  evidence,  do  you  wish 
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Case. 


Mills.  It  amounts  to  this ; — you  say  to  the  prisoner 
your  case  is  so  bad,  that  you  cannot,  if  you  speak  the 
truth,  deny  it;  in  other  words,  if  you  speak  the  truth 
you  must  confess.  Therefore,  according  to  the  old 
cases,  it  is  inadmissible.  If  it  be  a  natural  feeling 
that  when  a  man  is  accused  of  a  crime  and  he  knows 
that  suspicion  rests  upon  him,  and  that  he  will  not  be 
believed  if  he  directly  denies  his  guilt,  to  make  a 
statement  by  way  of  confession  and  avoidance,  this 
case  is  within  the  rule. 

Lord  Campbell  C.  J. — *' You  need  not  say  anything 
to  criminate  yourself* — do  you  contend  that  these 
words,  if  you  were  to  stop  there,  would  operate  as  an 
inducement? 

Mills.   No.    But  the  whole  must  be  taken  together. 

Parke  B. — What  do  you  contend  ? — Do  the  words 
amount  to  a  promise  of  advantage,  or  to  a  threat? 

Mills.     That  the  words  import  an  advantage. 


to  say  anything  in  answer  to  the 
charge  ?  you  are  not  obliged  to  say 
anything  unless  you  desire  to  do  so, 
but  whatever  you  say  will  be  taken 
doum  in  writingt  and  may  be  given 
in  evidence  against  you  upon  your 
trial;"  and  whatever  the  prisoner 
shall  then  say  in  answer  thereto 
shall  he  taken  down  in  writing, 
and  read  over  to  him,  and  shall  be 
signed  by  the  said  justice  or 
justices,  and  kept  with  the  depo- 
sitions of  the  witnesses,  and  shall 
be  transmitted  with  them  as  here- 
inafter mentioned ;  and  afterwards 
upon  the  trial  of  the  said  accused 
person  the  same  may,  if  necessary, 
be  given  in  evidence  against  him, 
without  further  proof  thereof,  un- 
less it  shall  be  proved  that  the 
justice  or  justices  purporting  to 
sign  the  same  did  not  in  fact  sign 
the  same:  Provided  always,  that 
the  said  justice  or  justices  brfore 


such  accused  person  shaU  make  any 
statement  shall  state  to  him,  and 
give  him  clearly  to  understand,  that 
he  has  nothing  to  hope  from  any 
promise  of  favour,  and  nothing  to 
fear  from  any  threat  which  may 
have  been  holden  out  to  him  to  w- 
duce  him  to  make  any  admission  or 
confession  qf  his  guilt,  but  that 
whatever  he  shall  then  say  may  be 
given  in  evidence  against  him  i^km 
his  trial,  notwithstanding  such  pro- 
mise  or  threat:  Provided  never- 
theless, that  nothing  herein  en- 
acted or  contained  shall  prevent 
the  prosecutor  in  any  case  from 
giving  in  evidence  any  admission 
or  confession  or  other  statemeDt 
of  the  person  accused  or  charged, 
made  at  any  time,  which  by  law 
would  be  admissible  as  evidence 
against  such  person. 

As  to  the  second  caution,  see 
Reg.  v.  Sansome,  I  Den.  C.  C.  545. 
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Parke  B What  is  the  advantage  ?  185g. 

Mills.     **  Whatever  you  say  will  be  given  in  evi-    Baldrv's 
denee."  ^*'*^- 

Pollock  C.  B. — No:  not  ^^  whatever  you  say  i^ — 
but  "  what  you  do  say."  If  the  word  "  whatever" 
had  been  employed  it  might  have  been  different. 

MUls.  I  was  under  the  impression  that  the  con- 
stable had  used  the  word  **  whatever;'*  but  it  is  not 
so.  That  word  might  have  made  the  matter  more 
pointed,  but  its  omission  does  not  make  any  material 
difference.  The  words  amount  to  an  absolute  promise 
that  the  confession  will  be  used  in  evidence  amongst 
the  other  evidence  brought  by  the  prosecution :  they 
are  not  to  be  considered  as  a  threat.  In  their  proper 
signification,  taken  in  their  plain  and  literal  sense, 
and,  construed  in  the  only  way  in  which  they  can  be 
construed  without  reading  them  as  a  threat  or  as 
involving  an  absurdity,  they  hold  out  an  assurance 
of  advantage  to  the  prisoner  in  regard  to  the  charge, 
which  renders  the  statement  made  on  the  strength  of 
them  inadmissible  in  evidence.  They  mean,  what 
you  say  will  be  taken  down  and  used  as  evidence 
against  you,  ^^as"  that  is  to  say,  in  Uke  manner  as^ 
evidence  against  a  prisoner;  in  other  words,  they  will 
be  used  at  the  trial.  It  cannot  be  that  the  prisoner's 
statement  would  necessarily  be  something  the  effect 
of  which  would  criminate  him,  and  so  be  evidence 
against  him ;  his  statement  might  have  been  a  de- 
tailed exoneration  of  himself.  The  words  are  certain 
in  telling  the  prisoner  that  his  statement  would  be 
used,  and  he  is  entitled,  not  only  by  a  favour  due  to 
him  by  law  on  the  occasion,  but  also  according  to  the 
rational  interpretation  of  the  words,  to  have  "  as  evi- 
dence against  him"  construed  to  mean  *^in  like  manner 
as;**  for  otherwise  the  words,  if  not  a  threat,  import 
an  absurdity.     The  accused  man  sat  with  his  face  in 
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1852.  his  handkerchief  weeping,  when  the  words  were  ad- 
Baldrt's  dressed  to  him  ;  he  had  showed  no  intention  of  speak- 
Case.  ing;  his  Situation  was  one  to  invite  pity;  and  the  words 
**  as  evidence  against"  were  prefaced  with  words  of 
comfort  He  was  told,  "you  need  not  say  anything  to 
criminate  yourself."  In  effect  he  was  told,  **  speak  if 
you  like,  nor  need  you  criminate  yourself;  what  you 
like  to  say  however,  shall  be  used  at  your  trial ;  be 
warned  therefore  to  say  nothing  against  yourself." 
In  Bex  V.  Drew,  8  Car.  &  P.  140,  the  prisoner  was 
told  '^  not  to  say  anything  to  prejudice  himself,  aswhat 
he  said  would  be  taken  down,  and  would  be  used  for 
or  against  him  at  his  trial."  Coleridge  J.  held  this 
to  bean  inducement,  and  that  the  prisoner's  statement 
could  not  be  received  in  evidence ;  nor  is  this  to  be 
considered  as  a  hasty  decision.  In  Meg^  v.  Mortouyi 
Moo.  &  Rob.  514,  the  prisoner  was  told  by  the  constable 
who  apprehended  him,  "  What  you  are  charged  with 
is  a  very  heavy  offence,  and  you  must  be  very  careihl 
in  making  any  statement  to  me  or  any  body  else  that 
may  tend  to  injure  you  ;  but  anything  that  you  can 
say  in  your  defence  we  shall  be  ready  to  hear,  or  to 
send  to  assist  you."  Coleridge  J.  excluded  this  state- 
ment, which  was  made  in  consequence  of  this  address. 
He  said,  **  Upon  reflection,  I  adhere  to  my  decision  in 
Bex  V.  Drew.  If  the  latter  words  had  stood  alone, 
a  confession  obtained  by  them  would  be  clearly  inad- 
missible ;  they  are  likely  to  produce  an  improper  effect 
on  his  mind.  Before  such  evidence  can  be  received, 
it  must  be  seen  that  the  prisoner's  mind  is  free  from 
any  false  hope  or  fear  that  would  be  likely  to  operate 
upon  it  and  induce  him  to  state  that  which  is  not  true. 
If  any  such  influence  has  been  used,  both  the  hope 
and  the  fear  must  be  removed  by  a  proper  caution 
before  the  prisoner's  statement  can  be  received.  In 
Drew's  case  the  prisoner  was  told  that  what  he  said 
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would  be  used  for  him.  Is  not  that  creating  a  hope  1852. 
that  if  he  told  his  story,  whether  true  or  false,  it  might  baldry^s^ 
benefit  him.  The  caution  that  comes  after  does  not  C*^'*®- 
take  away  the  objection  created  by  a  promise  in  his 
favour ;  because  it  is  impossible  to  say  that  the  caution 
so  modified  the  influence  of  the  promise  as  to  leave 
his  mind  in  an  unprejudiced  state  to  tell  only  the 
truth.  Besides,  the  law  will  not  sanction  this  sort  of 
balancing  the  one  influence  with  another.  The  pri- 
soner's mind  must  be  left  entirely  free.  Approving  of 
the  decision  quoted,  I  think  this  case  comes  altogether 
within  the  principle  of  it.  The  word  **  defence*' 
necessarily  conveying  to  the  prisoner's  mind  that  what 
be  said  would  be  for  his  benefit,  the  hope  is  created 
and  remains.  As  to  what  has  been  said  about  the 
effect  of  this  decision  being  to  exclude  everything  said 
before  the  magistrates,  I  altogether  difier  from  it.  It 
is  the  duty  of  a  magistrate  to  give  the  prisoner  the 
opportunity  of  saying  what  he  chooses,  whether  for  or 
against  himself,  provided  no  improper  influence  be 
used.  But  when  a  man  interferes  who  has  no  such 
duty,  and  uses  language  tending  improperly  to  in- 
fluence the  prisoner's  mind,  the  statement  cannot  be 
received."  This  decision  is  perfectly  rational,  and  war- 
rants as  in  that  case,  so  in  this,  that  the  caution  given 
to  the  prisoner  may  be  read  as  if  the  words  '*  against 
you  "  had  not  occurred  in  it ;  if  constables  and  others 
will  inform  prisoners  of  the  consequences  of  making  a 
statement,  it  is  only  just  to  require  that  they  should  do 
so  correctly,  and  not  to  hold  out  to  them  unfounded 
hopes  of  advantage  from  making  statements.  Another 
decision  on  this  point  is  Heg.  v.  Mary  Farley^  1 
Cox,  76.  There  the  prisoner  was  told  by  a  policeman, 
whatever  she  told  him  would  be  used  against  her  on 
her  trial.  Maule  J.  decided  this  case  on  the  authority 
of  Rex  V.  Drew^  holding  that  to  assure  the  prisoner 
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185£.       ^b^t  whatever  she  said  would  be  used  at  her  trial,  was 

g^j^^^  ,     holding  out  to  her  an  advantage  which  rendered  her 

Case.       statement  inadmissible.     He  said,  where  any  caatioa 

at  all  is  given,  the  proper  course  is  to  let  the  prisoner 

know  what  he  says  may  do  him  harm,  but  cannot 

possibly  do  him  good.     His  words  also  are,  **  If  you 

promise  a  person  that  what  he  states  will  at  all  events 

be  used  at  the  trial,  you  may  be  thereby  inducing  him 

to  confess." 

Parke  B. — In  consequence  of  the  strong  opinion 

entertained  by  Maule  J.  upon  the  question,  I  reserved 
a  case  at  Aylesbury;  but  there  the  prisoner  was 
acquitted. 

Lord  Campbell  C,  J. — It  was  in  consequence  of  the 
decisions  of  my  Brother  Coleridge  and  my  Brother 
Maule,  and  of  a  statement  that  my  Brother  Parke 
had  reserved  the  point,  that  I  reserved  this  question. 

Mills.  The  miserable  advantage  of  having  made  a 
confession  at  any  early  stage,  in  the  hope  that  he  would 
derive  some  benefit  or  degree  of  mercy  from  having 
made  it,  may  operate  upon  the  mind  of  a  prisoner; 
and  you  have  no  business  to  trap  a  man  into  a  confes- 
sion. There  is  another  case  decided  by  Maule  J.,  Meg. 
V.  Harris f  1  Cox,  106,  where  the  prisoner  was  cautioned 
as  in  the  case  of  Meg.  v.  Farley^  and  where  the  con- 
fession was  likewise  excluded. 

Parke  B. — On  referring  to  my  notes  of  Reg.  v. 
Warringham  (a),  I  find  that  the  words  there  used  were 
*'  it  would  be  best  for  him  if  he  would  tell  how  it  was 
transacted."  The  object  of  the  report  in  the  Jurist 
was  to  show,  that  where  an  inducement  has  been  held 
out,  it  is  incumbent  on  the  prosecution  to  show  affirm- 
atively whether  the  inducement  was  made  before  or 
after  the  confession. 

Mills.     That  undoubtedly  was  the  object  of  the 

(a)  See  post^  p.  447. 
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report,  and  your  Lordship's  correction  renders  the  case      1852. 
inapplicable  to  this  argument.     It  was  remarked  by    baldry's 
the  Court  in  a  case  at  the  Old  Bailey,  1783,  1  LeachC.       Case. 
C.  291,  **  too  great  a  chastity  cannot  be  preserved  on 
this  subject,'^  referring  to  the  confessions  of  prisoners  ; 
and  WUde  C.  J.,  in  another  case  rejected  evidence, 
because  it  had  been  obtained  in  answer  to  questions 
put  to  the  prisoner. 

Lord  Campbell  C.  J. — Prisoners  are  not  to  be  in- 
terrogated. By  the  law  of  Scotland  they  may  be  ;  but 
by  the  law  of  England  they  cannot. 

Mills.  In  the  case  of  Hex  v.  Green,  5  C.  &  P.  312, 
it  was  remarked  by  Gurney  B.,  that  it  was  proper  to 
caution  the  prisoner  that  any  confession  he  made 
would  be  admissible  against  him  at  the  trial,  and  could 
do  him  no  service,  and  in  Rex  v.  Arnold,  8  Car.  &  P. 
622,  Lord  Denman  lays  down  the  proper  caution  to 
be  used  by  magistrates,  which  seemed  framed  to 
prevent  prisoners  from  supposing  that  they  shall 
necessarily  have  what  they  may  say  adduced  at  the 
trial ;  the  object  of  11  &  12  Vict.  c.  18,  was  to  sanc- 
tion the  rule  as  laid  down  by  Lord  Denman,  and  it  is 
to  be  noted  that  the  statute  uses  the  word  **may" 
instead  of  "  will.'* 

Power  and  Newton,  for  the  Crown,  were  not  called 
on  to  address  the  Court. 

PollockC.B.  (a). — I  am  of  opinion  that  the  convic- 
tion is  right— that  the  evidence  was  properly  received. 
I  consider  that  the  grounds  for  not  receiving  such 
evidence,  are  not  those  stated  by  the  learned  Counsel 
in  his  elaborate  and  able  argument  from  a  review  of 
all  the  cases,  that  there  is  a  presumption  of  law  one 
way  or  other.     The  ground  for  not  receiving  such 

(a)  Lord  Campbell  C.  J.  inti-  Court,  he  should  prefer  heariog 
mated,  that  as  he  had  reserved  the  the  judgment  of  the  other  Judges 
case  for  the  consideration  of  the     before  expressing  his  opinion. 
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1852.       evidence  is    that  it  would  not  be  safe  to  receive  a 
Baldry's    statement  made  under  any  influence  or  fear.     There  is 
Case.       no  presumption  of  law  that  it  is  false  or  that  the  law 
considers  such  statement  cannot  be  relied  upon  ;  but 
such  confessions  are  rejected  because  it  is  supposed 
that  it  would  be  dangerous  to  leave  such  evidence  to 
the  jury.     A  simple  caution  to  the  accused  to  tell  the 
truth,  if  he  says  anything,  it  has  been  decided  not  to 
be  sufficient  to  prevent   the  statement  made   being 
given  in  evidence;  and  although  it  may  be  put  that 
when  a  person  is  told  to  tell  the  truths  he  may  pos- 
sibly understand  that  the  only  thing  true  is  that  he  is 
guilty,  that  is  not  what  he  ought  to  understand.     He 
is  reminded  that  he  need  not  say  anything,  but  if  he 
says  anything  let  it  be  true.     It  has  been  decided  that 
that  would  not  prevent  the  statement  being  received 
in  evidence  by  Littledale  J.,  in  the  case  of  Rex  v. 
Court,  7  Car.  &P.  486,  and  by  Rolfe  B.,  in  a  case  at 
Gloucester,  JR.  v.  Holmes,  1  Car.  &  K.  248;  but  where 
the  admonition  to  speak  the  truth  has  been  coupled 
with  any  expression  importing  that  it  would  be  better 
for  him  to  do  so,  it  has  been  held  that  the  confession 
was  not  receivable, — the  objectionable  words  being  that 
it  would  be  better  to  speak  the  truth, .because  they 
import  that  it  would  be  better  for  him  to  say  some- 
thing.  This  was  decided  in  the  case  of  Meg.  v.  Gamer, 
1  Den.  C.  C.  329.     The  true  distinction  between  the 
present  case  and  a  case  of  that  kind  is,  that  it  is  left  to 
the  prisoner  a  matter  of  perfect  indifference  whether 
he  should  open  his  mouth  or  not.    With  regard  to  the 
cases  of  Beg.  v.  Dreu^  and  Reg.  v.  Morton^  vrith  the 
greatest  respect  for  my  Brother  Coleridge,  I  do  not  ap- 
prove of  the  decision  in  the  former  or  of  the  arguments 
used  to  uphold  it  in  the  latter.     I  think  the  statement 
made  by  the  prisoner  in  Reg.  v.  Drew  ought,  not  to 
have  been  rejected.     He  was  told  '^  that  what  he  said 
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would  be  taken  down  and  would  be  used  for  him,  or  1852. 
against  him  at  the  trial."  The  whole  effect  of  the  Baldry's 
sentence  was,  that  the  man  was  told  that  whatever  he  ^^^®* 
said  would  be  taken  down  and  used  as  evidence  in  the 
cause, — that  is,  the  truth  would  be  stated  on  the  trial. 
I  first  heard  of  the  opinion  of  my  Brother  Maulb  in 
1845,  and  I  required  it  to  be  vouched  either  by  print 
or  a  manuscript  note  that  there  had  been  such  a 
decision.  With  every  veneration  for  the  opinions  of 
my  Brother  Maule,  I  cannot  agree  with  his  view  on 
this  subject,  and  I  have  myself  decided  the  other  way, 
offering  to  reserve  a  case  for  the  consideration  of  the 
Judges.  The  question  now  is,  whether  the  words 
employed  by  the  constable  ^*  he  need  not  say  anything 
io  criminate  himself;  what  he  did  say  would  be  taken 
down  and  used  as  evidence  against  him"  amount  either 
to  a  promise  or  a  threat  ?  We  are  not  to  torture  this 
expression,  or  to  say  whether  a  man  might  have  mis- 
understood their  meaning,  for  the  words  of  the  statute 
might  by  ingenuity  be  suggested  to  raise  in  the  mind 
of  the  prisoner  very  different  ideas  from  that  which  is 
the  natural  meaning.  The  words  are  to  be  taken  in 
their  obvious  meaning.  It  is  very  important  for  the 
protection  of  innocence  that  any  man  charged  with  a 
crime  should  be  told  at  the  time  of  his  apprehension 
what  that  charge  is.  Attention  should  be  paid  to  any 
communication  made  by  him  at  that  time,  because  gene- 
rally a  prisoner  has  no  means  of  paying  for  witnesses. 
The  accused  may  frequently  be  in  a  situation  at  once 
to  say  that  he  was  in  such  a  place  and  could  prove  an 
dlihij  and  may  be  able  to  make  some  statement  of  ex- 
treme importance,  in  order  to  show  that  he  did  not 
commit  the  crime,  or  was  not  the  person  intended  to 
be  charged.  In  criminal  trials  I  make  a  point  of  in- 
quiring whether  the  prisoner  made  a  statement  on 
being  first   taken   into  custody,  and  I  have  known 
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1852.  repeatedly  an  acquittal  occur  chiefly  on  the  grounds  of 
Baldry'b  ^^^^  the  prisoner  stated  at  the  time  of  his  apprehen- 
Case.  siQQ,  It  is  proper  that  a  prisoner  should  be  cautioned 
not  to  criminate  himself;  but  I  think  that  what  he 
says  ought  to  be  adduced  either  as  evidence  of  bis 
guilt,  or  as  evidence  in  his  favour.  For  these  reasons, 
I  think  that  the  Lord  Chief  Justice  properly  received 
the  confession  at  the  trial. 

Parke  B. — I  entirely  agree  with  the  Lord  Chief 
Baron  and  with  the  view  taken  by  Lord  Campbell  at 
the  trial.  The  prisoner  was  tried  upon  an  indictment 
charging  him  with  having  administered  poison  to  bis 
wife  with  intent  to  murder  her.  On  the  part  of  the 
prosecution  a  police  constable  was  called,  whose  evi- 
dence thus  began  :  *'  I  went  to  the  prisoner's  house  on 
the  17th  December.  1  saw  the  prisoner.  Dr.  Vincent^ 
and  Pagej  another  constable,  were  with  me.  I  told 
him  what  he  was  charged  with;  he  made  no  reply, 
and  sat  with  his  face  buried  in  his  handkerchief.  I 
believe  he  was  crying.  I  said  he  need  not  say  anything 
to  criminate  himself j  what  he  did  say  would  be  taken 
down  and  used  as  evidence  against  him"  Objection 
was  made  on  behalf  of  the  prisoner  that  what  he 
then  said  was  not  admissible.  His  Lordship  thought 
that  the  words  of  the  statute  were  merely  a  direc- 
tion, and  that  although  the  caution  of  the  constable 
differed  from  that  directed  by  11  &  12  Vict.  c.  42, 
s.  18)  to  be  given  by  the  justice  to  the  prisoner 
in  the  word  "  will "  instead  of  **  may,"  it  did  not 
amount  to  any  promise  or  threat  to  induce  the  prisoner 
to  confess ;  that  it  could  have  no  tendency  to  induce 
him  to  say  anything  untrue ;  and  that  in  spite  of  it, 
if  he  did  afterwards  confess,  the  confession  must  be 
considered  voluntary.  In  that  I  entirely  concur,  and 
I  think  that  the  reasons  given  by  the  Lord  Chief 
Justice  are  satisfactory.     By  the  law  of  England^  io 
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order  to  render  a  confessioD  admissible  in  evidence  it  1852. 
must  be  perfectly  voluntary ;  and  there  is  no  doubt  baldby's 
that  any  inducement  in  the  nature  of  a  promise  or  ^8«- 
of  a  threat  held  out  by  a  person  in  authority,  vitiates 
a  confession.  The  decisions  to  that  effect  have  gone  a 
long  way ;  whether  it  would  not  have  been  better  to 
have  allowed  the  whole  to  go  to  the  jury,  it  is  now  too 
late  to  inquire,  but  I  think  there  has  been  too  much 
tenderness  towards  prisoners  in  this  matter.  1  confess 
that  I  cannot  look  at  the  decisions  without  some  shame 
when  I  consider  what  objections  have  prevailed  to 
prevent  the  reception  of  confessions  in  evidence ;  and 
I  agree  with  the  observation  of  Mr.  Pitt  Taylor^  that 
the  rule  has  been  extended  quite  too  far,  and  that 
justice  and  common  sense  have,  too  frequently,  been 
sacrificed  at  the  shrine  of  mercy.  We  all  know  how 
it  occurred.  Every  Judge  decided  by  himself  upon  the 
admissibility  of  the  confession,  and  he  did  not  like  to 
press  against  the  prisoner,  and  took  the  merciful  view 
of  it.  If  the  question  were  res  nova  I  cannot  see  how 
it  could  be  argued  that  any  advantage  is  offered  to 
a  prisoner  by  his  being  told  that  what  he  says  will 
be  used  in  evidence  against  him.  I  have  the  most 
unfeigned  respect  for  Coleridge  J.  and  Maule  J.,  and 
in  deference  to  their  decisions,  I  offered  to  reserve  a 
case  at  Aylesbury,  but  I  cannot  concur  in  their  judg- 
ment. I  have  reflected  on  Meg.  v.  Drew  and  Reg.  v. 
Morton,  and  I  have  never  been  able  to  make  out  that 
any  benefit  was  held  out  to  the  prisoner  by  the  caution 
employed  in  those  cases.  We  ought  therefore  to  be 
extremely  obliged  to  Lord  Campbell  for  having 
reserved  the  point  in  order  that  it  might  be  settled. 

£rl£  J. — I  think  that  the  statement  of  the  prisoner 
was  properly  received.  In  my  opinion  the  best 
defence  of  innocence  is  founded  on  the  statement  which 
he  is  shown  to  have  used  when  first  accused  ;  and  I 

vol.    II.  I    I 
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1853.      ^^  ^f  opinion  that  when  a  confession  is  well  proved 

Baldry's  ^'  ^®  ^^^  ^^^^  evidence  that  can  be  produced ;  and 
Caae.  that  unless  it  be  clear  that  there  was  either  a  threat,  or 
a  promise  to  induce  it»  it  ought  not  to  be  excluded.  I 
am  much  inclined  to  agree  with  Mr.  Pitt  Taylor ;  and 
according  to  my  judgment,  in  many  cases  where  con- 
fessions have  been  excluded,  justice  and  common  sense 
have  been  sacrificed,  not  at  the  shrine  of  mercy,  but  at 
the  shrine  of  guilt.  The  words  "  will^*  or  **  may"  as 
used  in  the  caution  are,  in  effect,  the  same ;  one  being 
absolute,  the  other  contingent.  In  the  able  argument 
that  has  been  addressed  to  us,  it  has  been  contended 
that  the  assurance  that  the  statement  will  be  used, 
promises  an  advantage,  and  should  therefore  exclude 
the  confession  ;  whilst  it  is  admitted  that  this  supposed 
advantage  promised  contingently  does  not  exclude  it. 
But  if  it  be  an  advantage  when  promised  positively, 
it  is  also  a  promise  of  advantage  when  made  contin- 
gently, and  if  it  does  not  exclude  in  one,  neither  ought 
it  in  the  other. 

Williams  J. — I  am  entirely  of  the  same  opinion. 
What  was  said  to  the  prisoner  was  nothing  more  than 
that  what  he  said  would  not  be  kept  secret,  but  would 
be  used  in  evidence ;  and  it  is  an  over -refinement  to 
say  that  a  statement  made  after  such  a  caution  was 
inadmissible. 

Lord  Campbell  C.  J. — I  adhere  to  the  opinion 
which  I  formed  at  the  trial.  The  rule,  I  take  to  be 
as  Mr.  Mills  has  stated  it,  that  if  there  be  any 
worldly  advantage  held  out,  or  any  harm  threatened, 
the  confession  must  be  excluded.  The  reason  is,  not 
that  the  law  supposes  that  the  statement  will  be  false, 
but  that  the  prisoner  has  made  the  confession  under  a 
bias,  and  that,  therefore,  it  would  be  better  not  to  sub- 
mit it  to  the  jury.  If  the  matter  were  res  integra  I 
should  perhaps  have  doubted  whether  it  might  not 
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have  been  advisable  to  allow  the  confession  to  be  given 
in  evidence,  and  let  the  jury  give  what  weight  to 
it  they  pleased ;  but  I  do  not  in  the  slightest  degree 
intend  to  break  in  upon  the  rule  laid  down  by  Mr. 
Mills.  With  regard  to  the  decisions  of  my  Brother 
Coleridge  and  my  Brother  Maule,  with  the  greatest 
respect  for  them,  I  disagree  with  their  conclusions.  It 
was  in  deference  to  their  ruling  that  I  reserved  this 
point,  not  that  I  entertained  any  doubt  upon  the  ques- 
tion myself.  I  am  very  glad  to  find  that  all  this  Court 
concur  in  the  view  which  I  took  at  the  trial,  that  the 
evidence  was  admissible. 


1852. 


Baldry's 

Case. 


Note. — ^The  subjoined  case,  re- 
ferred to  in  the  argnment  of  the 
foregoing  case,  deciding  an  im« 
portant  point  of  evidence  is  here 
inserted  in  a  corrected  form.  The 
eiddence  is   taken  from  the  MS. 


Notes  of  Baron  Parks,  who  has 
kindly  permitted  the  Editor  to 
use  them,  and  is  included  within 
brackets ;  the  argument  stands  as 
in  the  original  report : — 


RsoiNA  V.  Hbnry  Warrinoham. 
Coram  Parks  B.    Surrey  Spring  Assizes,  1851. 


The  prisoner  was  indicted  for 
Mealing  a  quantity  of  brown  duck, 
the  property  of  two  persons,  carry- 
ing on  business  in  partnership,  in 
whose  shop  he  served,  llie  first 
witness  was  one  of  the  prose- 
cutors : 

[I/ttire  Blakemore.  Waterproof 
clothes  manufacturer  in  Tboley 
Street,  My  brother  is  in  part' 
nership.  Prisoner  was  in  my  em<' 
ploy  24  th  January.  In  evening  he 
had  charge  of  the  goods  in  the 
shop.  On  the  11th  March  I  mis- 
sed a  piece  of  duck,  thirty-six  yards 
in  length,  worth  i4s,  (it  was  taken 
25th  February).  I  accused  pri- 
soner and  he  made  no  answer.  I 
went  to  the  station-house ;  I  heard 
something  then  spoke  to  prisoner 
again.  I  said,  it  is  qf  no  use  to 
deny;   I  have  seen  the  piece  of 


goods  at  the  station-house.     He       1.  In  order 
said,  he  would  not  have  done  it,  if  ^  render  a 
he  had  not  been  persuaded  to  it.  ^^^"^^ 
I  told  him,  it  would  be  the  best  for  gible  the  pro- 
Aim,  if  he  would  tell  how  it  was  secution  most 
transacted— this  not  till  some  time  ^^V^  affirma- 
after.    I  did  not  say  I  would  not  a^'LfactLn  of 
prtsecute  him;  I  did  not  say  he  the  Judge,  that 
should  not  lose  his  situation.    My   '*  ^^  »ot  te«n 
brother  was  present,  he  did  not  say  ^*  fXen^ 
anything.  of  an  improper 

Cross-examined.    I  have  not  been  inducement:  if 

in   Horsemonger  Gaol;    never  in  ?"'?R®*''  ^ 
*  1.  J         1        doubtful  on  the 

any  prison;    never    had    a   key  evidence  the 

turned  on  me  for  a  day.    I  was  cdnfeasion 

taken  to  a  police  station  for  selling  <w;gbt  to  be 

cherries, — anight.    It  was  because  '^^j^^'^n 

I  would  not  move  on.    I  got  out  indictment  for 

at  twelve ;  I  was  let  off.    I  decline  stealing  the 

to  answer  the  question  as  to  an-  ^^*^  ^[  ^^^ 

other  time.     I  was  not  locked  up  partnership,  a 

more  than  twice.    I  was  not  pun-  confession 


made  after  an 

inducement  to  confess  has  been  held  out  in  their  absence  by  the  wife  of  one  of  them,  who  assisted  in 
the  management  of  their  business,  is  inadmissible. 

I  I  2 
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IgKc^         ished.    I  do.  not  recollect  what  it 
"'  was  for ; — three  years  ago  for  the 


Baldry's  cherries ;  the  other  six  or  seven 
Case.  years  ago  for  an   assault.    I  re- 

ceived no  punishment.  I  don*t 
know  what  kind  of  assault.  Pri- 
soner had  been  in  my  employ  two 
months.  Brother  is  not  here,  I 
left  him  at  our  shop ;  brother  was 
in  this  Court  in  the  morning ;  he 
went  away  about  eleven,  but  I  will 
not  swear  as  to  the  time.] 

Locke,  for  the  prisoner,  objected 
to  admissibility  of  the  confession. 

Parke  B. — It  certainly  does  not 
appear  that  the  confession  was  not 
made  in  consequence  of  an  im- 
proper inducement. 

FT.  M,  Best,  for  the  prosecution. 
It  does  not  appear  that  the  confes- 
sion was  made  in  consequence  of 
such  an  inducement  If  the  evi- 
dence leaves  that  fact  doubtful, 
the  onus  does  not  lie  on  the 
prosecution  to  prove  the  nega- 
tive. 

Parks  B. — Yes,  it  does.  You 
are  bound  to  satisfy  me  that  the 
.  confession,  which  you  seek  to  use 
in  evidence  against  the  prisoner, 
was  not  obtained  from  him  by  im- 
proper means.  I  am  not  satisfied 
of  that,  for  it  is  impossible  to  col- 
lect from  the  answers  of  this 
witness  whether  such  was  the  case 
or  not 

This  confession  was  therefore 
rejected.  [I  reject  the  evidence  of 
admission,  not  being  satisfied  that 
it  was  voluntary.  —  MS.  Parke 

B.] 

The  wife  of  the  other  prosecutor 
was  then  examined : 

[Jcme  Blakemore,  Wife  of  bro- 
ther of  prosecutor.  On  11th  of 
March  I  said  to  prisoner,  there  is  a 
piece  of  duck  lost,  do  you  know 
anything  about  it  ?  He  made  no 
answer,  but  went  out.  He  after- 
wards beckoned  me,  and  told  me. 


if  my  husband  would  take  JVUUam 
Dear  and  Bristol  Jack,  he  would 
tell  all.  I  had  said  nothing  to  him 
before  that,  he  said  that  night 
Prosecutor  and  the  brother  had 
not  been  to  station  and  returned ; 
they  were  absent;  then  the  pri- 
soner told  me,  that  night  fortnight, 
that  William  Dear  had  come  to  the 
window  and  told  him  he  was  not 
half  wide  awake  enough,  and  that 
if  he  could  get  him  a  piece  of  duck, 
he  would  put  it  away  for  him,  aod 
that  he,  after  hesitating,  said  he 
would,  and  that  fVUliam  Dear, 
Jos,  Gillen,  and  Bristol  Jack  would 
be  at  the  turning  nearly  right  op- 
posite, and  William  Dear  was  to 
whistle,  and  Warringham  was  to 
turn  his  back,  and  Jos.  Gillen  was 
to  come  in  and  take  the  duck 
away ;  and  that  prisoner  did  so, 
and  put  duck  in  the  comer,  and 
turned  his  face  when  William  Dear 
whistled,  and  that  all  the  three 
took  it,  and  Gillen  carried  it.  I 
did  not  tell.  I  told  prisoner  I 
would  not  tell  until  he  told  him- 
self. I  did  not  teU  prosecutor 
till  prisoner  told  me  some- 
thing. 

Cross-examined.  Prosecutor  is 
married.  I  do  not  answer  as  to 
having  been  in  any  trouble. 
"  Were  you  in  prison  ?"  I  am  not 
bound  to  answer  that.  I  have 
been  married  four  years  the 
22nd  of  last  August,  I  was 
working  in  a  manufactory.  I  was 
living  with  my  mother  eleven 
months.  I  was  working  at  Mr. 
Wilson's,  I  did  not  tell  prisoner 
if  he  told  me  I  would  not  tell.  I 
told  him,  perhaps  it  would  be  better 
for  him,  \f  he  would  teU  them  how 
we  had  been  robbed^  and  put  us  on 
our  guard.  I  do  occasionally  take 
the  management  qf  the  shop.  I 
manage  the  shop  in  my  brother 
and  husband's  absence,  and  five  tt 
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the  house,  I  stand  behind  the 
coanter  and  serve.] 

Parke  B.— Is  this  admissible  ? 

Best,  An  inducement  by  the 
prosecutor's  wife  renders  a  confes- 
sion inadmissible  only  when  it  is 
held  out  in  the  presence  of  her 
husband.  An  inducement  by  the 
wife  of  a  constable  will  not  vitiate 
a  confession. 

Parks  B. — The  wife  of  a  con- 
stable has  no  control  over  the  pri- 
soner. This  woman,  being  the 
wife  of  one  of  the  prosecutors,  and 
concerned  in  the  management  of 


their  business,  must  be  looked 
upon  as  a  person  in  authority. 

This  confession  was,  therefore, 
likewise  rejected.  [I  think  inad- 
missible.   MS.  Parkr  B.] 

^Samuel  Congdon.  Prisoner  was 
delivered  to  me  on  a  charge;  he 
said,  there  were  others  concerned 
as  well  as  I.  I  did  not  speak  to 
him  before;  this  was  on  the  12th 
March,'] 

There  being  no  other  evidence* 
a  verdict  of  Not  guilty  was  returned. 

See  the  case  of  Reg,  v.  Hannah 
Moore,  post. 


1852. 


Baldry's 
Case. 


REGINA  V.  JOHN  SMITH. 


1853. 


At  the  Epiphany  Quarter  Sessions  held  by  adjourn*  The  prisoner 
ment  at  Swansea^  in  the  county  of  Glamorgan^  on  his  pocket 
the   9th  January,  1852,  the  prisoner,  John   Smith,  ?[P*®^®^^ 
was  indicted   before  ff.  A.  Bruce,  Esq.,  and  other  properly 
Justices  of  the  sanoe  county,  for  having,  on  the  3rd  ali'^peJnT'^ 
December.  1851,  *'  one  piece  of  paper  stamped  with  a  etarap,  hav- 

,  .  ,  ^        ;  ingledthe 

certain  stamp  denoting  the  pafyment  of  a  duty  to  our  prosecutor  to 
Sovereign  Lady  the  Queen  of  sixpence  of  the  property  ^f  wis  about 
&c.  of  Thomas  Henderson  feloniously  stolen,  &c."  to  pay  him 

The  prosecutor,  Thomas  Henderson,  had  been  time-  4/.  lu.  ijrf. 
keeper  and  general  clerk  to  Isaac  Powell,  a  railway  fy^^^o^J'^ 
contractor,  whose  employment  he  left  in  November,  Tlie  prose- 
1851.     The  prosecutor  applied  frequently,  and  with-  upon  the 
out  success,  to  Powell  for  payment  of  wages  due  to  ^^•^t'^fYSb 
him.     On  the  3rd  December,  1851,  prosecutor  went  money; 
to   a   public   house   where   he  saw  Powell  and   the  the^prrsonw 
prisoner,  who   was  a  ganger  (or  foreman)   in    the  took  up  the 

left  the  pro- 
secutor with* 
out  paying  him ;  and  the  jury  found  that  he  took  it  with  intent  to  defraud :  Held,  that 
the  prisoner  could  not  be  convicted  of  larceny,  the  prosecutor  never  having  had  such  ^ 
possession  of  the  paper  as  would  have  enabled  him  to  maintain  trespass, 
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1852.  employ  of  Powell.  Prosecutor  asked  Powell  if  he 
S^jYj,»g  was  going  to  settle  with  him?  Powell  answered 
Case.  "Yes;"  and  said  that  he  would  send  the  prisoner  up 
to  his  house  to  his  (Powell's)  wife  for  the  money. 
Powell  then  left  the  house,  and  prisoner  followed  him. 
In  about  two  minutes  prisoner  returned,  and  beckoned 
the  prosecutor  to  come  to  him  into  the  front  parlour; 
prosecutor  went  there.  They  were  alone,  and  made 
up  between  them  the  balance  of  wages  due  to  prose- 
cutor, which  they  fixed  at  4:1.  lis.  l^d.  Prisoner 
then  took  out  of  his  pocket  a  sixpenny  stamp  and  put 
it  on  the  table.  Prosecutor  took  the  stamp  and  pulled 
it  towards  himself,  and  asked  the  prisoner  whether  he 
(prosecutor)  should  write  a  receipt  for  the  full  sum  of 
lOZ.  16«.,  or  for  the  balance.  Prisoner  said  **  for  the 
balance."  While  prosecutor  was  writing  he  observed 
the  prisoner  pull  out  a  fist  full  of  silver  and  turn  it 
over  in  his  hand.  When  prosecutor  had  written  out 
the  receipt,  prisoner  took  it  up  and  went  out  of  the 
room.  Prosecutor  followed  him  and  said,  *^  Smith,  you 
have  not  given  me  the  money."  Prisoner  said,  "  It's 
all  right."  Prosecutor  repeatedly  asked  prisoner  for 
the  money,  but  in  vain.  On  the  evening  of  the  same 
day  prosecutor  met  Powell  and  the  prisoner  together, 
and  asked  Powell  if  he  had  given  prisoner  any  money 
for  him ;  Powell  said  "  No;  but  my  wife  has."  Pro- 
secutor said  he  had  not  had  the  receipt.  "Well," 
answered  Powell,  "  he  (the  prisoner)  would  not  have 
the  receipt,  if  you  (the  prosecutor)  had  not  had  the 
money." 

The  learned  Chairman  told  the  jury,  after  much 
doubt,  that  if  they  believed  the  evidence,  the  stamped 
receipt  was  the  property  and  was  in  the  possession  of 
the  prosecutor  at  and  after  the  time  of  his  writing  the 
receipt;  and  that  if  they  believed  the  prosecutor's 
statement,  and  should  be  of  opinion  that  the  prisoner 
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took  the  receipt  out  of  such  possession  with  a  fraudu-       1852. 
lent  intent,  they  might  convict  him  of  larceny.  Smith's^ 

The  jury  returned  a  verdict  of  guilty,  and  the  pri-        Caae. 
soner  was  sentenced  to  imprisonment  for  four  calendar 
months  with  hard  labour. 

The  Counsel  for  the  prisoner  raised  the  following 
objections : — 

1st.  That  there  was  not  such  a  property  and  pos- 
session in  the  prosecutor  as  to  support  the  charge  laid 
in  the  indictment. 

2nd.  That  there  was  no  evidence  of  a  felonious 
taking. 

The  Chairman  thereupon  reserved  the  case  for  the 
consideration  of  the  Judges  and  begged  their  opinion 
thereon. 

On  the  24th  Aprils  a.  d.  1852,  this  case  was  con- 
sidered by  Pollock  C.  B.,  Parkb  B.,  Erle  J.,  Tal- 
FOURD  J.,  and  Crompton  J. 

Terry,  for  the  Crown,  read  the  case  and  cited  Rex  v. 
Pkipoe^  2  Leach  C.  C.  673.  There  the  prosecutor  was 
compelled  by  duress  to  sign  a  promissory  note,  which 
had  been  previously  prepared  by  the  defendant,  who 
produced  it,  and  withdrew  it  again  as  soon  as  it  was 
signed,  and  a  great  difference  of  opinion  existed  among 
the  Judges  as  to  whether  there  was  a  larceny  or  not. 

Parks  B. — ^The  stamped  paper  never  was  in  the 
prosecutor's  possession,  and  the  prisoner  cannot  be 
cpnvicted  of  stealing  it  unless  the  prosecutor  had  such 
a  possession  of  it  as  would  enable  him  to  maintain 
trespass.  It  was  merely  handed  over  for  him  to  write 
upon  it. 

Terry.  But  it  is  found  that  it  was  obtained  from  the 
prosecutor  by  the  prisoner  with  an  intent  to  defraud. 

Parkb  B. — It  is  like  the  case  of  Rex  v.  Hart^  6  Car. 
&  P.  106,  where  the  prisoner  was  indicted  for  stealing 
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1852.  an  imperfect  bill  of  exchange.  There  the  prisoner  pro- 
Smith's  duced  from  his  pocket  book  ten  blank  stamps,  and  the 
Case,  prosecutor  wrote  on  each  of  them  the  words  **  payable 
at  Messrs.  Praed  and  Co.,  189,  Fleet  Street^  London** 
Nothing  was  written  on  the  stamps  at  that  time  but 
these  words  ;  and  the  prisoner  took  the  stamps  away. 
The  prosecutor  saw  him  again  several  days  afterwards, 
when  he  said  that  the  prosecutor  had  omitted  to  sign 
his  name,  and  he  again  produced  the  ten  pieces  of 
paper ;  the  prosecutor  signed  them  and  wrote  "  ac- 
cepted'' on  each  of  them,  and  gave  them  to  the 
prisoner  again.  He  said  he  would  send  the  money  in 
a  few  days  by  the  mail,  but  it  was  never  sent.  Liitk' 
dale  J.  observed,  in  giving  judgment,  "If  a  person  by 
false  representation  obtains  the  possession  of  the  pro- 
perty of  another,  intending  to  convert  it  to  his  own 
use,  this  is  felony ;  but  the  property  must  have  beea 
previously  in  the  possession  of  the  person  from  whom  it 
is  charged  to  have  been  stolen.  Now,  I  think  that 
these  papers,  in  the  state  in  which  they  were,  were^A^ 
property  of  the  prisoner.  He  took  them  from  his 
pocket,  and  the  prosecutor  never  had  them  except  for 
the  purpose  of  writing  upon  them ;  they  were  never 
out  of  the  prisoner's  sight ;  the  prosecutor  whites  upoa 
them  as  he  intended,  and  the  prisoner  immediately 
has  them  again.  I  think  that  the  prisoner  cannot  be 
considered  as  having  committed  a  trespass  in  the 
taking,  as  they  were  never  out  of  his  possession  at  all.*' 
In  the  same  way  here,  the  prosecutor  never  had  the 
possession  of  the  stamped  paper. 

Terry.  In  the  case  of  hex  v.  Hart,  the  articles 
alleged  to  have  been  stolen  were  imperfect  bills  of 
exchange.  Here  the  case  is  somewhat  different;  a 
receipt  for  a  sum  of  4?.  10s.  l\d. — a  debt  due  to  the 
prosecutor,  is  obtained  from  the  prosecutor  by  fraud. 
Parke  B. — But  there  was  never  any  property  in 
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the  stamped  paper  in  the  prosecutor.     It  was  never       1852. 
delivered  to  him  to  keep.  Smith's 

Terry.     It  is  submitted  that  he  had  a  property  in        ^*®®- 
it  as  a  bailee  (a)  ? 

Parke  B. — No.  It  was  never  intended  that  he 
should  retain  it.  It  was  merely  handed  to  him  to  write 
upon  it. 

Pollock  C.  B. — Could  the  prosecutor  have  brought 
an  action  of  trover  for  the  stamped  paper  ? 

Terry.    I  apprehend  he  could. 

Parke  B. — That  is  another  question.  Littledale  J. 
says  that  he  could  not  maintain  an  action  of  trespass. 

The  Judges  were  all  of  opinion  that  this  was  not  a 
case  of  larcenv,  and  the  conviction  was  ordered  to  be 
quashed. 

(a)  As  to  the  cases  where  a  man      his  won  goods  from  a  hailee,  see  4 
may  commit  larceny  by  stealing     BL  Com.  231,  and  note  by  Chitty. 


REGINA  V.  WILLIAM  GREENWOOD.  1852. 


The  prisoner  William  Greenwood  and  one  Johnson  '^^  prisoner 

/  .  and  one  j. 

were  tried  before  Talfourd  J.  at  the  last  Assizes  for  were  indicted 
the  city  of  Exeter^  for  a  misdemeanor  in  knowingly  meanOT  in^ 
utterinff  a'  counterfeit  shilling.  uttering  a 

.  ,  ,      counterfeit 

The  evidence  proved  that  the  uttering  charged  in  coin.   The 
the  indictment  was  effected  by  the  prisoner /oA»5t?w  in  cffe^ed  by" 

J,  in  the  ab- 
sence of  the 
prisoner,  but  the  jury  found  that  they  were  both  engaged  on  the  evening  on  which  the 
uttering  took  place,  in  the  common  purpose  of  uttering  counterfeit  shillings,  and  that 
in  pursuance  of  that  common  purpose  J.  uttered  the  coin  specified  in  the  indictment : 
Held,  that  the  prisoner  was  rightly  convicted  as  a  principal,  there  being  no  accessories 
in  misdemeanor. 

Note. — Rexy.  Else,  Russ.  &  Ry.  142,  and  Reg.  v.  Page  and  Jones,  1  Russ.  on  Crimes, 
82,  are  overruled. 
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1853. 


Grebn- 

wood's 

Case. 


the  absence  of  Greenwood;  but  that  both  prisoners 
were  together  before  the  uttering,  each  offering  coun- 
terfeit shillings  of  the  same  description  with  that  uttered 
by  Johnson ;  that  they  both  brought  food  purchased 
with  the  proceeds  of  such  utterings  to  a  common  lodg- 
ing; and  that  Greenwood  was  taken  on  the  same 
evening  with  a  counterfeit  shilling  of  the  same  mould 
in  his  possession  and  with  eight  good  sixpences  and 
five  fourpenny  pieces,  which  left  no  doubt  of  their 
joint  engagement  in  a  common  purpose  of  uttering  base 
shillings  and  sharing  in  the  proceeds. 

As  to  Johnson  the  case  was  without  doubt ;  as  to 
Greenwood  the  learned  Judge  directed  the  jury,  that  if 
they  thought  he  was  engaged  on  the  evening  in  ques- 
tion with  Johnson  in  the  common  purpose  of  uttering 
counterfeit  shillings — ^having  one  stock  of  such  coin — 
for  their  mutual  benefit ;  and  if,  in  pursuance  of  such 
purpose,  Johnson  uttered  the  shilling,  they  ought  to 
find  Greenwood  guilty,  subject  to  the  question  of  law 
which  arose  on  the  facts  as  to  whether  the  actual  pre- 
sence of  Greenwood,  or  so  near  neighbourhood  as  to 
amount  to  association  in  the  very  act,  was  necessary  to 
support  the  charge. 

The  jury  found  both  prisoners  guilty,  and  his  Lord- 
ship sentenced  both  to  six  months'  imprisonment  with 
hard  labour;  but,  in  deference  to  the  authority  of  the 
case  of  The  King  v.  JS&e,  Russ.  &  R.,  C.  C.  R.  142  (a), 


(a)  The  prisoners  Job  and  Sarah 
Else  were  indicted  for  uttering  a 
bad  shilling,  having  other  bad 
shillings  in  their  possession  at  the 
time.  Upon  the  evidence  it  ap- 
peared, that  the  uttering  was  by 
the  woman  alone,  on  the  30th  of 
January,  in  the  absence  of  the 
man ;  that  they  both  slept  together 
on  the  29th  and  31st ;  and  that  on 
the  30th  the  man  offered  for  sale  a 
large  quantity  of  bad  shillings  and 


sixpences,  and  also  that  they  vere 
both  searched  on  the  31  st,  when 
upon  the  man  was  found  a  large 
quantity  of  bad  shillings,  and  apon 
the  woman  were  found  six  bid 
shillings.  The  prisoners  were  upon 
this  evidence  both  convicted  of  the 
double  offence,  on  the  gronnd  that 
both  being  engaged  in  the  same 
illegal  traffic,  the  act  of  one  was 
the  act  of  both :  but  upon  the  case 
being  reserved,  the  Judges  held  the 
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and  the  opinion  of  Mr.  Justice  Coleridob  in  The      1852. 
Omen  v.  Page^  1  Russ.  on  Crimes,  82  (a),  reserved  "gbkkn^ 
the  question  whether  Greenwood  was  properly  convicted 
for  the  judgment  of  the  Court  of  Criminal  Appeal. 

On  the  24th  of  Aprils  a.  d.  1852,  this  case  was  con- 
sidered by  Pollock  C.  B.,  Parke  B.,  Erle  J.,  Tal- 
FOURO  J.,  and  Crompton  J. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
prisoners  have  been  properly  convicted.  Evidence  of 
participation  was  submitted  to  the  jury,  and  the  jury 
have  found  that  the  prisoners  were  engaged  in  a  com- 
mon purpose,  and  that  they  both  were  guilty. 

Parke  B. — I  am  of  the  same  opinion.  At  common 
law  persons  who,  in  felony,  would  have  been  accessories 
before  the  fact,  in  misdemeanor  were  treated  as  prin- 
cipals. I  think,  therefore,  that  the  cases  of  Rex  v. 
Else  and  Reg.  v.  Page  and  Jones  were  wrongly  decided, 
and  the  comments  on  those  decisions  in  1  Russell  on 
Crimes,  82,  are  well  worthy  of  consideration  ""6).    The 


woman  alone  liable  to  be  con- 
victed, and  that  of  the  sinf^le 
offence  only.  Eex  y.  Else,  East. 
Tenn,  1808,  Rnss.  &  Ry.  142. 

(a)  Page  and  Joites  were  in- 
dicted under  2  Wm.  4,  c.  34, 
s.  7t  for  uttering  counterfeit  half- 
crowns  twice  on  the  same  day; 
and  it  appeared  that  they  were 
seen  at  different  times  in  the  morn- 
ing together,  and  that  Page  went 
into  an  inn,  leaving  Jones  about 
twelve  yards  off  in  the  street, 
whilst  Page  passed  one  half-crown 
in  a  room,  which  was  out  of  sight 
of  Jones.  Page  then  came  out, 
joined  Jones,  and  they  went  toge- 
ther to  another  inn,  where  Jones 
went  in  and  passed  another  half- 
crown,  leaving  Page  standing  about 
twelve  yards  off  in  the  street,  and 


out  of  sight  of  where  Jones  passed 
the  half-crown.  Colbridob  J. 
said,  he  thought  the  true  principle 
was,  whether  the  one  prisoner  was 
so  near  to  the  other  as  to  help  to 
get  rid  of  the  money,  which  he  did 
not  think  the  evidence  proved  in 
this  case.    1  Russ,  Crimes,  82. 

(6)  The  following  are  the  remarks 
of  the  learned  annotator  on  RusseU 
referred  to  by  Parke  B.  : — 

Reg,  V.  Page  and  Jones,  Here^ 
ford  Sp.  Ass.  1841,  MS.  The 
jury  convicted  both.  I  suggested 
in  this  case  that  Reso  v.  Else  had 
proceeded  on  a  fallacy.  It  was 
considered  in  the  same  light  as  a 
felony,  and  the  rule  as  to  principal 
and  accessory  applied  to  it,  which 
was  erroneous,  as  it  was  a  misde* 
meanor,  and  therefore  aU  persons 
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distinction  is  now  abolished  by  statute,  for  by  11  & 
12  Vict  c.  46,  an  accessory  before  the  fact  whether 
the  same  be  a  felony  at  common  law  or  by  statute, 
may  be  indicted,  tried,  convicted,  and  punished  in  all 
respects  as  if  he  were  the  principal  felon  (a).    The  only 


taking  part  in  it  were  principals, 
though  absent.  The  learned  Judge 
made  no  direct  allusion  to  this 
suggestion,  which  seems  to  me  to 
deserve  consideration ;  the  rule  is, 
that  in  misdemeanors  all  persons 
concerned  therein  are  principals; 
4  BL  Com.  36;  1  Hale,  613;  12 
Co.  81 ;  Dalt.  c.  I6l ;  2  Inst.  183 ; 
Co.  Utt.  57 ;  Fost.  73 ;  Baiter  v. 
Rogers,  Cro.  Eliz.  788 ;  and  what- 
ever would  make  a  person  acces- 
sory in  felony  makes  him  a  prin- 
cipal in  crimes  where  there  are  no 
accessories.  It  has  been  so  held 
in  treason;  12  Co.  81;  Stamf. 
P.  C.  40.  In  all  these  cases  of 
uttering  the  evidence  would  cer- 
tainly have  satisfied  a  jury,  if  the 
case  had  been  a  felony  that  the 
party  absent  was  an  accessory,  and 
therefore  it  should  seem  that  he 
was  a  principal  in  the  misdemeanor. 
If  that  be  so,  the  iAdictments 
charging  with  the  actual  uttering 
were  right,  because  that  is  charging 
according  to  the  legal  effect  of 
the  offence.  In  12  Co.  81,  it  was 
held,  that  if  one,  before  the  act  done, 
procure  another  to  counterfeit  the 
great  seal,  in  the  indictment  he  may 
be  charged  with  the  fact,  viz.,  the 
counterfeiting.  Unless,  therefore, 
the  misdemeanor  of  uttering  base 
coin  is  to  be  distinguished  from  all 
other  misdemeanors,  these  cases 
deserve  reconsideration;  and  the 
more  so  because,  if  they  are  good 
law,  the  utterer  alone  can  be  con- 
victed, while  the  party  in  the  dis- 
tance, who  generally  is  the  more 
guilty,  will  altogether  escape.    He 


cannot  be  convicted  as  a  principal, 
because  he  is  absent,  nor  as  acces- 
sory, because  in  misdemeanon 
there  are  no  accessories.  In  Bex 
Y.  Roderick,  7  C.  &  P.  795,  Parks 

B.  expressly  declared  that  when  an 
offence  was  made  a  misdemeanor 
by  statute,  it  was  made  so  for  all 
purposes  ;  and  surely  there  can  be 
no  good  reason  for  introducing  an 
exception,  the  effect  of  which  is  to 
give  perfect  impunity  to  guilty  par- 
ties. The  only  cases  referred  to  in 
Rex  V.  Else  were  Rex  y.  Soares,  R. 
&  R.,  C.  C.  R.  25,  SLndRexv.Davis, 
ibid.  113,  both  cases  of  felony. — 

C.  S.  G. 

(a)  11  &  12  Vict.  c.  46,  ss.  1,  2. 
Whereas  the  technical  strictness  of 
criminal    proceedings    might   in 
some  instances  be  further  relaxed, 
60  as  to  ensure  the  punishment  of 
the  guilty,  without  depriving  the 
accused  of  any  just  means  of  de- 
fence :  and  whereas  it  is  expedient 
to  make  further  provision  for  the 
more  effectual  prosecution  of  ae> 
cessories  before  and  after  the  fact 
to  felony:  and  whereas  it  is  also 
expedient  that  any  accessory  befon 
the  fact  to  felony  should  be  liable 
to  be  indicted,  tried,  convicted,  and 
punished  in  all  respects  like  the 
principal,  as  is  now  the  case  in 
treason  and  in  all  misdemeanors: 
be    it    therefore    enacted  by  the 
Queen's  most  excellent   Majesty, 
by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  tennporal, 
and  commons,  in  this  present  Par- 
liament  assembled,   and   by  the 
authority  of  the  same,  that  frooi 
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cases  that  seem  to  have  been  referred  to  in  Bex  v. 
Else  were  JRex  v.  Scares^  R.  &  R.  25,  and  Jiex  v.  Davis, 
R.  &  R.  118 ;  but  both  those  cases  were  felonies,  and 
did  not  apply  to  the  case  of  a  misdemeanor. 

Erle  J. — The  principle  is  one  of  universal  ap- 
plication   that    all    participators  are    principals    in 

misdemeanor. 
Talfourd  J. — I  should  not  have  thought  that  the 

matter  admitted  of  question,  but  for  the  case  of  Rex 
V.  Else  and  Meg.  v.  Page;  and,  in  consequence  of 
those  decisions,  1  thought  it  proper  to  reserve  the  point 
for  the  determination  of  this  Court 

Crompton  J. — The  old  cases  were  decided  without 
a  consideration  of  the  principle,  that  in  misdemeanor 
there  are  no  accessories,  and  are  therefore  very  pro- 
perly overruled. 

and  after  the  passing  of  this  act,  if 
any  person  shall  become  an  acees' 
tory  before  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at 
common  law  or  by  virtue  of  any 
statute  or  statutes  made  or  to  be 
made,  such  person  may  be  in- 
dicted, tried,  convicted,  and  pun- 
ished in  all  respects  as  if  he  were  a 
principal  felon.  And  whereas  an 
accessory  after  the  fact  to  felony 
can  at  present  be  tried  only  along 
with  the  principal  felon,  or  after 
the  principal  felon  has  been  con- 
victed, and  not  otherwise,  which  is 
sometimes  productive  of  a  failure 
of  justice ;  be  it  therefore  enacted, 
that  from  and  after  the  passing  of 
this  act,  if  any  person  shall  become 
an  accessory  after  the  fact  to  any 
felony,  whether  the  same  be  a 
felony  at  common  law  or  by  virtue 
of  any  statute  or  statutes  made  or 
to  be  made,  he  may  be  indicted  and 
convicted  either  as  an  accessory 
after  the  fact  to  the  principal 
felony  together  with  the  principal 
felon,   or    after    the    conviction 
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of  the  principal  felon, — or  may 
be  indicted  and  convicted  of  a 
substantive  felony,  whether  the 
principal  felon  shall  or  shall 
not  have  been  previously  con- 
victed, or  shall  or  shall  not  be 
amenable  to  justice,  and  may  there- 
upon be  punished  in  like  manner 
as  an  accessory  after  the  fact  to 
the  same  felony,  if  convicted  as  an 
accessory,  may  be  punished;  and 
the  offence  of  such  person,  howso« 
ever  indicted,  may  be  inquired  of, 
tried,  determined  and  punished  by 
any  Ck)urt  which  shall  have  juris- 
diction to  try  the  principal  felon, 
in  the  same  manner  as  if  the  act  by 
reason  of  which  such  person  shall 
have  become  an  accessory  had 
been  committed  at  the  same  place 
as  the  principal  felony:  provided 
always,  that  no  person  who  shall 
be  once  duly  tried  for  any  such 
offence,  whether  as  an  accessory 
after  the  fact  or  as  for  a  substantive 
felony,  shall  be  liable  to  be  again 
indicted  or  tried  for  the  same 
offence. 


458  CROWN  CASES  RESERVED. 


1851.  REGINA  V.  CHICHESTER. 


Where  a  The  defendant  was  indicted  for  a  nuisance  (a)  in 

tluST  ^^^^og  erected  a  weir  in  the  river  Torridge,  Devon- 
nuisance  in  sUre,  within  the  jurisdiction  of  the  Admiralty.  The 
a  navigable  defendant  allowed  judgment  to  go  by  default,  and 
judgment  to  J^^g™^^*  ^ad  been  entered.  It  appeared  that  notice 
go  by  default,  had  been  left  at  the  residence  of  the  defendant, 
no  recog-       informing  him  that  an  application  would  be  made  to 

rppcarb**"  ^^^  ^^"^*'  ^"  ^^^  P^^*  ^f  ^^^  Crown,  for  judgment 
the  Queen's    against  him,  but  that  he  had  kept  out  of  the  way, 

judgment,  Crowder  Q.  C,  for  the  Crown,  appeared  in  the  Court 

the  Court      of  Queen's  Bench,  Mich.  Term,  1851,  Lord  Campbell 

will  not  **•        ^     T       <ri  • 

his  absence  O.  J.,  Patteson  J.,  and  EtiLB  J.  being  present,  and 

Slnt^Siift"  prayed  the  judgment  of  the  Court. 
be\bSd°*^^       Lord  Campbell  C.  J.— Do  you  ask  the  Court  to 

though  no-  pass  Sentence  upon  the  defendant  in  his  absence?   He 

left  a"hu  ^®  *"  ^^^  s^^®  situation  as  if  he  had  been  convicted  by 

residence  of     verdict  of  a  jurv. 

the  intention         >-*        j      r\   n\       mi       ^ 

of  the  Crown  Vroitder  H.  (^ .  The  Court  can,  in  the  absence  of 
S(KS  *^^  defendant,  give  judgment  that  the  nuisance  be 
the  proper      abated.   A  capias  (b)  might,  no  doubt,  issue,  but  where 

course  being    .1  .      . .  r         .  .       /w         ,     .    .     . 

to  sue  out  a     '^"^  navigation  of  a  river  is  affected,  it  is  important  to 

:^d;l::^  ^^^^^  ^^^  ^^^^y  ^^^^^^  proceeding. 

to  outlawry.  Lord  Campbell  C.  J. — We  cannot,  in  the  absence 
of  the  defendant,  give  judgment  against  him,  and 
interfere  to  abate  the  nuisance.  There  is  no  diflSculty 
in  proceeding  by  outlawry.  In  the  case  of  a  common 
nuisance,  it  might  be  removed  in  the  way  suggested ; 
but  the  Court  cannot,  ex  parte^  give  its  judgment  that 
this  is  a  nuisance  of  this  nature. 
The  rest  of  the  Court  concurred. 

(a)  See  Hawk.  P.  C,  Bk.  1,  c.  76,         (b)  A  capias  ad  saHsfaciendmm 
8.  11,  notes  by  Leach;  ^by.  103 ;      See  8  Crim.  L.  Rep.  159. 
Cro.  C.  C.  390. 
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The  defendant  had  been  found  guilty  on  an  indict-  in  moving 
ment  tried  before  Mr.  Justice  Williams,  at  the  JLan-  JriaTwhrre 
cashire  Summer  Assizes  for  obstructing  a  sewer  ;  and  the  defend- 
in  JUL  Term,  1851,  Watson  Q.  C.  moved  the  Court  found  guilty 
of  Queen's  Bench  for  a  new  trial,  in  the  absence  of  the  jJ^bS?" 
defendant,  leave  having  been  reserved  by  the  learned  ing  a  public 
Judge  at  the  trial  to  enter  a  verdict  for  defendant.  where  he  in 

Per  Curiam— Where  a  defendant  has  been  found  Jj^onaf  *^ 

guilty  on  an  indictment  for  an  obstruction  to  a  public  punishment 

sewer,  and  is  not  liable  to  personal  punishment^  but  to  u  is  not 

a  fine  (a),  it  is  not  necessary  that  he  should  appear  JJJJJt^the'dc- 

in  the  Queen's  Bench  when  a  motion  is  made  for  a  fendant 

.   ^  should  be 

new  trial.  present  in 

The  Court  took  time  to  consider,  and  on  the  12th  ^^'^' 
November  granted  a  rule  nisi  for  a  new  trial. 


(a)  See  1  Chitty^s  CHm.  L.  656 ) 
2  Dow.  ^  Ry.  46.  But  as  a  general 
rule,  when  an  application  is  made 
for  a  new  trial,  all  the  defendants 
convicted  must  be  actually  present 
in  Court  unless  some  special 
ground  be  laid  for  dispensing  with 
the  rule.    As  to  the  power  of  the 


Court  to  dispense  with  the  presence 
of  the  defendant,  see  12.  v.  BoUz, 
6  Dowl.  &  Ry.  65 ;  see  also  Reg.  ▼. 
Caudtoell,ante,  p  372  ;  and  see^ac. 
Abr., "  Trial,"  L  9 ;  Com.  Dig. ."  In- 
dictment,*  N ;  THdd  Prac.  946 ; 
ResB  y.  Cochrane  {Lord),  3  M.  &  S. 
10,  n. 


REGINA  V.  HENRY  PERKINS. 


1852. 


GeorgePerkinsyiaaixxdictedatiheMiddlesexSeesions,  ^ principal 
Februarv,1852,  for  stealing  a  piece  of  pork,  the  property  >»  Ae  iecond 
of  his  master  the  prosecutor,  and  Henry  Perkins  was  parHceps 
indicted  for  receiving  the  same  knowing  it  to  have  ^*f*^"he*°" 
been  stolen.     It  appeared  in  evidence  that  on  the  day  same  time  he 

treated  as  a 

of  the  felony  the  two  prisoners  were  seen  conversing  receiver. 
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1852.       together  near   the  prosecutor's  premises,  that  they 
Perkins's    ^^^*  together  to  tlie  warehouse  [of  the  prosecutor  (the 

Case.  master  of  George)]  where  the  pork  was  kept ;  that  the 
prisoner  George  went  into  the  warehouse  and  took  the 
pork  out  of  a  tub  and  brought  it  out  of  the  warehouse, 
and  gave  it  to  the  prisoner  Henry ^  who  had  remaiDed 
on  the  outside,  and  who  was  not  in  a  position  to  see 
what  the  other  prisoner  did  in  the  warehouse,  but  was 
sufficiently  near  to  have  rendered  him  aid,  in  case  he 
had  been  [taken  into  custody,  that  is  to  say,  the  evi* 
dence  was  sufficient  to  have  convicted  him  as  a  prin- 
cipal in  the  second  degree.] 

It  was  contended  for  the  prisoner  Henry  that  this 
evidence  did  not  support  the  charge  of  receiving,  and 
that  as  there  was  no  count  charging  him  with  stealing 
he  must  be  acquitted. 

[The  jury  found  the  prisoner  guilty  (a) ;  and  the 
question  reserved  for  the  Court  of  Appeal  was  whether 
a  person  who  was  a  principal  in  the  second  degree 
could,  under  the  above  circumstances,  be  treated  as  a 
receiver  of  the  goods  stolen,  and  convicted  of  that 
offence.] 

Judgment  was  passed  upon  the  prisoner,  but  the 
execution  thereof  was  respited,  and  he  was  committed 
to  prison  to  await  the  decision  of  this  case. 

On  the  24th  April,  a.  d.  1852,  this  case  was  con- 
sidered by  Pollock  C.  B.,  Parke  B.,  ErleJ.,  Tal- 
FOURD  J.,  and  Crompton  J. 

Maudej  for  the  Crown,  cited  JReg.  v.  GrunceUj 
9  Car.  &  P.  365. 

(a)  In  the  case  as  originally  sub-^  was  taken  out  of  the  tub»  and  that 

mitted  to  the  Judges,  the  ruling  of  the  act  of  receiving  was  a  distinct 

the  Assistant  Judge,  Adams  Serjt.,  felony,  and  under  their  direction 

at  sessions,  is  thus  stated.    "  The  the  jury  found  both  the  prisonert 

Court  was  of  opinion,  that  the  theft  guilty." 
was  complete  as  soon  as  the  pork 
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Parke  B. — The  question  would  turn  on  this,  whe-       1852. 
ther  the  prisoner  was  privy  to  the  intent  to  steal.     If  pgRKj^g's 
he  was  a  particeps  criminlSi  and  went  near  enough  to       Caic. 
be  a  principal  in  the  second  degree,  then  he  could  not 
be  convicted  as  a  receiver. 

Pollock  C.  B.  The  finding  of  the  jury  would  be 
perfectly  right  if  the  prisoner,  Henry  Perkins^  had 
gone  to  the  place  for  any  other  purpose  than  that  of 
aiding  the  other  prisoner. 

The  Lord  Chief  Baron  added,  that  he  thought  it 
desirable  that  the  case  should  be  sent  back  for  amend- 
ment ;  and  the  Court  made  an  order  to  that  effect. 

On  the  29th  May,  a.  d.  1852,  the  case,  as 
amended  (a),  was  considered  by  Lord  Campbell  C.  J., 
Alderson  B.,  Maule  J.,  Cresswell  J.,  and  Erle  J. 

C.  Pollock  now  appeared  for  the  Crown. 

The  question  reserved  is,  whether  a  person  who  was     • 
a  principal  in  the  second  degree  in  a  larceny  can  be 
guilty  of  feloniously  receiving  the  stolen  property. 

Lord  Campbell  G.  J. — Assuming,  as  I  think  we 
arc  bound  to  do  from  the  case  submitted  to  us,  that 
the  prisoner  was  a  principal  in  the  second  degree,  he 
could  not  take  the  stolen  property  from  himself. 

Alderson  B. — If  one  burglar  stands  outside  a  win- 
dow while  another  plunders  the  house,  and  hands  out 
the  goods  to  him,  he  surely  could  not  be  indicted  as  a 
receiver. 

Maule  J. — M}'  Brother  Adams  seems  to  have  in- 
tended to  have  asked  us  whether,  in  a  case  where  a 
prisoner  was,  in  a  popular  sense,  guilty  of  receiving, 
he  might  be  treated  as  a  receiver  notwithstanding  the 
fact  that  he  was  a  principal  in  the  theft.  And  it  ia 
clear  that  he  cannot. 

Cresswell  J.  and  Erle  J.  concurred. 

(a)  The  amendments  are  inserted^  stipra,  in  brackets  [  J 
VOL.  11.  K    K 
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1853. 


REGINA  V.  COOKE  AND  HICKLEY. 


Where  per- 
jury was 
committed, 
on  an  appli- 
catitm  for  an 
order  in  bas- 
tardy made 
before  jus- 
tices,  a 
former  appli- 
cation having 
been  dis- 
missed on 
the  merits : 
Held,  that 
the  prisoners 
were  rightly 
convicted 
of  perjury. 


These  prisoners  were  severally  indicted  for  perjury. 
They  were  tried  before  Jervis  C.  J.  at  the  last  Assizes 
for  Leicestershire  and  were  convicted.  The  cases  were 
clearly  proved,  but  in  the  course  of  the  trial  it  appeared 
that  the  perjury  had  been  committed  upon  the  hearing 
of  a  second  application  for  a  bastardy  order,  a  former 
application  having  been  heard  by  the  magistrates  and 
dismissed  upon  the  merits. 

The  Counsel  for  the  prisoners  contended,  that  the 
magistrates  were /wnc^i  o/^cio  after  the  first  application 
had  been  dismissed  upon  the  merits,  and  had  no  juris- 
diction to  entertain  the  second  application.  Being 
much  pressed,  observed  his  Lordship  in  stating  the 
case,  I  saved  this  point  for  the  opinion  of  the  Judges. 
See  7  &  8  Vict.  c.  101,  and  Reg.  v.  Brisby,  1  Den. 
C.  C.  416  (a). 


On  the  24th  Aprils  a.  d.  1852,  this  case  was  con- 
sidered by  Pollock  C.  B.,  Pakke  B.,  Erle  J.,  Tal- 
FouRD  J.,  and  Crompton  J. 

O^Brien^  for  the  defendants. 

The  magistrates  had  no  jurisdiction  to  decide  on  the 


(a)  In  the  case  of  Reg.  v.  Bris- 
by,  I  Den.  C.  C.  416,  A.  was 
indicted  for  disobeying  an  order  of 
justices  adjudging  him  to  be  the 
putative  father  of  a  bastard  child  $ 
the  order  was  dated  6th  May.  A 
previous  order  had  been  made  on 
the  1st  January,  but  in  conse- 
quence of  errors  and  omissions  on 
the  face  of  it,  it  was  a  bad  order, 
and  the  magistrates  who  had  made 


the  order,  under  their  hands  and 
seals,  made  a  mpersedeag  of  it. 
Held,  that  as  the  first  order  was  a 
nullity,  the  magistrates  bad  juris- 
diction  to  entertain  a  second  ap- 
plication, and  make  a  new  order, 
and  that  the  prisoner  was  rightly 
convicted  of  having  disobeyed  the 
order  of  justices  dated  the  6th 
May. 
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bastardy  application  after  it  had  been  once  dismissed       1852. 
upon  the  merits.  The  false  swearing  therefore  took  place      cook'b 
on  the  second  trial,  which  was  void  for  want  of  juris-       ^'*®®* 
diction,  and,  consequently,  did  not  amount  to  perjury. 

Hayesy  for  the  Crown,  was  not  called  upon. 

Pollock  C.  B. — The  magistrates  had  two  points 
to  inquire  into :  first,  whether  the  case  had  been  in- 
vestigated before ;  secondly,  whether  the  party  was 
h'able  to  maintain  the  bastard.  They  therefore  clearly 
had  jurisdiction  over  the  matter  and  powerto  administer 
an  oath.  The  question  of  perjury  or  no  perjury  cannot 
be  held  to  depend  on  which  point  is  taken  first.  It 
would  not  be  in  accordance  with  sound  sense,  if  the 
prisoner  had  given  false  evidence  on  oath  before  the 
magistrates  material  to  the  charge  of  bastardy,  that  his 
liability  to  an  indictment  for  perjury  should  be  in  abey- 
ance until  it  was  decided  whether  a  previous  applica- 
tion for  a  bastardy  order  had  been  dismissed  on  the 
merits.  If  judgment  be  arrested  in  a  civil  action  for 
a  defect  in  the  declaration,  it  has  never  been  said  that 
that  circumstance  would  prevent  a  witness,  who  had 
been  guilty  of  false  swearing  at  the  previous  trial  at 
NisiPriuSy  from  being  indicted  for  perjury. 

Parke  B. — You  may  contend  that  the  case  cannot 
be  heard  twice  before  the  magistrates ;  the  previous 
dismissal,  you  may  argue,  may  be  a  defence ;  but  you 
cannot  maintain  the  proposition  that  the  magistrates 
on  the  second  inquiry  had  no  jurisdiction  to  hear  the 
application  and  administer  an  oath. 

Erle  J. — ^The  Court  of  Queen's  Bench  have  decided 
that  I  was  wrong  in  holding  that  one  inquiry  on  the 
merits  before  the  magistrates  made  the  matter  a  res 
judicata. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 

K   K   2 
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,85g,  REGINA  V.  WILLIAM  VINCENT  AND 
'—  WILLIAM  WEST. 


Where  pro-  William  Vincent  and  William  West  were  indicted  at 
parted  with  ^'^^  Middlesex  Sessions,  February,  1852,  for  stealing, 
by  a  bailee,     ^]qq  foj.  receivinff,  fortv-five  pounds  weight  of  su&iir, 

under  a  mis-  '^  "^  '  °  •  . 

take,  his  the  property  of  Mathew  Archard.  It  appeared  in  evi- 
perty^n'[r  dence  that  Archard  was  a  carman,  and  was  employed 
^d°°*d*r"*"  hy  one  Back  to  convey  two  hogsheads  of  sugar,  bis 
larceny  of  it  property,  from  the  London  Docks  to  his  warehouse, 
ted?  HM^  ^^^  ^^^^  ^  rchard  accordingly  sent  the  prisoner  Vincent 
that  it  may     ^Jth  two  delivery  notes  and  one  of  his  horses  and  carts 

well  be  laid 

as  the  pro.     for  that  purpose,  but  that  the  clerk  of  the  London  Dock 
V^Lf^Hdd  Company  delivered  to  him,  by  mistake,  two  hogsheads 
also,  that  an   of  sugar  belonging  to  a  third  person.    It  was  then  con- 
in  the  name    tended,  that  as  the  hogsheads  so  delivered  to  Vincent 
ofstoien^pro-  ^^^^  not  the  hogsheads  he  was  authorized  to  receive, 
perty  may  be  no  property  in  them  passed  to  his  employer  Archard^ 
trial,  by         and  upon  the  application  of  the  Counsel  for  the  prose- 
C^urt^un^dCT  cution,  the  Couft  amended  the  indictment  by  describing 
14  &  15  Vict,  the  sugar  as  the  property  of  **  the  London  Dock  Com- 
' "    '     pany."     The  case  then  proceeded,  and  it  was  proved 
that  after  the  hogsheads  were  delivered  to  the  prisoner 
Vincent,  he  conveyed   them   a  considerable  distance 
from  the  premises  of  the  London  Dock  Company,  and 
was  then  met  by  the  prisoner  West  with  a  horse  and 
cart,  and  that,  assisted  by  West,  be  abstracted  the  forty- 
five  pounds  from  one  of  the  hogsheads,  and  delivered 
the  same  to  West,  who  drove  away  with  it.     It  was 
then   contended   by  the    prisoners'  Counsel  that  the 
ownership  of  the  property  was  still  wrongly  described, 
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inasmuch  as  the  property  in  the  London DockCotnp^ny       185^. 
was  founded  on  possession  only,  and  therefore  ceased    vincbnt's 
as  soon  as  they  had  parted  with  the  possession,  although       ^^c- 
under  a  mistake,  and  the  goods  had  been  removed  from 
their  premises.     The  jury  found   both  the  prisoners 
guilty  of  larceny,  and  not  guilty  of  receiving.     Two 
points  were  reserved,   1st.  Whether  the  amendment 
was  an  amendment  within  the  meaning  of  the  statute 
14  &  15  Vkt.  c.  100, 8.  1 ;    2ndly.  Whether  the  pro- 
perty was  rightly  laid  in  the  London  Dock  Company. 
Judgment  was  postponed,  and  both  prisoners  were 
committed  to  prison  to  abide  the  decision  of  this  case. 

On  the  24th  Aprils  a.  d.  1852,  this  case  was  argued 
before  Pollock  C.  B.,  Parke  B.,  Erle  J.,  Talfourd 
J.,  and  Crompton  J. 

Parry  J  for  the  Crown. 

Metcalfe^  for  the  prisoner  West.  0  *Brien,  for  the 
prisoner  Vincent. 

Metcalfe.  It  is  not  proposed  to  argue  the  first  point 
as  to  the  power  of  the  Court  to  order  the  amendment 
which  was  made  at  the  trial.  The  point  for  the  con- 
sideration of  the  Court  is,  whether  the  property  is 
rightly  laid  as  that  of  the  London  Dock  Company. 
That  Company  is  invested  with  powers  by  9  Geo.  4, 
c.  116,  8.  157  (local  and  personal  acts),  under  the 
name  of  the  London  Dock  Company. 

Parke  B. — That  is  their  corporate  name  ? 

Metcalfe.    Yes. 

Pollock  C.  B. — Is  not  the  law  this,  that  if  goods 
are  delivered  to  another  by  mistake^  the  special 
property  in  them  is  not  parted  with  ?  If  a  pawnbroker 
18  asked  for  a  watch,  and  by  mistake  gives  the  wrong 
watch,  according  to  you, he  has  lost  his  special  property 
in  it,  and  cannot  ask  for  it  back  again. 

Metcalfe.  If. delivered  by  mistake,,  like  other  bailees^ 
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1852.      the  Company  could  only  recover  by  trover,  after  de- 
Vincbnt'8  raand ;  Devereux  v.  Barclay,  2  B.  &  Al.  702.    The 
Cage.       Company  could  not,  it  is  contended,  bring  trover  or 
trespass,  and  every  larceny  must  domprehend  a  tres- 
pass.    Here  there  could  be  no  larceny,  as  the  posses- 
sion was  voluntarily  parted  with,  and  the  jury  have 
not  found  that  the  prisoner  had  them,  the  antmus 
furandi ;  Hex  v.  Mucklow,  1  Moo.  C.  C.  160 ;  Meg^  v. 
Thurbom,   1   Den.  C.  C.  387.     The  London  Dock 
Company  had  only  a  special  property  co-extensive 
with  their  possession,  and  they  parted  with  the  posses- 
sion voluntarily. 

Crompton  J. — Have  you  any  authority  to  show  that 
a  bailee  who  parts  with  the  possession  of  property  by 
mistake,  and  still  remains  liable,  could  not  bring 
trover  ? 

Metcalfe.  In  the  case  of  the  letter  {Rex  v.  Mucklaw, 
Bupra)^  where  it  was  delivered  by  mistake  to  the  wrong 
person,  the  Judges  held  that  it  was  not  a  case  of 
larceny. 

Pollock  C.  B. — There  the  letter  was  given  to  him 
as  his  own  property. 

Parke  B, — There  was  no  contract  to  re-deliver  the 
letter.  The  person  who  received  it,  received  it  out  and 
out. 

Metcalfe.  Here  the  carrier  is  appointed  by  the 
consignee,  not  by  the  consignor. 

Parke  B. — No.  The  consignee  did  not  authorize 
him  to  receive  these  two  hogsheads. 

Metcalfe.    The  property  still  remains  in  the  owner. 

Pollock  C.  B. — But  the  Dock  Company  have  still 
their  special  property  in  them. 

Metcalfe.  No :  they  parted  with  these  two  hogs- 
heads, intending  to  part  with  them. 

Pollock  C.  B. — They  meant  to  deliver  other  hogs- 
heads, but  by  mistake  they  sent  these. 
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Erle  J. — Suppose  the  Dock  Company  had  been       1852. 
ordered  to  send  a  quantity  of  sugar,  and  by  mistake   vincknt's 
they  sent  wine  ;  would  not  their  special  property  still       Case, 
continue  in  the  wine  ?     The  property  could  not  be  in 
the  consignee  of  the  sugar.  The  property  still  remained 
in  the  Company,  and  the  carrier  who  broke  bulk  is 
guilty  of  larceny. 

Parke  B. — It  was  laid  down  by  Lord  Kenyon^  in 
Youl  V.  Harhottle,  Peake's  N.  P.  C.  68,  that  trover 
will  lie  against  a  carrier  who  delivers  goods  to  a  wrong 
person  through  mistake.  There  is  still  a  responsibility 
resting  on  the  London  Dock  Company. 

O'Brien,  for  the  prisoner  Vincent  The  case  finds 
that  the  sugar  belongs  to  a  third  person.  The  property 
should,  therefore,  have  been  laid  in  the  owner.  If  a 
man  goes  into  a  jeweller's  shop,  and  the  shopman  by 
mistake  gives  him  a  ring  of  much  greater  value  than 
he  intended  to  do,  the  person  who  takes  the  ring  cannot 
be  convicted  of  larceny,  as  there  is  no  trespass.  No 
fraud  is  found  here,  and  there  was  no  trespass  when 
the  prisoner  received  the  goods.  The  only  property 
the  Dock  Company  had  in  the  sugar  was  founded  on 
possession,  and  having  voluntarily  divested  themselves 
of  the  property,  they  could  not  be  said  to  retain  the 
property  in  themselves.  H.  v.  Hardy,  1  R.  &R.  125. 
The  possession  had  gone  out  of  them,  consequently 
the  property  is  wrongly  laid. 

Parry ^  for  the  Crown,  was  not  called  on  to  address 
the  Court. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
judgment  is  right.  This  case  was  tried  before  my 
Brother  Adams,  and  two  questions  were  raised.  The 
first,  as  to  the  power  of  the  Court  to  amend  the  indict- 
ment, has  been  given  up,  and  the  only  remaining  one 
is  whether  the  property  is  rightly  laid  in  the  London 
Dock  Company.     It  is  a  misapprehension  to  suppose 
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Case. 
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that  where  possession  of  property  is  parted  with  by 
mistake^  the  rights  of  the  owner  are  affected.  It  effects 
no  change  in  the  property.  It  is  like  the  case  put  by 
my  Brother  Erle  during  the  argument,  where  an 
order  is  sent  for  the  delivery  of  sugar,  and  by  mistake 
a  cask  of  wine  is  sent.  Here  the  London  Dock  Com- 
pany must  be  considered  the  bailors,  and  when  the 
carrier  broke  bulk  he  became  guilty  of  larceny.  No 
doubt  the  property  might  have  been  laid  in  the  person 
who  bailed  it  to  the  London  Dock  Company,  but  as  it 
is,  it  is  well  laid  in  the  indictment. 

Parke  B. — I  am  also  of  opinion  that  the  conviction 
is  right.  It  is  an  ancient  rule  of  law  that,  with  respect 
to  chattels,  either  the  bailor  or  bailee  may  maintain 
trespass,  2  HolL  Abr.  21,  22  (a).  Here  the  London 
Dock  Company  were  the  bailors — not  the  consignor, 
for  he  did  not  direct  the  Company  to  bail  this  particular 
hogshead.  I  think  that  they  could  maintain  an  action 
of  trover,  if  there  were  a  conversion  of  the  goods,  and 
if  a  felonious  conversion,  larceny. 

Erle  J.,  Talfourd,  J.,  and  Crompton  J.,  con- 
curred. 

Conviction  affirmed. 

(a)  See  also  Crm.  Dig.  "  Tress."  B  4. 


1852.      REGINA  V.  WILLIAM    MITCHELL,   WILLIAM 
JACKSON,  AND  SARAH  BROWN. 


Under  14  &  These  prisoners  were  tried  before  Aldbrson  B., 
laML^iTif  ^^^^^^  ^^^^  Liverpool  Assizes,  on  an  indictment  stating 

a  robbery 

under  aggravated  circumstances  be  charged  in  the  indictment :  Held,  that  the  jury  may 
find  an  aggravated  felonious  assault  with  intent  to  rob,  and  that  the  persons  found  guilty 
of  such  an  aggravated  assault  are  liable  to  transportation  for  life  under  sects.  3  and  10  of 
7  fVm,  4  &  1  Vict,  c.  87  >  the  assault  following  the  nature  of  the  robbery. 
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that  they,  in    and    upon   Thomas   Tatem,   together       185S. 
feloniously  did  make  an  assault,  and  him  in  bodily  Mitchell's 
fear  and  danger  of  his  life  then  and  there  together       Case, 
feloniously  did  put,  and  certain  money  of  the  said 
Thomas  Tatem  from  his  person  and  against  his  will, 
then  and  there  together  feloniously  and  violently  did 
steal. 

At  the  trial,  in  consequence  of  the  absence  of  the 
prosecutor,  the  actual  robbery  could  not  be  proved,  as 
DO  money  could  be  shown  to  have  been  taken  from 
his  person. 

But  the  three  prisoners  were  convicted  on  the 
clearest  evidence  of  the  offence  of  feloniously  as- 
saulting the  prosecutor  with  intent  to  rob  him,  and 
the  jury  expressly  found  also  on  being  asked  the 
question,  that  this  felonious  assault  was  committed  by 
the  three  prisoners  togethei\  The  case  was  one  in 
which,  in  the  judgment  of  the  learned  fiaron,  it  was 
right  to  sentence  the  prisoners  to  transportation;  but 
as  to  the  two  men  a  question  arose  whether  it  was 
competent  for  him  in  point  of  law  to  pass  such  a  sen- 
tence. There  was  a  previous  conviction  of  felony 
proved  against  the  woman,  which  removed  all  diffi- 
culty in  her  case. 

By  Lord  CampheWs  Act,  14  &  15  Vict.  c.  100,  s.  11, 
it  is  enacted,  that  in  all  indictments  for  robbery,  if  it 
shall  appear  to  the  jury  upon  the  evidence  that  the 
defendant  did  not  commit  the  crime  of  robbery,  but 
that  he  did  commit  an  assault  with  intent  to  rob,  the 
defendant  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
their  verdict  that  the  defendant  is  guilty  of  an  assault 
with  intent  to  rob,  and  thereupon  such  defendant  shall 
be  liable  to  be  punished  in  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment  for  feloniously 
assaulting  with  intent  to  rob;  but  there  is  this  ditfi- 
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1852.       culty,  that  there  are  several  clauses  of  the  7  Wm.  4 
Mitchell's  ^  ^  VicL  c.  87,  imposing  different  punishmeDts  in 
Case.       cases  of  assault  with  intent  to  rob. 

By  the  6th  and  10th  sections  of  that  act  the  ex- 
treme punishment  for  the  simple  offence  of  a  felo- 
nious assault,  with  intent  to  rob,  does  not  exceed  three 
years'  imprisonment,  with  hard  labour. 

By  the  3rd  and  10th  sections  of  that  act,  where  the 
felonious  assault,  with  intent  to  rob|  is  committed  by 
any  person,  together  with  one  or  more  other  person  or 
persons,  the  punishment  may  extend  as  far  as  trans- 
portation for  life,  and  the  lowest  punishment  is,  that 
of  imprisonment,  with  hard  labour,  for  three  years. 
Alderson  B.  therefore  asked  the  Judges  the  following 
questions : — 

1st.  Is  Lord  CampbeWs  Act  to  be  construed  literally, 
and  if  so,  whether  the  punishment  must  not  be  under 
the  6th  and  10th  sections,  confined  to  three  years' 
imprisonment,  with  hard  labour? 

Or  2nd.  Is  the  true  meaning  of  Lord  CampbelTs 
Act,  that  in  any  indictment  for  robbery,  if  the  robbery 
be  simple,  there  is  included  also  a  simple  felonious 
assault,  with  intent  to  rob,  and  if  the  robbery  be 
aggravated,  a  similar  aggravated  felonious  assault, 
with  intent  to  rob,  and  then  whether,  inasmuch  as  the 
jury  have  here  found  such  an  aggravated  assault,  the 
punishment  may  not  be  under  the  3rd  and  10th  sec- 
tions extended  as  far  as  transportation  for  life? 

That  the  inconvenience,  if  any,  may  be  avoided  in 
future,  his  Lordship  said,  that  he  thought  it  advisable 
to  direct  a  return  to  the  old  form  of  indictment, 
which,  as  he  was  assured  by  the  clerk  of  assize,  for- 
merly contained  an  express  averment  of  an  assault, 
with  an  intent  to  rob.  But  this  had  been,  in  conse- 
quence of  the  recent  alterations  in  the  law,  disconti- 
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nued,   and   so  the  difficulty  arose.     Judgment   was       185^. 
deferred  till  the  next  assizes.  Mitchell's 


Case. 


On  the  29th  May,  a.  d.  1852,  this  case  \vas 
considered  by  Lord  Campbell  C.  J,,  Aldbrson  B., 
Maule  J.,  Cresswell  J.y  and  Erle  J. 

Lord  Campbell  C.  J.  (a) — I  am  of  opinion  that  the 
view  here  taken  is  the  correct  one.  Where  the  rob- 
bery is  charged  as  a  simple  robbery,  the  jury  may 
find  that  the  prisoner  committed  a  simple  assault  with 
intent  to  rob;  but  where  an  aggravated  robbery  is 
charged,  the  jury  may  find  an  aggravated  assault.  If 
the  jury  find  that  the  prisoner  committed  such  aggra- 
vated assault,  then  he  is  liable,  under  the  acts  of 
Parliament,  to  transportation. 

Alderson  B. — The  act  of  Parliament  says,  that  '^  in 
all  indictments  for  robbery,  if  it  shall  appear  to  the 
jury,  upon  the  evidence,  that  the  defendant  did  not 
commit  the  crime  of  robbery,  but  that  he  did  commit 
an  assault,  with  intent  to  rob,  the  defendant  shall  not, 
by  reason  thereof,  be  entitled  to  be  acquitted,  but  the 
jury  shall  be  at  liberty  to  return  as  their  verdict  that 
the  defendant  is  guilty  of  an  assault,  with  intent  to 
rob,  and  thereupon  such  defendant  shall  be  liable  to 
be  punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  feloniously  assault- 
ing, with  intent  to  rob/'  If  that  be  so,  the  assault 
must  follow  the  nature  of  the  robbery,  and  where  the 
assault  is  one  under  aggravated  circumstances,  it  fol- 
lows that  the  parties  convicted  are  liable  to  transpor- 
tation (6). 

Maxjle  J. —  I  am  of  the  same  opinion.  The  words 
of  the  9th  section,  14  k  15  Vict.  c.  100,  are,  *'  if 

(a)  No  Counsel  appeared  on  ei-      this  was  one  of  the  garrotte  rob- 
ther  side.  beries,  now  becoming  common  in 

{h)  Alderson  B.  remarked,  that     the  northern  counties. 
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1852.      upon  the  trial  of  any  person  upon  any  indictment  far 

Mitchell's  robbery^ 

Case.  Cresswell  J.  Concurred. 

Erle  J. — I  think  that  the  interpretation  given  to 
the  statute  is  the  correct  one.  I  do  not,  however, 
think  it  necessary  that  there  should  be  an  additional 
count  in  the  indictment. 

Lord  Campbell  C.  J.— After  this  decision  it  will 
be  wholly  unnecessary  (a). 

(a)  See  2  Stark.  Crim.  PI.  426. 


1853. 


REGINA  V.  JOSEPH   OLDHAM. 


Keysiure  At  the  Court  of  General  Quarter  Sessions  holden 

oTSwase!?**  for  the  county  of  Lancaster  at  Kirkdale,  on  the  20th 
breaking  day  of  Aprils  1852,  Joseph  Oldham  was  tried  before 
IS  Vict.c,  19,  John  William  Harden  Esq.  and  others,  Justices  of 
though  com-  ^^®  Peace,  upon  an  indictment  charging  him  with 
n^onlyused  being  found  by  night,  having  in  his  possession,  without 
purposes,       lawful  excuse,  certain  implements  of  housebreaking  to 

wit,  one  pair  of  pincers,  ten  keys,  and  a  piece  of  iron« 
against  the  form  of  the  statute,  and  it  appeared  in 


they  are 
capable  of 
being  em- 
ployed for 


purposes  of 

DousebreakiDg,  and  it  is  a  question  for  the  jury  whether  the  person  found  in  possessioa 
of  them  by  night,  had  them  without  lawful  excuse,  and  with  the  intention  of  using  them 
as  implements  of  housebreaking. 

Semble,  per  Mauls  J.,  that  the  printed  copy  of  the  section  of  the  statute  is  wrongly 
pi 
Parliament. 


unctuated,  and  that  the  word  "key"  is  within   the   express    terms  of  the  act  of 
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evidence  that  the  prisoner  was  found  by  night  and        i852. 
without  lawful  excuse  in   possession  of  a  number  of  "T  ,  ' 

,  J  1  1  .        -     .  11     «•      I  •  1       Oldham's 

nouse-door  keys  and  a  pair  of  pincers,  all  of  which  Cwe. 
articles  were  of  an  ordinary  description,  such  as  are 
commonly  used  for  lawful  purposes,  but  which  were 
capable  from  their  nature  of  being  also  used  for  pur- 
poses of  housebreaking.  It  was  objected  on  the  trial 
that  the  evidence  did  not  support  the  indictment,  as 
the  articles  were  not  either  picklock  keys,  implements 
of  housebreaking,  or  any  other  articles  mentioned  in 
the  first  section  of  the  statute  14  &  15  Vict.  c.  19. 
The  Chairman  left  it  to  the  jury  to  say  whether  the 
articles  so  found  in  the  prisoner's  possession  were 
implements  which  might  be  used  for  purposes  of 
housebreaking,  and  whether  at  the  time  he  was  so 
found  in  possession  of  them,  it  was  his  intention  to 
use  them  as  implements  of  housebreaking.  The  jury 
found  the  prisoner  guilty.  But  inasmuch  as  the  ques- 
tion raised  on  the  trial  is  not  free  from  doubt,  and  the 
Court  was  strongly  urged  by  the  learned  Counsel  for 
the  prisoner  to  submit  it  for  the  consideration  of  the 
Judges  of  the  superior  Courts,  judgment  was  postponed 
in  order  that  such  opinion  might  be  taken,  and  the 
prisoner  was  remanded  to  the  custody  of  the  governor 
of  the  House  of  Correction  at  Kirkdale  until  the 
Midsummer  Sessions. 

On  the  29th  May,  a.d.  1852,  this  case  was  con- 
sidered (a)  by  Lord  Campbell  C.  J.,  Alderson  B., 
IVIaule  J.,  Cresswell  J.,  and  Ekle  J. 

I-ord  Campbell  C.  J. — I  think  that  the  conviction 
ought  to  be  affirmed.  The  jury  have  found  that  there 
was  an  intent  on  the  part  of  the  prisoner  to  use  the 
keys  as  implements  of  housebreaking,  and  though  they 

(a)  No  Counsel  appeared  on  either  side. 
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Oldham's 
Case* 


may  be  used  for  lawful  purposes,  it  is  clear  they  may 
also  be  used  for  the  purposes  of  housebreaking. 

Aldbrson  B. — Suppose  that  all  the  keys  of  a  long 
street  were  found  in  the  possession  of  a  person  without 
lawful  excuse,  there  could  be  very  little  doubt  that  be 
meant  to  use  them  as  implements  of  housebreaking;  or, 
suppose  a  chisel^  which  fitted  a  mark  in  a  particular  door, 
which  some  one  had  evidently  been  endeavouring*  to 
force  open,  was  found  upon  a  man,  there  could  not  be 
much  doubt  thatit  was  an  implement  of  honsebreakiBg, 
although  capable  of  being  used  for  lawful  porposes^ 
and  not  specified  in  the  act  of  Parliament. 

Mi^uLE  J. — I  find  in  Mr.  Greaves^s  edition  of  the 
statutes,  that  the  words  of  the  statute  are,  "  Or  if  any 
person  shall  be  found  by  night  having  in  his  possession, 
without  lawful  excuse  (the  proof  of  which  excuse  shall 
be  on  such  person),  any  picklock  key,  crow,  jack,  bit, 
or  other  implement  of  housebreaking."  There  is  a 
comma  after  the  word  key,  and  not  one  before  it.  But 
on  the  Parliament  roll  it  is  well  known  there  were  no 
stops,  and  I  think  that  the  proper  way  to  read  the  sec- 
tion is— any  picklock,  key,  crow,  &c.  If  this  is  not  so, 
then  the  act  of  Parliament  does  not  comprehend  the 
most  usual  implements  of  housebreaking — skeleton 
keys.     The  word  picklock  (a)  is  perfectly  intelligible; 


(a)  The  section  «of  the  statute  in 
Mr.  Oreavei's  edition  is  accurately 
copied  from  the  edition  published 
by  the  Queen's  printers;  and  all 
the  modern  acts  of  Parliament 
issued  by  those  printers  are,  it 
may  be  remarked,  printed  with 
stops.  As  to  the  admissibility  in 
evidence  of  copies  of  private  and 
local  and  personal  acts  of  Parlia- 
ment, not  public  acts,  if  purporting 
to  be  printed  by  the  Queen's  prin- 
ters, see  8  &  9  Vict,  c.  1 13. 


The  word  ''picklock"  has  ibr 
many  centuries  been  in  use  to 
denote  an  instrument  of  house- 
breaking. A  picklock  is  described 
by  AinstDorth  as,  ifutmmentum  900 
sera  furtim  aperitttr.  The  word 
is  also  used  by  Shdkgpeart^  as  also 
by  Broion,  UEstrange,  and  others. 
Johnson  defines  it  as  "  an  instru- 
ment by  which  locks  are  opened 
without  a  key  /"  and  such  a  word  as 
"  picklock-key,"  it  may  be  added, 
is  not  in  use. 
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and  the  word  key  would  comprehend  a  skeleton  key       1852. 
and  any  kind  of  key  capable  of  being  employed  for    oldham's 
purposes  of  housebreaking.     If  a  man,  therefore,  is        Cwe. 
found  in  possession  of  any  of  these  without  lawful  ex- 
cuse, they  are  within  the  express  words  of  the  act  of 
Parliament 

Cresswell  J. — I  am  of  the  same  opinion  as  my 
Brother  Madle. 

Erlb  J. — Any  implement  capable  of  being  used  for 
the  purposes  of  housebreaking,  where  the  jury  find  that 
the  person  with  whom  they  are  found,  has  them  in  his 
possession,  for  the  purposes  of  housebreaking,  are,  in 
my  opinion,  within  the  statute. 


REGINA  V.  WILLIAM  ION.  1852. 


At  a  Session  of  Oyer  and  Terminer  and  Gaol  De-  Where  the 
livery,    holden  for  the  jurisdiction   of   the   Central  ^J^'ed^J 
Qiminal  Courts  in  December  ^  1851,  William  Ian  was  Wed  receipt 
tried  before  the  Right  Hon.  J.  S.  Wortlbt,  Recorder  in'tSThands' 
of  London,  upon  an  indictment  for  feloniously  uttering,  ^^^^J^^' 
disposing  of,  and  putting  off  a  forged  receipt  for  21. 45.,  purpose  of 
knowing,  &c.,  with  intent  to  defraud.  ™ly!fn°or- 

It  appeared  in  evidence  that  the  prosecutor,  James  *^®''  ^^5*®" 
Dwyer^  was  a  money  lender  ;  that  one  James  Gillard  mmeeif  as  a 
had  applied  to  him  for  a  loan  of  money,  and  had  pro-  Ead  paid  Ws 
posed  the  prisoner  as  a  surety  for  the  amount.     That  "^8,  frand- 

',  1  1111  A  ulentlyto 

tnereupon  the  prosecutor  proceeded  to  the  house  of  the  induce  the 

prisoner  for  the  purpose  of  satisfying  himself  as  to  the  K'cT'  ^ 

prisoner's  responsibility,  and  with  this  object  required  ™?°®y  ^  * 

the  production  of  the  prisoner's  receipts  in  respect  of  Held,  that 

this  was  an 
uttering 
within  1  Wtn.  4,  c.  66,  s.  10. 
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1852.  that  house.  That  the  prison er,  with  the  view  of 
^^^  causing  the  money  to  be  advanced  to  Gillard  (who 
Case.  was  found  to  be  a  man  of  no  responsibility)  upon  their 
joint  security,  produced  to  Dwyer  and  placed  in  his 
hands  (but  for  the  purpose  of  inspection  only)  three 
documents  purporting  to  be  receipts  for  poor  rates  in 
respect  of  the  said  house,  one  of  which  was  the  forged 
receipt  in  question.  The  prosecutor  inspected  these 
documents,  the  prisoner  remaining  present  during  such 
inspection  ;  he  then  received  back  the  documents  from 
the  prosecutor  and  placed  them  upon  a  bill  file.  The 
foregoing  facts  comprised  the  uttering,  disposing  of, 
and  putting  off  mentioned  in  the  indictment. 

It  was  objected  upon  the  trial  that  these  facts  did  not 
amount  to  an  uttering,  disposing  of,  or  putting  off 
sufficient  to  support  the  indictment. 

The  learned  Recorder,  however,  ruled  the  contrary, 
and  as  the  other  necessary  facts  were  proved  to  the  satis- 
faction of  the  jury,  they  found  the  prisoner  guilty.  Tiie 
jury  also  found,  expressly  in  answer  to  a  question  pat  to 
them,  that  the  prisoner  placed  the  receipt  in  the  hands 
of  the  prosecutor  for  the  purpose  of  fraudulently  in- 
ducing him  to  advance  the  money  to  Gillard. 

Considering  it  doubtful  whether  he  was  correct  in 
his  ruling,  the  learned  Recorder  postponed  judgment 
upon  the  indictment,  and  committed  the  prisoner  to 
the  gaol  of  Newgate,  in  order  that  the  opinion  and 
decision  of  the  Judges  might  be  taken  upon  a  case  to 
be  stated. 

On  the  24:th  Apnl,  a.  d.  1852,  this  case  was  argued 
before  Jervis  C.  J.,  Alderson  B.,  Coleridge  J., 
WiGHTMAN  J.,  and  Talfourd  J. 

Parryy  for  the  Crown. 

Metcalfe^  for  the  prisoner. 

It  is  submitted  that  this  conviction  is  improper. 
The  indictment   charges  the    ''  uttering,   disposing, 
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and  putting  off"  of  a  forged  receipt.  The  evidence  is, 
that  the  prisoner  placed  the  receipt  in  the  hands  of 
Dwyer  for  inspection  only.  That  is  found  in  the  case^ 
and  it  cannot  amount  to  either  a  '^  disposing  of/'  or 
*'  putting  off/*  which  words  imply  that  a  person  has 
parted  with  the  document.  It  was  held  in  Rex  v. 
Woolridge^  1  Leach,  307  (a)»  on  an  indictment  under 
the  repealed  statilte  8  &  9  Wm.  3,  c.  26,  that  the  put- 
ting off  must  be  complete,  and,  therefore,  where  the 
defendant  laid  on  a  table  a  quantity  of  counterfeit 
shillings,  for  which  he  was  to  receive  a  certain  sum, 
but  while  the  counterfeit  money  was  being  counted, 
and  before  the  prisoner  received  the  price  of  it,  he  was 
apprehended,  it  was  decided  not  to  be  within  the  act; 
The  question,  therefore,  resolves  itself  in  this,  does 
the  mere  placing  the  receipt  in  the  hands  of  another 
for  the  purpose  of  inspection,  amount  to  an  uttering  J 
In  Rex  V.  Shukard{b)j  it  was  held,  that  shewing  a 


1852. 


Ion's 
Case. 


(a)  Also  in  1  East  P.  C.  179. 

(6)  The  defendant  was  tried  be- 
fore Lord  EUenborough,  at  the  Sum- 
mer Assiies  for  Lewes,  in  the  year 
1811,  for  a  misdemeanor,  upon  an 
indictment  which  charged  him  with 
having  unlawfully,  knowingly,  and 
wilfully  uttered  and  published  a  cer- 
tain promissory  note,    containing 


the  words  "five  hundred,"  ex- 
pressing the  sum  of  the  said  pro- 
missory note  in  tbhite  letters  <m  a 
black  ground,  without  being  author 
rized  or  appointed  for  that  purpose 
by  the  Governor  and  Company 
of  the  Bank  of  England :  the  note 
was  set  out  as  follows  : — 


"Bank  of  England,  1811. 
"  No.  43106.  No.  43106. 

''I  promise   to  pay  Mr.  James  Jones,  or  bearer,  on  demand,  the 
sum  of  five  hundred  pens.    181]. 

**Jwnen.    London.  11  Jkm,  1811. 

"  For  the  Governor  and  Company  of  the  Bank  of  England, 

Rd,  Denton,'* 


against  the  form  of  the  stat.  (IS 
C^,  3,  c.  79.)  The  defendant  was 
convicted.  The  point  reserved  for 
the  opinion  of  the  Judges  was, 
whether  there  was  a  sufficient 
uttering  and  publishing,  in  this  case 

VOL.  II.  L    L 


of  the  note  answering  in  other  res- 
pects the  description  of  the  act  as 
hamng  white  letters  on  a  black 
ground  F 

The  defendant  had  introduced 
himself  to  the  acquaintance  and 
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man  an  instrument,  the  uttering  of  which  would  be 
criminal,  though  with  the  intent  of  raising  a  false  idea 
in  him  of  the  party's  substance,  was  not  an  "uttering" 
or  "  publishing"  within  13  Geo.  3,  c.  79.  Nor  will 
the  leaving  it  afterwards  sealed  up  with  the  person, 
to  whom  it  is  shewn,  under  cover,  that  he  may  take 
charge  of  it  as  being  too  valuable  to  be  carried  about, 
be  an  uttering  or  publishing.  In  the  case  of  Reg.  v. 
Radford^  1  Den.  G.  C.  59,  it  was  held  that  shewing  a 
forged  receipt  to  a  person,  with  whom  the  defendant  if 
claiming  credit  for  it^  is  an  uttering  within  the  1  Wm. 
4,  c.  66,  s.  10)  though  the  defendant  refused  to  part 
with  the  possession  of  it.  But  it  is  submitted  that 
the  present  case  is  perfectly  distinguishable  from  Reg. 
v.  Radford.  There  the  document  was  exhibited  as  a 
receipt  and  acquittance  for  money  by  a  person  claim- 
ing credit,  for  having  paid  a  sum  of  money  which  in 
fact  he  had  not  paid. 

Cresswell  J. — By  exhibiting  the  receipt  he  was 
seeking  to  relieve  himself  from  the  payment. 

Jervis  C.  J. — If  this  receipt  had  been  produced  to 


family  of  a  person  of  the  same 
name,  at  Brighton,  upon  a  fabri- 
cated story.  And  in  order  to 
persuade  the  innkeeper  that  he 
was  a  man  of  substance,  one  day, 
after  dinner,  he  pulled  out  a 
pocket-book  and  shewed  the  inn- 
keeper a  five  hundred  and  a  fifty 
pound  note  of  the  above  descrip- 
tion, of  which  he  only  saw  the 
sums  and  general  form.  The  de- 
fendant said  that  he  did  not  like  to 
carry  so  much  property  about  him, 
and  desired  the  innkeeper  to  take 
care  of  them  for  him.  The  inn- 
keeper took  charge  of  them  ac- 
cordingly, and  thought  the  de- 
fendant acted  very  prudently. 
They  were  put  in  a  cover  and 


sealed  np  by  the  defendant  him- 
self;  the  witness,  the  innkeeper, 
received  them  from  him  in  an 
envelope,  which,  after  having  kept 
for  some  time,  upon  some  sus- 
picions afterwards  created  by  the 
conduct  of  the  defendant,  he  broke 
open,  and  found  them  to  contain 
the  notes  above  mentioned. 

In  Mick,  Term,  1811,  the  Judges 
held  the  conviction  wrong,  being 
of  opinion  that  this  did  not  amount 
to  an  uttering.  That  in  order  to 
make  it  an  uttering  they  seemed  to 
be  of  opinion  that  it  should  be 
parted  with  or  tendered,  orofifered^ 
or  used  in  some  way  to  get  money 
or  credit  upon  ic   Buss,  if  JSy.  20a 


Casei 
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the  collector  of  the  poor  rates,  it  would  have  been  an      1858> 
uttering.  Ion's 

Metcalfe.  If  at  the  time  be  claimed  to  have  paid 
the  rate  demanded. 

Jbrvis  C.  J ^The  prisoner  produced  the  receipt 

for  the  purpose  of  shewing  that  be  owed  no  rates.  If* 
in  the  case  of  justification  of  bail,  a  person  had  pro- 
daced  some  bank  notes  to  shew  that  he  was  possessed 
of  a  sufficient  amount  of  property,  would  not  that 
amount  to  an  uttering  of  the  notes  ?  Here  the  pri- 
soner exhibits  a  receipt  to  shew  his  solvency. 

WioHTMAN  J. — Suppose  the  proposed  bail  were 
asked,  in  examination  before  the  Judge  at  Chambers^ 
"  Have  you  paid  all  the  rates  due  in  respect  of  your 
house  ?"  and  he  had  said,  **  Yes,  and  I  now  produce  the 
receipts,"  and  he  then  produced  for  inspection,  among 
others,  one  which  was  a  forgery  ?—^or,  supposing  a  man 
proposes  to  borrow  a  sum  of  money,  and,  in  order  to 
satisfy  the  lender,  who  inquires,  has  he  paid  all  his 
rates,  he  replies  in  the  affirmative,  and  produces  the 
receipts  as  proof  of  having  paid  them,  what  would  you 
say  to  that  case  ? 

Metcalfe.  In  none  of  these  cases  is  the  party  seek- 
ing to  obtain  money  or  credit  on  the  document  itself; 
and  it  was  held  in  ShukarcTs  casCy  that  in  order  to 
make  it  an  uttering,  the  document  must  be  parted 
withy  or  tendered,  or  offered,  or  used  in  some  way  to 
get  money  or  credit  upon  it.  In  Radford^s  case,  the 
prisoner  was  seeking  to  absolve  himself  from  payment, 
and  if  accounts  had  been  balanced  between  the  par- 
ties, an  action  for  money  had  and  received  would 
have  laid,  as  was  held  in  Gingell  v.  Purkinsy  4  Exc. 
Rep.  720  ;  Standish  v.  Jiossy  3  Exch.  527  (a).  But 
in  the  present  case,  no  action  for  money  had  and 

(a)  Oyerrnling  Lee  v.  Merrett,  8  Q.  B.  830. 

L  L  2 
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1852.      received  would  He.    In  Radford! s  case^  Pollock  C.  B. 

j^jj,g       puts  this  supposition, — suppose  a  man  shewed  a  ticket 

Case.       in  passing  a  toll  bar,  and  passed  on,  would  not  that 

be  an  uttering  ?   But  that  is  not  like  the  present  case. 

WiGHTMAN  J. — There  the  party  would  be  claiming 
credit  upon  the  instrument. 

Metcalfe.  The  word  uttering  is  defined  in  Web- 
ster's Dictionary,  as  "  putting  into  currency." 

Jervis  C.  J.  You  say,  that  to  constitute  an  utter- 
ing, the  instrument  must  be  offered  to  get  money  or 
credit  upon  it.  The  words  of  the  statute  (a)  are,  if 
uttered  **  with  intent  to  defraud." 

Metcalfe.  Lord  Abinger,  in  Reg.  v.  Page^  8  Car. 
&  P.  122,  held,  that  uttering  counterfeit  coin,  without 
an  intention  to  defraud,  was  not  an  offence  within  the 
statute. 

Cresswell  J.  Suppose  the  prisoner,  instead  of 
the  receipt,  had  exhibited  a  roll  of  forged  bank  notes, 
would  not  this,  then,  be  like  Shukard's  case  ? 

Metcalfe.     Shukard's  case  seems  directly  in  point. 

Parry ^  for  the  Crown. 

Rex  V.  Shukard  is  a  different  case  from  the  present. 
It  is  submitted  that  the  principlewhich  governs  cases  of 
uttering  is,  that  if  a  person  by  word  or  deed  represents 
a  false  document  as  a  genuine  one,  with  the  intention  of 
deceiving  the  party  to  whom  he  exhibits  it,  it  is  an  of- 
fence. The  intent  to  deceive  is  a  direct  presumption  of 
law.  The  prisoner  does  not  produce  the  receipt  out  of 
bravado.  He  wants  to  obtain  a  sum  of  money,  whether 
for  himself  or  for  another  it  is  quite  immaterial^  and 
in  order  to  obtain  it,  he  exhibits  the  receipt.  He, 
therefore,  virtually  obtains  money  by  means  of  the 
forged  receipt.  The  prosecutor,  who  is  asked  to  lend 
his  money,  goes  to  the  prisoner  for  the  purpose  of 

(a)  11  Geo.  4  &  I  Wm.  4,  c.  6^,  8.  10. 
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satisfying  himself  as  to  the  prisoner's  responsibility,       185S. 
and  asks  the  prisoner  whether  he  has  paid  his  rates ;       iqn's 
he  says,  that  he  has  paid  them,  and  produces  the  re-       ^***- 
ceipt.     If  the  prisoner  had  not  shewn  the  receipt,  but 
had  made  this  representation,  and  had  obtained  money 
thereby,  would  it  not  have  been  a  false  pretence? 
What  is  the  difference  between  forgery  and  false  pre- 
tences?    One    is    verbal,    the    other  documentary. 
Forgery,  if  translated,  is  making  a  false  document. 

Alderson  B. — The  difference  between  obtaining 
money  by  false  pretences  and  uttering  is,  that  in  false 
pretences,  the  offence  consists  in  obtaining  the  money, 
while  in  uttering,  the  offence  is  the  uttering. 

Parry.  It  is  found  in  the  case,  that  the  prisoner 
put  the  documents  into  the  prosecutor's  hands.  In 
ShukarcTs  case^  the  prisoner  merely  allowed  the  prose- 
cutor to  see  the  words  '*  Five  hundred"  on  the  notes, 
and  the  prisoner  himself  then  sealed  up  the  notes  in 
an  envelope,  and  left  them  in  the  care  of  the  prose- 
cutor. The  Court  in  that  case  held,  that  to  constitute 
an  uttering  the  instrument  must  be  offered  with  intent 
to  obtain  credit  '*  upon  it." 

Alderson  B.     •*  Upon  it,"  not  by  means  of  it. 

Parry.  That  case  bears  out  the  present  argument. 
Here  is  a  clear  uttering  for  a  specific  purpose, — to 
raise  money.  Suppose  the  case  of  a  pawn  ticket^ 
upon  which  money  is  very  often  raised  by  poor  per- 
sons, a  man  desiring  to  obtain  an  advance,  says  to 
another,  '^  I  have  goods  in  pledge,"  and  shews  him  a 
forged  ticket,  and  thus  gets  money  upon  it,  it  is  sub- 
mitted that  that  would,  without  doubt,  be  a  case  of 
uttering.  Here  the  prisoner  meant,  by  representing 
the  receipts  to  be  genuine,  to  raise  money.  It  is 
contended,  on  the  part  of  the  prisoner,  that  the  docu- 
ment itself  must  be  parted  with,  or  used  with  intent 
to  get  money  upon  it. 

Jervis  C.  J. — Have  you  looked  at  the  words  of  the 


482  CROWN  CASES  RESERVED. 

1852.  act  of  Parliament,  13  Geo.  3,  c.  79 ;  no  intent  to 
lojjjg  defraud  is  necessary  ;  the  offence  is  the  uttering  and 
Case.  publishing ;  and  the  Judges  in  ShukarcTs  case^  held 
that  there  was  no  pubHcation. 

Alderson  B. — This  is  a  stronger  case.  The  stat. 
11  Geo,  4  &  1  Wm.  4,  c.  66,  uses  the  words  uttering, 
disposing  of,  or  putting  off. 

CresswellJ. — The  prisoner,  by  showing  the  receipt 
did  not  obtain  any  benefit  to  himself. 

Parry.  The  prisoner  and  his  friend  were  acting 
together. 

Cresswell  J. — They  may  have  been  guilty  of  a 
conspiracy,  or  of  obtaining  money  by  false  pretences, 
but  the  question  is,  is  this  an  uttering? 

Parry.  In  Eex  v.  Birkett^  R.  &  R,  86,  where  a 
forged  bill  of  exchange  payable  to  the  order  of  the 
defendant  was  given  as  a  pledge  only,  but  to  obtain 
credit,  it  was  held  that  there  was  a  fraudulent  intent 
within  the  meaning  of  the  statute. 

Cresswell  J. — ^There  the  defendant  obtained 
credit.  That  case  is  just  the  same  as  if  a  banker  asked 
a  man  for  his  securities,  and  he  were  to  produce  forged 
securities,  and  deposit  them  with  the  banker. 

Parry.  Suppose  that  the  money  lender,  when  the 
defendant  exhibited  the  receipt,  said,  ^*  Oh,  yes,  I  see 
you  have  paid  your  rates,  here  is  the  hi.  you  want," 
would  not  the  case  then  have  been  an  uttering? 

Coleridge  J. — Suppose  the  prisoner  had  received 
the  moneylender  in  another  person's  house  and  had 
said  ^'this  is  my  house,''  what  offence  would  that  be? 

Parry.  If  he  obtained  no  money,  then  it  would  be 
a  mere  lie.     But  this  is  uttering  a  forged  document 

WiOHTMAN  J. — To  induce  the  prosecutor  to  part 
with  his  money  to  his  loss. 

Parry.  An  intention  to  defraud  is  found  in  the 
case.  In  Reg.  v.  Cooke^  8  Car.  &  P.  582,  it  was  held 
that  a  conditional  uttering  was  as  much  a  crime  as  any 
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other  uttering.  In  Bex  v.  Bh^kett^  R.  &  R.  86,  Baron  1852. 
Graham  said,  that  there  might  be  an  uttering,  &c.,  1^% 
though  the  document  was  valueless — as  valueless  as  ^^^ 
the  receipt  here. 

Coleridge  J. — ^The  statute  SSHen.  8,  c.  1,  enacted 
"  That  if  any  person  or  persons  shall  falsely  and  de- 
ceitfully obtain  or  get  into  his  hands  or  possession  any 
money,  goods,  chattels,  or  jewels,  or  other  things,  of 
any  other  person  or  persons,  by  colour  and  by  means 
of  any  pnyy  false  token^  or  counterfeit  letter,  made  in 
another  man's  name  to  a  special  friend  or  acquaint- 
ance, for  the  obtaining  of  money,  &c.,  from  such  per- 
son, and  shall  be  thereof  convicted,  &c.,  every  such 
offender  shall  suffer  punishment  by  imprisonment, 
setting  upon  the  pillory,  &c."  This  statute  led  to  the 
statute  of  false  pretences  (a)  ;  now,  what  would  have 
been  the  offence  of  exhibiting  this  receipt  in  the 
manner  specified  in  the  case,  before  these  statutes  ? 

Parry.     Forgery  at  common  law. 

Metcalfe  replied. 

WiOHTMAN  J There  are  three  circumstances  to 

be  considered  in  this  case.  First,  there  is  a  false 
document ;  secondly,  the  uttering  such  document;  and 
thirdly,  the  uttering,  &c.  to  induce  the  prosecutor  to 
give  a  person  credit  to  his  loss.  In  fact,  the  prosecutor 
is  defrauded. 

Coleridge  J. — ^The  case  does  not  state  that  money 
was  actually  given. 

WiQHTMAN  J. — Suppose  he  had  been  defrauded? 

Metcalfe.  It  is  only  found  that  the  receipt  was 
placed  in  the  hands  of  the  prosecutor  for  the  purpose 
of  inducing  him  to  advance  money  to  Gilliard.  \ 

Cresswell  J. — To  induce  him  to  give  credit  to 
Gilliard. 

(a)  30  Gto.  2,  c.  24. 
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1853.  Coleridge  J. — It  is  not  found  in  the  case  that 

J^^       Gilliard  was  insolvent. 

Case.  Jervis  C.  J.  —The  question  for  us  is,  was  there  an 

uttering, — was  the  Recorder  correct  in  ruling  that  the 
facts  proved  an  uttering  ? 

WiGHTMAN  J. — It  is  not  uecessary  that  money 
should  be  obtained  on  the  instrument,  but  bi/  means 
of  it. 

Metcalfe.  In  Meg.  v.  Page^  ante,  Lord  Abinger 
decided  that  unless  there  an  intent  to  defraud  was 
shewn,  a  party  could  not  be  convicted. 

Alderson  B. — That  is  overruled.  The  intent  is 
inferred  by  law.  If  a  forged  instrument  is  put  away 
in  order  to  get  money  or  credit,  that  amounts  to  an 
uttering. 

WiGHTMAN  J. — I  can  understand  the  distinction 
between  gaining  an  advantage  directly  upon  the  instru- 
ment, and  of  gaining  an  advantage  indirectly  by 
means  of  it  You  must  assume,  from  the  facts,  that 
there  was  an  attempt  to  defraud  by  means  of  it. 

Metcalfe  cited  Webster's  Diet.  tit.  *^  Uttering;" 
U.  S.  V.  Mitchell;  U.  S.  Dig.  ''  Uttering ; "  Beg.  v. 
Page,  ante,  JR.  v.  Harris,  7  C.  &  P.  428  ;  jR.  v, 
Longhran,  Crawford  v.  Dixon  {Irish),  333;  M.  v. 
WaveLl,  1  Moo.  224  (a). 

Cur.  adv.  vult. 

On  the  12th  of  May,  a.  d.  1852,  this  case  was  again 
argued  before  Lord  Campbell  C.  J.,  Pollock  C.  B., 
Jervis  C.  J.,  Coleridge  J.,  Cresswell  J.,  Erle  J., 
Talfourd  J.,  and  Crompton  J. 

Parry,  for  the  Crown. 

Metcalfe,  for  the  prisoner.  The  question  turns  on 
the  true  definition  of  the  word  ^^  utter/'  as  used  in  the 

(a)  See /N)«^  488^489. 
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statate.    The  words  of  the  indictment  are  *^  ottered,       1852. 
disposed  of,  and  put  off/*    The  words  of  the  statute       jon's 
under  which  the  prisoner  is  indicted,  11  Geo.  4  and       ^^^^•®- 
1  Wm.  4,  e.  66,  s.  10,  are  "  shall  offer,  utter,  dispose 
of  or  put  off/'    The  word  '*  offer  "  is  omitted  from  the 
indictment.  It  will  hardly  be  contended  on  these  facts 
that  the  documents  in  question  were  disposed  of  and 
put  off.     Wooldridges  case,  1  Leach  C.  C.  307,  is  an 
authority  to  show  that  merely  putting  an  article  into 
the  hands  of  another,  where  it  was  taken  back,  is  not 
a  disposing  of  or  putting  off. 

Lord  Campbell  C.  J. — Does  the  case  in  Leach  go 
so  far  as  to  decide  that  there  can  be  no  putting  off 
without  an  intent  to  part  with  the  instrument  ? 

Metcalfe  referred  to  JR.  v.  Varley,  2  W.  Bla.  632  (a). 
To  bring  the  case  within  the  meaning  of  the  word  dis- 
posing of,  it  is  not  sufficient  that  the  document  is  pro- 
duced for  the  purposes  of  inspection  only. 

Lord  Campbell  C.  J. — You  say  that  in  order  to 
constitute  a  disposing  of,  the  property  must  be  parted 
with. 

Metcalfe.  At  common  law,  uttering,  per  se^  is  no 
offence,  per  Cresswell  J.,  after  consultation  with 
Pattesan  J.  Reg.  v.  Bault,  2  Car.  &  Kir.  604.  The 
first  statute  on  the  subject  was  25  JEdw.  3,  st.  5,  c.  2  : 
— *^  And  if  a  man  bring  false  money  into  this  realm, 
counterfeit  to  the  money  of  England,  as  the  money 
called  Ltishhurg^  or  other  like  to  the  said  money  of 
JSnglandf  knowing  the  money  to  be  false,  to  merchan- 
dize, or  make  payment  in  deceit  of  our  said  Lord  the 
King  and  of  his  people — " 

Lord  Campbell  C.  J. — The  word  "  utter"  does  not 
occur  there. 

Metcalfe.  It  does  not.  lSc2  Ph.  Sc  M.  c.  11, 
recited,  "Where, &c.,  many  ill-disposed  persons,  &c., 

(a)  See  also  1  East  P.  C.  164. 
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185S.  have  brought  into  this  realm,  &c.,  forged  and  coun- 
Ion's  terfeit  money,'*  &c.,  and  have  "  uttered  the  same  here 
^^«-  by  merchandizing  and  otherwise,"  &e.,  and  then 
enacted,  ^*  that  if  any  person,  &c.,  shall  bring  any  such 
false  and  counterfeit  coin  or  money,  &c.,  knowing  the 
same,  &c,,  to  be  false  and  counterfeit,  to  the  intent  to 
utter  or  make  payment  with  the  same  within  this 
realm,  &c.,by  merchandizing  or  otherwise  (t.e.deah'ng, 
ejusdem  generis).  15  Geo.  2,  c.  28,  increasing  the 
punishment  for  uttering  money,  contains  these  words: 
"  If  any,  &c.,  shall,  &c.,  utter  or  tender  in  pay- 
ment/' &c.  In  5  Eliz.  c.  11,  s.  2,  3,  the  first  statute 
against  forgery  of  private  documents,  the  words  were 
"  shall  pronounce,  publish,  or  give  in  evidence."  At 
the  Revolution,  paper  currency  commenced  ;  8  &  9 
Wm.  3,  c.  20,  s.  36,  was  the  first  act  providing  for 
forgeries  upon  the  Bank  of  England.  11  Geo.  1,  c.  9, 
s.  6,  was  the  first  against  uttering  forged  notes  of  the 
Bank  of  England.  It  recited  that  '^and  whereas  of 
late  divers  frauds  and  deceits  have  been  put  upon  the 
said  Governor  and  Company  of  the  Bank  of  England 
and  other  persons,  by  the  uttering,  forging,  &c.y  and 
by  the  tendering  in  payment,  uttering,  vending,  ex- 
changing, and  bartering  of  such  altered,  &c.,  bills,  &c, 
to  the  prejudice  of  public  credit  and  to  the  great  hurt 
and  diminution  of  trade  and  commerce.  For  redress- 
ing whereof  for  the  future,  be  it  enacted,  &c.,  shall 
tender  in  payment,  utter,  vend,  exchange,  or  barter. 
In  2  Geo.  2,  c.  25;  7  Geo.  2,  c.  22;  18  Geo.  3,  c.  18, 
the  words  were  "  utter  or  publish  as  true.'*  In  43 
Geo.  3,  c.  139,  s.  1  (foreign  bills),  *^  tender  in  payment 
or  in  exchange,  or  otherwise  utter  or  publish  as  true." 

Lord  Campbell  C.   J ^The  expression   ^*  tender 

in  payment"  is  there  considered  an  uttering; — the 
words  are  "  or  otherwise  utter," 
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Metcalfe.  That  is  so.  In  45  Geo.  3,  c.  89,  the  words  of  185S. 
the  statute  are  **  oflTer,  dispose  of,  or  put  away."  In  1  Wm.  l~^ 
4,  c.  66,  8.  10,  the  words  are,  **  offer,  utter,  dispose  of,  ^8«- 
or  put  off ;"  the  law  having  been  altered  to  meet  Woold- 
fidgets  case  and  others.  Various  definitions  of  the  word 
"utter**  occur  in  the  works  of  learned  writers. 
Webster  $  definition  of  it  when  used  in  this  sense  is  as 
follows : — 1,  *•  To  disclose,  to  discover,  to  divulge,  to 
publish  ;"  2,  ^Uo  sell,  to  vend,  as  to  utter  wares  (this 
is  obsolete  unless  in  the  law  style) ;"  3,  "  to  put  or 
send  into  circulation,  to  put  off*  as  currency  or  cause  to 
pass  in  commerce,  as  to  utter  coin  or  notes — a  man 
utters  a  false  note  who  gives  it  in  payment,  knowing  it 
to  be  false."  The  following  is  Richardson  s  definition : 
— "  To  put  out,  to  expel,  to  eject,  to  come,  put  or  send 
forth,  to  vent,  to  emit,  to  produce  publicly  (metaphor), 
to  speak,  to  tell,  to  pronounce,  to  proclaim,  to  publish." 
The  word  **  utter"  is  thus  defined  by  Johnson : — 
"  From  the  adjective ;  to  make  public  or  let  out — 
palamfacerej  1,  "to  speak,  to  pronounce,  to  express  ;" 
2,  "  to  disclose,  to  discover,  to  publish ;"  3,  **  to  sell,  to 
vend;*'  4,  **  to  disperse,  to  emit  at  large ;  *  to  preserve 
us  from  ruin  the  whole  kingdom  should  continue  in  a 
firm  resolution  never  to  receive  or  utter  this  fatal  coin* 
—Swift ;"  5,  "  to  put  forth.**  The  case  of  R.  v.  Shu- 
hard  J  R.  &  R.  200,  is  expressly  in  point. 

Lord  Campbell  C.  J. — The  words  of  the  report  are 
"  they  seemed  to  be  of  opinion.** 

Jervxs  C.  J. — You  observe  the  words  "  upon  it.** 
The  Judges  were  of  opinion  that  it  should  be  parted 
with,  or  tendered  or  offered,  or  used  in  some  way  to 
get  money  or  credit  upon  it. 

Metcalfe.  In  the  case  now  before  the  Court  the 
document  was  not  used  to  get  money  or  credit  upon 
it.  The  prisoner  in  effect  said,  *'  I  am  a  man  of 
substance,  here  are  my  receipts.**    The  case  of  Reg.  v. 
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185j2.  Radfordj  1  Den.  C.  C.  59,  will  no  doubt  be  relied 
— 7^^ —  upon  by  the  prosecution ;  but  the  present  case  is 
Case.  distinguishable  from  that ;  because,  in  Reg.  v.  Rad- 
ford^ credit  was  obtained  directly  by  means  of  the 
instrument. 

Pollock  C.  B.— There  the  prisoner  said,  in  effect, 
*•  Here  is  your  receipt  in  discharge  of  payment.*' 

Metcalfe  referred  to  Oingell  and  Purkins,  4  Exch. 
R.  720 ;  and  Standish  v.  Ross,  3  Exch.  R.  527. 

Jervis  C.  J. — Take  the  case  of  justification  of  bail; 
— a  man  produces  a  forged  deed,  or  a  forged  lease,  to 
prove  that  he  is  of  sufficient  property,  would  that  be 
an  uttering  ? 

Metcalfe.  That  is  going  farther  than  the  present 
case.  There  there  would  be  an  obtaining  credit  upon 
it.  In  the  11th  edition  of  a  work,  formerly  edited 
by  one  of  your  Lordships  (a),  Arch.  Crim.  PL,  by 
Welsby,  Mr.  WeUby^^ho  may  be  cited  as  authority, 
comments  on  the  words,  ^'  utter  or  publish.*' 

Pollock  C.  B. — Not  yet  an  authority. 

Metcalfe,  It  is  no  doubt  a  rule  that  a  writer  on  law 
is  not  to  be  considered  an  authority  in  his  lifetime  (6). 
The  only  exception  to  the  rule,  perhaps,  is  the  case  of 
Justice  Story. 

Coleridge  J. — S^toryisdead. 

Cresswbll  J. — No  doubt  the  cases  are  carefully 
abstracted  by  Mr,  Welshy  in  the  passage  you  refer  to. 

Lord  Campbell  C.  J. — It  is  scarcely  necessary  to 
say  that  my  opinion  of  Mr,  Welshy  is  one  of  sincere 
respect. 

Metcalfe  cited  R.  v.  Harris,  7  Car.  &  P.  428.    In 

(a)  Lord  Chief  Justice  Jbrvis.  on  Evidence,  are  constantly  cited  in 

(b)  This  rule  seems  "  more  hon-  Crown  cases ;  and  the  writings  of 
oured  in  the  hreach  than  in  the  ChUty,  StarJae,  and  also  of  Story, 
observance."  The  annotations  o(  were  referred  to  in  the  same  way  in 
Mr.  Chreaves,  Russ.  on  Crimes,  and  their  lifetime. 

the  learned  work  of  Mr.  Fitt  Taylor 
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the  case  of  ^.  v.  Longhran,  3  Cr.  &  D.  333  {Irish  Rep.)  1852. 

the  prisoner  handed  to  another  man,  a  parcel  con-  Ion's 
taining  100  counterfeit  shillings — requesting  him  to  ^"®- 
deliver  the  parcel  to  prisoner's  wife,  held  by  Cramp- 
ton  J.  to  be  no  uttering.  In  DewlirCs  case,  Alison's 
Principles  of  Criminal  Law,  402,  a  forged  note  was 
taken  by  prisoner  out  of  his  pocket  and  put  in  his 
hand,  whence  it  fell  to  the  ground,  and  the  prisoner 
vas  about  to  hand  it  over  the  counter,  held  to  be  no 
uttering.  It  is  observed  in  the  same  work,  "It  is 
sufficient  to  complete  the  crime  if  the  forged  instru- 
ment have  been  uttered,  i.  e.  presented  in  payment^ 
or  made  the  foundation  of  a  claim^  though  no  ad- 
vantage whatever  was  gained  from  the  act.  In  the 
Report  of  the  Penal  Code  of  Massachusetts^  1844,  Crim. 
Law  Commissioners — the  following  definition  of  the 
word  " uttering,"  occurs ; — tit.  Forgery:  12. —  "The 
uttering  of  a  writing  is  in  respect  to  forgery,  &c.,  the 
fraudulently  and  deceptively  offering,  passing,  nego- 
tiating, assigning,  transferring  the  same,  or  putting  the 
same  in  circulation  as  being  true  and  genuine,  accord- 
ing to  its  apparent  import  by  a  person  knowing  the  same 
to  be  false,  with  the  intent  that  any  person  shall  be 
thereby  deceived,  and  that  any  person  shall  be  thereby 
defrauded  or  prejudiced  ;" — citing  jR.  v.  Shukard. 
In  Metcalf  and  Perkin's  United  States  Dig.  Forgery, 
18,  "  passing "  a  paper  is  defined  as  putting  it  off 
in  payment  or  exchange ;  "  uttering,"  as  a  decla- 
ration that  it  is  good  with  an  intention  to  pass,  or 
an  off'er  to  pass  it;  U.  S.  v.  Mitchell,  1  Bald.  366. 
So  in  Curtis^s  United  States  Digest.  Pledging  a  coun- 
terfeit note  which  was  to  be  redeemed  at  a  future  dav, 
is  not  a  '^passing  within  the  meaning  of  the  act.*' 
Gentry  v.  The  State,  3  Yerg.  451.  Putnam's  Supp. 
to  M.  Sf  P.  Digest,  Forgery,  98. 
Jervis  C.  J.     If  the  landlord  had  called  for  his  rent, 
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1852.      and  the  same  ceremony  had  been  gone  through  by  the 
^[^^       prisoner,  would  that  be  an  uttering  ? 
Case.  Metcalfe.     That  must  be  admitted. 

Jervis  C.  J. — ^The  jury  have  found  that  there  was 
an  intent  to  defraud. 

Lord  Campbell  C.  J. — In  Reg.  v.  Radford  the 
credit  was  not  obtained  upon  the  instrument,  but  m 
consequence  of  it. 

Metcalfe.  In  conclusion,  it  is  submitted  that  in 
order  to  make  an  uttering,  the  instrument  must  be 
used  in  some  way  to  get  money  or  credit  upon  it. 

Parry,  for  the  Crown. 

The  only  point  for  the  consideration  of  the  Court  is, 
IS  this  an  uttering  ?  on  the  last  argument  it  was  con- 
tended that  no  intent  to  defraud  appeared. 

Lord  Campbell  C.  J. — The  jury  have  found  that 
there  was  an  intent  to  defraud. 

Parry^  The  words  of  the  act  of  Parliament  are 
"  utter,  or  put  off  ;"-«^not  as  in  the  old  statute,  *'  put 
away,''  and  it  is  submitted  that  the  present  facts 
amount  to  a  putting  off.  The  uttering  of  a  receipt  is 
for  the  purpose  of  covering  an  antecedent  fraud. 

Coleridge  J — Suppose  a  receipt  is  produced  when 
a  sum  of  money  is  claimed. 

Lord  Campbell  C.  J. — Or  upon  the  settlement  of 
an  account  a  forged  receipt  is  produced  ? 

Parry.  It  is  employed  for  the  purpose  of  fraud- 
ulently obtaining  money,  but  not  upon  it.  A  servant 
is  charged  to  pay  money ;  he  says,  ^^  I  have  paid  it,  and 
I  produce  the  receipt ;"  he  does  not  get  money  upon 
it^  but  surely  that  would  be  an  uttering.  Supposing 
the  person  had  been  indicted  for  forging  the  instru- 
ment; the  intent  to  defraud  is  a  direct  presumption  of 
law ;  if  this  be  an  instrument  for  the  forgery  of  which 
he  might  have  been  indicted,  could  he  not  be  convicted 
of  uttering  ?    R.  v.  Cook,  8  Car.  &  P.  582,  before 
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Patteson  J.,  is  an  authority  in  support  of  this  view.  1852. 
There,  however,  it  is  admitted  the  prisoner  got  credit  J^^ 
on  the  instrument ;  and  so  here.  ^••^ 

Lord  Campbell  C.  J. — No ;  not  upon  it.  JR.  v.  Cooke 
comes  in  the  class  of  12.  v.  Shukard,  and  does  not 
advance  your  argument. 

Parry.  The  prisoner  gets  credit  for  the  payment 
of  his  rent. 

Pollock  C.  6. — Not  from  his  landlord. 

Jervis  C.  J I  am  desirous  that  the  decision  of  the 

Judges  in  JR.  v.  Shukard  should  be  considered.  How 
can  a  man  get  money  on  a  Court-roll,  exhibited  for 
the  purposes  of  fraud  ? 

Parry.  Perhaps  in  Skukard^s  case  the  Judges  were 
not  satisfied  that  there  was  evidence  that  the  defendant 
*^  published ''  the  notes.  It  has  been  argued  that  the 
prisoner,  in  the  present  case,  did  not  use  the  forged 
receipt  to  get  credit  upon  it ;  but,  whether  he  or  a 
third  person  obtained  the  credit,  cannot  make  any 
difference.     (B.  v.  Birkett,  R.  &  R.  86.) 

Pollock  C.  B. — Here  the  receipt  is  not  used 
against  the  landlord  or  the  rate  collector  for  the  object 
for  which  a  receipt  is  intended,  but  for  a  collateral 
purpose.  Is  not  the  present  like  the  case  where  a 
man  points  to  plate  lying  in  a  room,  as  a  proof  that 
he  is  rich,  and  thereby  obtains  credit  ? 

Parry.    That  would  be  a  false  pretence. 

Jervis  C.  J. — The  question  is,  is  not  the  rule  in  B. 
V.  Shukard  too  strict  ? 

Lord  Campbell  C.  J.*— If  in  the  case  of  the  justifi- 
cation of  bail,  a  false  receipt  be  produced  and  its  pro- 
duction be  an  uttering,  then  there  is  an  uttering  here. 

Parry  cited  Beg.  v.  Welch,  2  Den.  C.  C.  78. 

Metcalfe  replied. 

Cur»  adv.  vult. 


492  CROWN  CASES  RESERVED. 

1852.  On  the  29th  May,  a.  d.  1852,  the  judgment  of  the 

^[^^       Court  was  given  by  Lord  Campbell  C.  J.  (a). 
Case.  We  are  of  opinion  that  this  conviction  ought  to  be 

affirmed.  Upon  consideration  there  clearly  seems  to 
us  to  have  been  an  uttering  of  the  forged  receipt 
within  the  meaning  of  llGeo.  4  &  1  Wm.  4,  c. 66, s.  10. 
If  it  had  been  used  in  the  manner  stated  for  the 
direct  purpose  of  gaining  credit  for  the  payment  which 
it  purports  to  vouch,  there  can  be  no  doubt,  since  the 
case  of  R.  v.  Radfordj  that  there  would  have  been  a 
sufficient  uttering.  But  the  prisoner's  Counsel  con- 
tended, that  there  cannot  be  an  uttering  of  a  forged 
receipt  unless  it  be  used  directly  to  gain  credit  upon 
it  by  its  operating  as  a  receipt ;  so  that  merely  using 
this  receipt  for  the  purpose  proved,  to  induce  a  belief 
that  he  had  paid  the  money,  and  therefore  was  a  man 
of  substance,  does  not  amount  to  an  uttering  within 
this  act  of  Parliament.  R.  v.  Shukard^  which  was 
mainly  relied  upon  for  this  distinction,  does  not  seem 
to  us  to  support  it.  That  case  is  entitled  to  the  highest 
respect,  and  upon  similar  facts  we  should  submit  to 
its  authority.  But  the  learned  Judges  there  did  not 
proceed  upon  the  distinction  that  to  make  the  using  of 
a  forged  negociable  instrument  a  felonious  uttering, 
the  intention  of  the  prisoner  must  be  to  gain  credit 
upon  it  by  making  it  operate  as  such.  They  appear 
to  have  thought  that  there  the  evidence  was  not  suffi- 
cient to  show  an  intention  in  the  prisoner  to  induce  the 
innkeeper  to  advance  any  money  or  to  give  credit  upon 
it  to  him.  The  doctrine  supposed  to  be  established  by 
that  decision  is,  ^'  that  in  order  to  make  it  an  uttering 
it  should  be  parted  with  or  tendered  or  used  in  some 
way  to  get  money  or  credit  upon  it."  The  words 
^'  upon  it "  we  consider  as  equivalent  to  *'  by  means  of 

(a)  The  Editor  is  indebted  to  the     for  his  Lordship's  MS.  of  the  foie- 
kindness  of  the  Lord  Chief  Justice     going  judgment. 
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it;"  otherwise  there  could  hardly  be  an  uttering  of  1852. 
Court  rolls  and  other  instruments  enumerated  in  the  ion's 
statute.  ^"®- 

In  the  present  case  it  is  expressly  found  *'  that  the 
prisoner  placed  the  receipt  in  the  hands  of  the  prose- 
cutor for  the  purpose  of  fraudulently  inducing  him  to 
advance  money  to  Oilliard.^*  This  was  a  using  of  the 
forged  receipt  to  get  money  upon  it  or  by  means  of  it, 
as  much  as  if  the  prisoner  himself  had  been  to  the  bor- 
rower of  the  money,  and  the  receipt  had  purported 
that  he  had  paid  the  rates,  and  the  prosecutor  had 
thereupon  advanced  him  a  sum  of  money,  and  had 
been  cheated  out  of  it  by  him. 

We,  therefore,  think  that  the  conviction  was  accord- 
ing to  decided  cases  and  sound  principles  of  law. 


REGINA  V.  CHARLES  NASH.  iggg. 


The  prisoner  was  tried  and  convicted  before  the  Onanindictw 
Right  Hon.  J.  S.  Wortley,  the  Recorder  of  London,  for^\,gand 
for  feloniously  forging  and  uttering  a  transfer  of  196  uttering  a 
shares  in  the  capital  stock  of  a  certain  company,  esta-  sharea  in  a 
blished  by  act  of  Pariiament,  called  the  Waierford,  jSyt^HeX 
Wexfordf  Wicklow,  and  Dublin  Railway  Company,  that  the 
with  intent  to  defraud.  shTrehoidera 

The  forged  instrument  was  as  follows  i —  Bed"onhe^ 

company^ 
and  kept  according;  to  8  &  9  Fief.  c.  16,  s.  9,  is  eyidence  to  shew  that  an  individual 
is  a  abareholder,  without  further  authentication  \  and  that  in  order  to  prove  that  such 
individual  is  liable  to  be  defrauded  by  the  forf(ing  and  uttering  of  a  transfer  of  the 
shares,  it  is  not  necessary  to  give  further  proof  of  his  title  to  the  shares. 

Held,  per  Maulb,  J.,  that  a  man  may  be  convicted  of  forging  and  uttering  an  instru- 
menty  mth  mtent  to  drfraud,  though  there  is  no  person  in  a  utuation  to  be  defrauded  by 
bis  act* 

VOL.  Il«  M   IT 
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1852.  I,  Peter  Hanstock^  of  Ballycall^  in  the  county  of 
j^^gg,g  Wexford^  gentleman,  in  consideration  of  the  sum  of 
Caae.  five  pounds  paid  to  me  by  Edward  Piearse,  of  Chester 
Street^  East  Greenwich^  in  Kenty  gentleman,  do 
hereby  bargain,  sell,  assign,  and  transfer  to  the  said 
Mdward  Piearse  the  one  hundred  and  ninety-six  shares 
of  20/.  each,  numbered ,  in  the  register  of  share- 
holders, registered  in  my  name  of  and  in  the  under- 
taking called  the  Waterford,  Wexford^  WickloWy  and 
Dublin  Railway  Company,  To  hold  unto  the  said 
Edward  Piearse^  his  executors,  administrators,  and 
assigns,  subject  to  the  several  conditions  on  which  I 
held  the  same  immediately  before  the  execution 
4  hereof.  And  I,  the  said  Edward  PiearsCy  do  hereby 
agree  to  accept  and  take  the  said  shares,  subject  to 
the  conditions  aforesaid.  As  witness  our  hands  and 
seals  the  31st  day  of  May,  in  the  year  of  our  Lord, 
1851. 

Signed,  sealed,  and  de-1 

Jreter  Hanstocn  and  jaa- 
ward  PiearsCj  in  the  pre- 
sence of 

Charles  Nash^ 

52,  Parliament  Street^  London^  gentleman. 

It  appeared  that  Capt.  Owen^  who  was  called  on 
behalf  of  the  prosecution  as  a  witness,  had  been  the 
original  holder  of  the  shares,  and  he  stated  on  his 
examination,  that  considering  himself  as  having  been 
unfairly  selected  as  a  defendant  in  some  actions  by 
landowners,  he  was  anxious  to  protect  himself  from 
liability,  and  with  that  view  he  had  transferred  the 
shares  in  question,  without  any  consideration,  to  Peter 
Hanstocky  but  the  actual  transfer  was  not  proved. 
In  order,  however,  to  shew  that  Peter  Hanstock  was 
registered  as  a  shareholder  in  respect  of  these  shares, 


Edward  Piearse  (l.  s.) 
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and  that  he  would  be  treated  by  the  company  as  a      1852. 
person   entitled  to  deal  with  them,  to  receive  any     Cash's 
dividends  payable  on  them,  or  to  transfer  them,  the       ^^®- 
register  of  shareholders,  xbearing  the  seal  oi^the  com- 
pany, and  kept  according  to  the  act  of  Parliament, 
8  &  9  Vict.  c.  16,  s.  9,  was  tendered  as  evidence,  and 
after  objection  on  the  part  of  the  prisoner  was  received* 
It  was  further  objected  that  it  was  necessary  that  the 
title  of  Hanstock  should  be  shewn,  and  that  the  trans- 
fer from  Capt.  Owen  to  him  should  be  proved  for  that 
purpose,    but  the    learned   Recorder  overruled  the 
objection. 

On  the  16th  August^  1851,  the  prisoner  sent  to  the 
offices  of  the  company  in  the  Strand  the  forged  instru- 
ment in  question,  together  with  the  following  notice : — 
To  the  Dublin  and  Wicklow  Railway  Company. 
To  the  Secretary,  Bookkeeper,  and  all  concerned. 

I  hereby  require,  pursuant  to  the  statutes,  the  regis- 
tration of  each  of  the  transfers  mentioned  at  foot  sent 
by  me  to  you.  And  also  require  to  be  delivered  to 
me  within  forty-eight  hours  certificates  of  proprietor- 
ship of  and  in  the  shares  under  each  of  such  transfers 
respectively,  pursuant  to  the  statutes,  and  the  11th 
and  15th  sections  of  Companies'  Clauses  Consolidation 
Act,  now  paying  and  ofiering  to  pay  the  legal  fees  for 
such  registration  and  certificates. 

O.  Nash^  Jr.,  for  Edward  Piearse  and  Self. 
Westminster^  November  7th,  1851. 
Ritchie  to   Edward  Piearse ;   Allen  to  dittp  ; 

Nash  and  Nash  to  ditto ;  C  Nash  to  ditto ; 

C.  Nash  to  ditto ;  Wilmot  to  ditto ;  Whittaker 

to  ditto ;  Carter  to  ditto  ;  II.  Ennissey  to  ditto ; 

Oallageher  to  ditto ;  Peyton  or  Pay  ton  to  ditto ; 

Foy  to  ditto ;  Hanstock  to  ditto ;   Scully  to 

ditto ;  Kenny  to  ditto ;  Whittaker  to  ditto ; 

E.  Piearse  to  C.  Nash. 

M    M    2 
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1852.  The  circumstances  shewed,  that  the  prisoner  having 

jj^g^,g  obtained  a  knowledge  of  Hanstock's  handwriting  by 
Case.  inducing  him  to  sign  an  instrument  which  he  told  him 
was  a  proxy  paper,  and  to  be  used  for  the  interest  of 
Captain  Owen  and  Lord  Courtoxon^  his  landlord,  had 
availed  himself  of  such  knowledge  to  forge  his  signa- 
ture to  the  document  in  question,  the  body  of  which 
was  in  the  prisoner's  handwriting.  The  Waterfordj 
Wexford  J  Wicklow^  and  Dublin  Railway  Company  had 
paid  no  dividend,  and  there  seemed  no  probability  of 
any  being  declared  at  the  time  of  the  forgery  ;  the 
question  of  winding  up  the  company  had  been  con- 
sidered ;  the  shares  were  not  of  any  marketable  value; 
but  the  company  had  the  power  to  enforce  payment 
of  calls,  and  one  of  21.  a  share  was  about  to  be  made 
Under  these  circumstances  the  learned  Recorder  told 
the  jury,  upon  the  question  of  the  intention  to  defraud, 
that  it  was  not  necessary  to  find  an  intent  to  defraud 
any  one  in  particular,  but  they  must  have  in  view 
some  person  who  could  be  defrauded,  so  that  the  con- 
sequence of  the  prisoner's  act  would  necessarily  or  pos- 
sibly be  to  defraud  some  person,  and  that  it  was  for 
them  to  say  whether,  as  Hanstock  would  be  the  person 
to  whom  the  dividends,  if  any  (of  which  there  did  not 
seem  to  be  much  probability),  would  legally  be  pay- 
able, he  might  not  have  been  defrauded  if  the  company 
had  got  into  better  circumstances ;  or  whether  the 
company  might  not  have  been  defrauded  if  they  had 
been  induced  by  the  forgery  to  insert  Piearses  name 
on  the  register,  and  had  made  a  call  which  they 
appeared  to  be  about  to  do,  or  whether  an}'  person 
might  not  have  been  defrauded  if  induced  to  advance 
money  on  the  shares,  in  anticipation  of  the  company 
coming  round,  and  on  the  faith  that  Piearse  was  the 
real  owner  of  them. 
The  Recorder  therefore  requested  the  opinion  of  the 
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Judges  as  to  whether  he  was  right  id  thus  leaving  the       185S. 
case  to  the  jury,  and  also  whether  he  was  right  in     x^^sh^b 
receiving  the  register  of  shareholders  in  evidence  under       ^"®' 
the  circu Distances,  for  the  purpose  above  stated  ;  or 
whether  further  evidence  of  the  transfer  of  the  shares 
from  Captain  Owen  to  Peter  Hanstock  was  necessary 
to  support  the  conviction. 

On  the  29th  May,  a.d.  1852,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Alderson  B^,  Maulb 
J.,  Cresswell  J.,  and  Erlb  J. 

Ballantine,  for  the  Crown. 

Keane  and  Cole,  for  the  prisoner. 

Keane.  There  are  two  questions  for  the  considera- 
tion of  the  Court.  First,  as  to  the  evidence  ;  second, 
as  to  the  direction  of  the  Recorder.  It  was  thought 
right  to  offer  evidence  that  Hanstock  was  a  shareholder, 
and  the  register  of  the  shareholders,  used  for  the  pur- 
poses of  the  company,  was  tendered  in  evidence  as 
sufficient  for  that  purpose.  But  it  is  submitted  that  it 
was  not  sufficient.  Even  if  properly  proved,  the 
register  would  not  shew  that  Hanstock  was  a  person 
whom  the  company  would  treat  as  a  person  entitled 
to  deal  with  the  shares,  to  receive  the  dividends  pay- 
able on  them,  or  to  transfer  them;  8  &  9  Vict.  c.  16, 
ss.  8,  9, 14,  25, 122.  It  was  therefore  wrongly  received 
by  the  learned  Recorder. 

Alderson  B. — ^Hanstock  was  the  registered  proprie- 
tor ;  the  effect  of  the  forgery  is  to  take  him  off  the 
register. 

Keane.  The  object  of  the  evidence  was  to  shew  that 
Hanstock  had  a  right  to  receive  the  dividends. 

Lord  Campbell  C.  J. — It  was  evidence  to  shew  an 
intent  to  defraud.  Was  not  the  register  under  the 
seal  of  the  company  evidence  to  shew  that  Hanstock 
was  on  the  register  ? 

Keane.  It  should  have  been  proved  to  be  the  re- 
gister duly  authenticated  at  a  meeting  of  the  company. 
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1852.  Cresswell  J.  Was  it  not  evidence  to  prove  as  much 

j^^g^,g  as  was  necessary  to  have  sustained  the  indictment? 
Case.  Though  the  Recorder  may  have  directed  the  jury  that 
it  was  evidence  of  two  or  three  things,  if  it  proved 
what  is  necessary,  and  does  not  prove  the  other  things, 
is  not  that  enough  ?  If  A.  B.  G.  and  D.  are  points 
which,  in  the  opinion  of  the  Recorder,  may  be  esta- 
blished by  the  production  of  the  register,  and  the  pro- 
duction of  it  will  establish  A.,  which  is  all  that  is 
necessary  to  sustain  the  indictment,  can  we  say  that 
the  register  is  not  admissible  in  evidence  because  the 
production  does  not  also  establish  B.  C.  and  D.? 

Lord  Campbell  C.  J. — Was  not  there  evidence  to 
shew  that  there  was  an  intent  to  defraud,  and  might 
not  the  jury  infer  that  there  was  an  intent  to  defraud 
Hanstock  ? 

Keane.  The  register  does  not  establish  Hanstock's 
title. 

Lord  Campbell  C,  J. — The  register  was  part  of 
Hanstock's  title,  if  his  name  was  on  it.  The  fraudu- 
lent act  of  the  prisoner  tended  to  injure  that  part  of 
ffanstock's  title  ;  the  register  was  admissible  to  shew 
that  the  act  of  the  prisoner  might  have  had  that  effect 
A  complete  title  in  Hanstock  was  not  necessary  in 
order  that  he  should  be  defrauded  in  respect  of  some- 
thing which  was  a  step  to  a  complete  title.  It  is  quite 
obvious  that  the  evidence  was  properly  received. 

Keane.  It  is  submitted  that  the  mere  production  of 
the  register  is  not  proof  that  HanstocVs  name  was  on 
the  register  of  shareholders.  The  book,  it  is  true,  was 
produced,  and  the  act  says  that  on  the  bare  pro- 
duction of  it,  it  shall  be  admissible  in  evidence;  but 
the  act  refers  to  actions  for  calls,  and  it  is  submitted 
that  it  does  not  make  the  register  prirndfade  evidence 
in  a  criminal  case.  It  was  produced  with  a  seal ;  but 
there  was  no  authentication  of  the  seal. 

Cresswell  J. — The  Recorder  does  not  say  that  the 
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seal  was  the  only  evidence  to  shew  that  the  book  was       1852. 
the  register  of  the  company.     He  says,  it  was  the     nash's ~ 
register.  Caae. 

Lord  Campbell  C.  J. — ^We  must  assume  that  the 
register  was  in  evidence. 

Alderson  B. — ^That  question  is  not  reserved.  The 
question  now  is,  was  the  register  rightly  used  ? 

Keane.  The  Recorder  told  the  jury  that  Hanstock 
would  be  the  person  to  whom  the  dividends,  if  any, 
would  be  legally  payable.  That  was  a  clear  misdirec- 
tion ;  for  Hanstock  was  not  shewn  to  be  a  shareholder 
within  the  meaning  of  the  act,  and  so  he  could  not  be 
entitled  to  receive  dividends.  In  other  respects  the 
learned  Recorder  seems  to  have  adopted  the  words  of 
Cresswell  J.  in  Reg.  v.  Marcus,  2  Car.  &  K.  358. 

Alderson  B. — Hanstock* s  name  was  on  the  register, 
surely  that  was  some  advantage. 

Maule  J. — The  Recorder  seems  to  have  thought 
that  in  order  to  prove  an  intent  to  defraud  there 
should  have  been  some  person  defrauded,  or  who 
might  possibly  have  been  defrauded.  But  I  do  not 
think  that  at  all  necessary.  A  man  may  have  an 
intent  to  defraud,  and  yet  there  may  not  be  any  person 
who  could  be  defrauded  by  his  act.  Suppose  a  person 
with  a  good  account  at  his  bankers,  and  a  friend,  with 
his  knowledge,  forges  his  name  to  a  cheque  either  to 
try  his  credit,  or  to  imitate  his  handwriting,  there 
would  be  no  intent  to  defraud,  though  there  would 
be  parties  who  might  be  defrauded ;  but  where 
another  person  has  no  account  at  his  bankers,  but  a 
man  supposes  that  he  has,  and  on  that  supposition 
forges  his  name,  there  would  be  an  intent  to  defraud 
in  that  case,  although  no  person  could  be  defrauded. 

Ballantine,  for  the  Crown. 

The  register  is  kept  under  the  provisions  of  8  &  9 
Vict.  c.  16,  s.  9. 

Lord  Campbell  C.  J. — The  register  would  at  least 
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1852.      heprimd  facie  evidence  in  HanstocKs  favour  when  he 
l,j^gH>g      came  for  his  dividends.     The  forgery  deprives  him  of 
Cage.       the  primd  facie  evidence,  to  shew  that  he  was  entitled 
to  the  dividends. 

Alderson  B. — If  that  be  taken  away  it  is  enough 
to  sustain  the  indictment. 

Ballantine.  The  register  was  a  step  towards  a 
titlcj  and  that  it  is  submitted  is  enough. 

Maule  J.  --'You  say  that  it  is  sufficient  if  it  gives 
some  colour  of  title. 

Ballantine.  The  prisoner  has  by  the  forgery  ad* 
mitted  that  Hanstock  was  entitled  to  the  shares  aud 
dividends.  The  effect  of  the  forgery  would  have  been 
to  deprive  him  of  them,  and  therefore  there  must 
have  been  in  the  forging  and  uttering  an  intent  to 
defraud.  The  Recorder,  therefore,  was  entitled,  as 
against  the  prisoner  to  say  that  Hanstock  was  the 
person  entitled  by  law  to  receive  any  dividends  that 
might  become  payable.  It  may  have  been  incorrect  to 
say,  without  qualification,  that  Hanstock  was  entitled 
to  the  dividends;  but  if  complete  evidence  oi Han- 
stock's  title  was  not  necessary,  and  an  inchoate  title 
was  sufficient,  then  the  direction  of  the  Recorder  was 
right.  Beside,  though  Hanstock  may  not  have  been 
entitled  to  receive  the  dividends  for  his  own  purposes, 
he  was  entitled  to  receive  them  as  the  trustee  of  Cap- 
tain Owen. 

Maule  J. — This  man  might  have  been  convicted, 
though  Hanstock^s  name  was  not  on  the  register. 
There  may  be  an  intent  to  defraud  without  the  power 
or  the  opportunity  to  defraud  ;  though  the  Recorder 
seems  to  think  that  in  order  to  convict  a  man  of  an 
intent  to  defraud,  there  must  be  somebody  who  could 
be  defrauded. 

Aldeuson  B. — If  the  jury  believed  that  the  prisoner 
thought  that  Hanstock  was  entitled  to  the  dividends, 
that  would  be  enoughs     The  question  is,  as  put  by  my 


CROWN  CASES  RESERVED. 


501 


Brother  Maule,  what  was  the  prisoner's  intent  when 
he  attested  the  transfer  of  the  shares  ? 
.  Ballantine.  The  jury  have  found  beyond  all  ques- 
tion that  the  prisoner's  intent  was  to  defraud.  With 
respect  to  the  title  of  Hanstock  to  the  dividends,  there 
is  a  great  deal  of  difference  between  what  would  be 
enough  to  establish  it  against  a  wrong  doer^  and 
against  another  party.  Before  the  new  statute  (a),  it 
was  necessary  to  shew  that  there  was  an  intent  to  de- 
fraud some  particular  person.  It  was  then  the  con- 
stant practice,  in  the  case  of  a  partnership,  to  allege  an 
intent  to  defraud  A.B.  and  others;  the  partnership 
deed  was  never  called  for,  and  it  was  frequently  ruled 
by  the  Judges  that  if  the  parties  were  seen  and  known 
to  have  acted  together  as  partners  that  was  sufficient, 
and  the  Judge  would  have  told  the  jury  that  there  was 
evidence  that  they  would  have  been  the  parties  to  be 
defrauded. 

Maule  J. — The  Recorder  says,  in  the  case  sub- 
mitted to  us,  it  was  further  objected  that  it  was  neces- 
sary that  Hanstock^s  title  should  be  shown,  and  that 
the  transfer  from  Captain  Owen  to  him  should  be 
proved  for  that  purpose,  but  he  overruled  that 
objection.  The  Recorder  was  right  in  that ;  but  his 
observations  to  the  jury  are  not  altogether  correct,  be- 
cause they  proceed  on  the  supposition  that  in  order  to 
justify  a  jury  in  finding  an  intent  to  defraud,  there 


1852. 


Nash's 
Case. 


(a)  14  &  15  Vict.  c.  100,  8.  8. 
From  and  after  the  coming  of  this 
act  into  operation  it  shall  be  suffi- 
cient in  any  indictment  for  forging, 
uttering,  offering,  disposing  of,  or 
putting  offsLuy  instrument  whatso- 
ever, or  for  obtaining  or  attempting 
to  obtain  any  property  by  false 
pretences,  to  allege  that  the  de- 
fendant did  the  act  with  intent  to 
itfrand,  without  alleging  the  intent 


qf  the  defendant  to  be  to  drfraud 
any  particular  person ;  and  on  the 
trial  of  any  of  the  offences  in  this 
section  mentioned  it  shall  not  be 
necessary  to  prove  an  intent  on  the 
part  of  the  defendant  to  defraud 
any  particular  person,  but  it  shall 
be  sufficient  to  prove  that  the  de- 
fendant did  the  act  charged  with  an 
intent  to  drfraud. 
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1852.      must  be  somebody  to  be  defrauded,  and  that  seems  to 

j^^gH'g  ^^^^  ^^^  ^^*™  ^^  ^^6  opposite  error  in  saying  tbat  Han- 
Case.       5/0c^  was  the  person  entitled  to  the  dividends  (if  any). 

Ballantine.  It  is  submitted  that  the  Recorder 
rightly  overruled  the  objections,  and  that  his  direction 
to  the  jury  in  everything  necessary  to  sustain  the  in- 
dictment was  correct. 

Keane  replied. 

The  ownership  of  the  shares  was  in  Captain  Owen. 
The  transfer  to  Hanstock  was  bad,  because  there  was 
no  consideration  for  it,  and  the  statute  requires  a  con- 
sideration. 

Lord  Campbell  C.  J. — We  are  all  of  opinion  that 
the  prisoner  was  properly  convicted ;  and  that  the 
register  was  properly  admitted  in  evidence,  and  that 
is  the  question  which  the  learned  Recorder  has  left  to 
us.  With  respect  to  the  Recorder's  direction  to  the 
jury,  it  seems  to  me  that  he  did  not  leave  it  to  them 
to  find  a  verdict,  on  the  ground  that  the  evidence  of 
Hanstoch!s  title  was  complete,  but  that  as  far  as  the 
prisoner  was  concerned  it  was  sufficiently  established. 

Alderson  B. — I  think  the  Recorder  must  be  taken 
to  have  told  the  jury  that  if  Hanstock  had  the  legal 
title,  though  Owen  was  in  fact  the  real  owner  of  the 
shares,  HanstocKs  title  was  capable  of  being  injured 
by  the  forgery. 

Maule  J. — ^We  are  called  upon  to  decide  whether 
the  Recorder  rightly  disposed  of  the  objections  made 
at  the  trial.  The  register  of  the  company  was  ten- 
dered in  evidence,  and  the  Recorder  rightly  over- 
ruled the  objection  made  to  its  admissibility.  Then 
it  was  said  that  it  was  necessary  that  the  title  of  Han-- 
stock  should  be  shewn,  and  that  the  transfer  from  Cap- 
tain Owen  to  him  should  be  proved.  The  Recorder 
was  perfectly  right  in  overruling  that  objection.  His 
observation  afterwards,  that  Hanstock  was  entitled  to 
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the  dividends,  seems  to  have  been  grounded  on  the       1853. 
supposition  that  in  order  to  convict  a  prisoner  of  an     j^^g^," 
intent  to  defraud,  there  must  be  somebody  to  be  de-       Ca«e. 
frauded  or  hurt  in  some  way ;  but  it  is  not  necessary 
that  any  person  should  be  in  a  situation  to  be  de* 
frauded.     If  the  Recorder  had  been  set  right  upon 
that  point,  it  would  have  been  so  much  the  worse  for 
the  prisoner ;  for  the  only  chance  the  prisoner  had  to 
get  off  was  the  belief  of  the  jury  that  he  could  not  be 
ponvicted  unless  he  intended  to  defraud  somebody  in 
particular,  and  that  to  have  intended  to  defraud  was 
not  enough. 

Cress  WELL  J. — With  regard  to  the  register,  I  am 
of  opinion  that  it  was  properly  received  in  evidence, 
it  being  under  the  common  seal  of  the  company,  and 
kept  pursuant  to  the  act  of  Parliament ;  and  that,  it 
appearing  from  the  register  that  Hanstock  was  a 
shareholder,  for  the  purpose  of  sustaining  this  indict- 
ment, it  was  unnecessary  that  Hanstock's  title  should 
be  further  gone  into.  I  think  the  substantial  meaning 
of  what  the  Recorder  said  to  the  jury  was  this,  though 
it  is  not  necessary  to  shew  an  intent  to  defraud  any 
particular  individual,  there  must  be  somebody  to  be 
defrauded,  and  that  there  were  several  parties  who 
might  have  been  defrauded.  The  case  of  Meg.  v.  Mar- 
cus (a)  was  decided  before  the  recent  act  of  Parliament ; 
there  were  three  counts  in  the  indictment,  and  there 
was  no  proof  that  anybody  was  defrauded,  or  could, 
by  possibility,  be  defrauded.  It  then  became  necessary 
to  consider  the  rule  of  law  that  you  may  impute  to  a 
man  the  necessary  consequences  of  his  act ;  and  there 
being  no  ground  for  supposing  that  there  was  an  intent 
to  defraud  any  person,  the  prisoner  was  acquitted. 

Erle  J. — As  to  the  first  question,  the  register  was, 
in  my  opinion,  rightly  admitted  in  evidence.     As  to 

(a)  2  Car.  &  K.  358. 
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1853«  the  second,  I  take  it  to  be,  bad  Hanstock  such  an 

jj^gg.g  interest  in  the  shares  as  to  make  him  a  subject  to  be 

Case.  defrauded  ?     Of  this  I  entertain  no  doubt 


1851(a).  ANN  LAVEY  v.  THE  QUEEN. 


In  an  indict-      Writ  of  Error  in  Exchequer  Chamber  from  the 

ment  for  per-    -.  .Tk        i  mt        •!.  i-tiji 

jury  it  was  Queen  s  Bench.     The   indictment  which  had  been 

^??he*^**  found  at  the  Central  Criminal  Court  was  removed  by 

Whitechf^ei  certiorari  into  the  Queen's  Bench  at  the  instance  of 

Court  of  the  defendant.     It  set  forth  that  "on  9th  Aprils  1850, 

SeS*^'  in  the  Whitechapel  County  Court  of  Middlesex,  holden 

&c.,  in  the  at  the  Court-house  in  Osbom  Street,  Whitechapel,  in  the 

midlestx.  Parish  of  St.  Mary,  Whitechapel,  in  the  county  of  Mid- 

then^an'd^"  ^^^*^^'  ^^^  within  the  jurisdiction  of  the  said  Central 

there  being  Criminal  Court,  before  James  Manning,  Serjeant-at- 

of  Ae^sSd  Law,  then  and  there  being  the  Judge  of  the  said  Court, 

^^^>  a  a  certain  action  of  contract  then  pending  in  the  said 

certain  action  ... 

of  contract  Court  between  AnnLavey  suing  as  widow  and  executrix 
in^hHaid"^  of  the  last  will  and  testament  of  Hyam  Lavey  deceased, 
Court  be-       plaintiff,  and  Robert  Hannah,  defendant,  came  on  to 

tween  A,  Li.,    *  , 

plaintiff,  and  be  tried,  and  was  then  and  there  in  due  form  of  law 

fendant,^  heard  and  tried  by  and  before  the  said  James  Manning, 

came  on  to  then  and  there  being  Judge  of  the  said  County  Court 

&c.,  upon  as  aforesaid. '^     Upon  which  said  hearing  and  trial  the 

which  said 
trial  A»  Xi. 

was  then  and  there  duly  sworn,  &c.,  *'  before  the  said  J,  M,,  then  and  there  being  Jodge 
of  the  said  Court,  and  then  and  Uiere  having  suflScient  and  competent  authority  to 
administer  the  stud  oath  to  the  said  A.  L.  in  that  behalf:"  Held,  1.  That  it  sufficieDtly 
appeared  in  the  indictment  that  the  Court  in  which  the  action  was  tried  was  held  in 
pursuance  of  stat.  9  &  10  Vict.  c.  95 ;  2ndly.  That  from  the  averment  of  competent 
authority  in  the  Judge  to  administer  Uie  oath,  it  sufficiently  appeared  that  the  judicial 
proceeding  in  the  course  of  which  the  oath  was  administered  was  one  over  which  the 
Judge  had  jurisdiction. 

(a)  A  writ  of  error  to  the  House      but  as  it  has  not  been  followed  up, 
of  Lords  was  sued  out  in  this  case ;      the  case  is  here  reported.  See  p.  512. 
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said  Ann  Lavey^  of  and  in  the  county  of  MiddleseXj  1851. 
and  within  the  jurisdiction  of  the  said  Central  lavey'b 
Criminal  Courts  widow,  tendered  herself  as  a  witness  ^"®- 
in  her  own  behalf,  and  was  then  and  there  within  the 
jurisdiction  of  the  said  Central  Criminal  Court j  duly 
sworn,  and  took  her  corporal  oath  before  the  said 
James  Manning^  then  and  there  being  Judge  of  the  said 
Court  as  aforesaid,  and  then  and  there  having  sufficient 
and  competent  authority  to  administer  the  said  oath 
to  her  the  said  Ann  Lavey  in  that  behalf,  that  the  evi- 
dence which  the  said  Ann  Lavey  should  give  to  the 
Court  then  and  there  touching  the  matter  then  and 
there  in  question  between  her,  the  said  Ann  Lavey ^ 
and  the  said  Robert  Hannah^  should  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth:  that 
at  and  upon  the  said  trial  and  hearing  of  the  said 
action  as  aforesaid,  it  then  and  there  became  and  was 
a  material  question  in  the  said  action,  whether  she  the 
said  Ann  Lavey  had  ever  been  tried  at  the  said  Central 
Criminal  Court  for  any  offence  whatever,  and  whether 
the  said  Ann  Lavey  had  ever  been  in  custody  at  the 
Thames  Police  Station  at  Stepney^  in  the  said  county 
of  Middlesex^  charged  with  any  offence  whatever. 
Averment,  that  the  defendant  swore  that  she  had 
never  been  tried  at  the  said  Central  Criminal  Court 
for  any  offence  whatever,  &c.,  and  assignment  of 
perjury  thereon. 
Plea,  not  guilty. 

On  the  trial  before  Lord  Campbell  C.  J.  at  the 
sittings  at  Westminster  after  Hilary  Term,  a.  d.  1851, 
the  defendant  was  found  guilty  and  sentenced  to  be 
imprisoned  for  twelve  calendar  months.  On  this 
judgment  a  writ  of  error  was  brought,  which  was 
argued  on  the  18th  June^  k.  d«  1851)  in  the  Exchequer 
Chamber  before  Parkb  B.,  Maulb  J.,  Crbsswbll  J., 
and  Martin  B. 
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1851.  Willes,  for  the  prisoner,  plaintiff  in  error. 

L^y^jyig         Prendergast  and  Gifford^  for  the  Queen,  defendant 
Case.       in  error. 

Willes.  The  County  Court  is  wrongly  described  as 
"  the  Whitechapel  County  Court  of  Middlesex^  holden 
at  the  Court-house  in  Osbom  Street,  Whitechapel^  in 
the  parish  of  St.  Mary,  Whitechapel^  in  the  county  of 
Middlesex'^  The  description  ought  to  have  been  **  the 
County  Court  of  Middlesex  holden  at  Whitechapel,  in 
the  county  of  Middlesex^  in  pursuance  of  stat.  9  &  10 
Vict.  c.  95/' 

Cresswell  J. — Is  the  order  in  council  which^  by 
section  3,  the  Queen  is  empowered  to  issue,  and  which 
gives  the  description  of  the  several  County  Court  dis- 
tricts, made  part  of  the  statute  ? 

Parke  B^ — May  we  not  reject  the  word  "  White- 
chapel "  as  insensible  ? 

Willes.  No;  for  then  the  description  would  be 
applicable  to  the  old  County  Court,  in  which  the 
suitors  were  the  judges.  Here  the  proceedings  are 
said  to  have  been  before  the  Judge. 

Parke  B. — Does  not  that  shew  that  the  Court  was 
a  County  Court,  constituted  under  the  act  of  Par- 
liament 7 

Willes.  The  record  ought  to  shew  that  the  pro- 
ceeding was  in  a  Court  held  under  some  lawful 
authority.  Again,  it  does  not  appear  from  the  allega- 
tion, ''  a  certain  action  on  contract  then  pending  in  the 
said  Court,**  that  the  County  Court  had  power  to  try 
the  action.  If  there  is  any  cause  of  action  answering 
the  description  in  this  allegation  which  could  be  with- 
out the  jurisdiction  of  the  County  Court,  that  is  a  suffi- 
cient objection  to  the  indictment.  In  Reg.v.  JEtoingtorij 
2  Moo.  C.  C.  223,  it  is  submitted  that  there  ought  to 
have  been  an  allegation  that  the  action  was  within  the 
jurisdiction  of  the  County  Court.    Though  the  County 
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Court  has  power  to  inquire  whether  it  has  jurisdiction  1851. 
in  any  case,  that  is  a  special  jurisdiction,  and  the  in-  lavsy'b 
dictment  should  aver  explicitly  or  implicitly  that  the  Case. 
Court  had  jurisdiction  to  make  the  inquiry  in  which 
the  perjury  was  committed ;  and  therefore  the  allega- 
tion, ^*  before  the  said  James  Manning^  then  and  there 
being  Judge  of  the  said  Court  as  aforesaid,  and  then 
and  there  having  sufficient  and  competent  authority  to 
administer  the  said  oath,''  is  not  sufficient.  In  Reg.  v. 
Overtouj  4  Q.  B.  83,  which  was  an  indictment  for 
perjury  on  an  appeal  before  commissioners  of  taxes, 
the  nature  of  the  appeal  was  not  stated ;  but  there  was 
an  averment,  ^^  the  said  Commissioners  then  and  there 
having  authority  to  administer  the  said  oath;"  and  it 
was  held,  that  the  necessity  for  shewing  distinctly  that 
the  false  oath  was  taken  in  a  judicial  proceeding  was 
not  dispensed  with  by  stat.  23  Geo.  2,  c.  11,  s.  1. 

Maule  J. — That  statute  specifies  the  particulars 
which  it  means  to  dispense  with. 

Parke  B. — ^The  case  of  JReg.  v.  Overton  does  not 
decide  that  the  indictment  must  aver  that  the  oath  was 
administered  in  a  judicial  proceeding  over  which  the 
Court  had  jurisdiction  ;  but  that  it  must  be  averred  to 
be  in  a  judicial  proceeding ;  MyalU  v.  Beg.  18  L.  J. 
M.  C.  69.  Suppose  an  indictment  alleging  that  per- 
jury had  been  committed  in  the  Queen's  Bench? 

Willes.  The  jurisdiction  of  the  Judge  of  a  superior 
Court  is  presumed  ;  but  it  is  not  so  in  the  case  of  an 
inferior  Court.  In  3  Inst  166,  it  is  said,  "  Where 
the  Court  hath  no  authority  to  hold  plea  of  the  cause, 
but  it  is  coram  nonjudice^  there  perjury  cannot  be  com- 
mitted." In  Buxton  v.  Gouch,  3  Salk.  269,  270,  it 
was  said  by  the  Court,  "  a  false  oath  formerly  taken 
in  the  Court  of  Requests,  in  a  matter  concerning  lands, 
was  not  indictable,  because  that  Court  had  no  juris- 
diction in  such  cases." 
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1851.  Cresswell  J. — Does  not  the  averment,  that  the 

i^vky's     Judge   of  the   Court  had  sufficient  and   competent 

Case.       authority  to  administer  the  oath,  by  implication  aver 

that  the  matter  was  within  the  jurisdiction  of  the  Court? 

Willes.  It  is  uncertain  whether  the  oath  was  ad- 
ministered by  the  proper  officer  of  the  Court  or  person 
authorized  to  administer  the  oath,  or  under  such  cir- 
cumstances as  would  authorize  the  administering  of 
the  oath.  No  fact  necessary  to  the  jurisdiction  of  the 
Judge  to  administer  the  oath  is  involved.  It  does  not 
appearwhether  the  evidence  of  the  defendant  was  given 
by  her  in  the  Whitechapel  County  Court  or  in  the 
Central  Criminal  Court :  both  those  Courts  are  men- 
tioned in  the  indictment.  Nor  does  the  statement, 
that  the  defendant  was  sworn  and  took  her  oath,  shew 
in  what  Court  the  oath  was  taken.  Lastly,  the  indict- 
ment does  not  shew  the  materiality  of  the  questions 
upon  which  the  perjury  is  assigned. 

Maule  J. — ^They  are  averred  to  be  material.  It  is 
for  you  to  shew  that  it  is  impossible  that  they  could  be 
material  questions. 

Prendergast.  It  is  unnecessary  to  set  out  the  order 
in  council  by  which  the  County  Court  of  Middlesex^ 
held  unlder  stat.  23  Geo.  2,  c.  33,  was,  in  pursuance  of 
sect.  3  of  Stat.  9  &  10  Vict.  c.  95,  ordered  to  be  holden 
as  a  County  Court  under  that  act.  It  might  as  well 
be  objected  to  an  indictment  for  perjury  committed 
at  the  quarter  sessions,  that  the  commission  of  the 
justices  was  not  set  out.  By  sect.  9  of  stat.  9  &  10 
Vict.  c.  95,  the  Lord  Chancellor  was  directed  to  appoint 
Judges  of  the  County  Courts  established  under  that 
act.  And  the  stat.  23  Geo.  2,  c.  11,  s.  1,  declares  it 
unnecessary  to  set  forth  the  commission  on  the  authority 
of  the  Court.  It  is  sufficient  to  allege  generally 
that  a  cause  was  pending  and  came  on  to  be  tried  in 
due  form ;  Rex  v.  Bowling,  5  T.  R.  311 ;  1  Stark.  Or. 
PL  114.     In  Reg.  v.  Overton,  4  Q.  B.  83,  it  did  not 
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appear  that  the  oath  was  taken  in  a  judicial  proceed-       1851. 
ing.     Here  it  is  not  contended  that  the  proceeding,  in     Lavby'b 
the  course  of  which  the  oath  was  administered,  was  not        Case, 
judicial.     In  Reg.  v.  Ewinglon^  2  Moo.  C.  C.  223,  the 
Commissioner  had  only  a  special  authority.    That  the 
Judge  or  officer  had  authority  to  administer  the  oath 
is  matter  of  proof.     Lastly,  it  is  expressly  shewn  that 
the  proceeding,  in  the  course  of  which  the  evidence 
was  given  by  the  defendant,  took  place  in  the  County 
Court,  before  Serjeant  Manning^  who  is  stated  to  be 
Judge  of  the  County  Court;  2  Stark.  Cr.  PI.  543— 
546.     He  was  then  stopped  by  the  Court. 

WilleSy  in  reply,  cited  Bead  v.  Pope^  1  Cr.  M.&R. 
302. 

Cur.  adv.  vult. 

On  the  20th  June^  a.  d.  1851,  the  judgment  of  the 
Court  was  given  by  Parke  B  (a). 

Two  principal  objections  were  taken  to  this  indict- 
ment. The  first  was,  that  the  Court  in  which  the 
proceedings  took  place,  in  the  course  of  which  the 
perjury  was  committed,  was  not  alleged  to  be  pro- 
perly constituted.  We  intimated  our  opinion  in  the 
course  of  the  argument,  that  that  objection  ought  not 
to  prevail.  We  think  it  does  sufficiently  appear  that 
the  Court  was  held  in  pursuance  of  the  9  &  10  VicL 
c.  95,  for  it  is  alleged  to  be  a  County  Court,  and 
held  before  a  single  Judge.  The  second  objection 
was,  that  there  was  no  averment  that  the  action  of 
contract  stated  in  the  indictment  was  one  over  which 
the  County  Court  had  jurisdiction  ;  and,  further,  that 
no  intendment  can  be  made  in  favour  of  an  inferior 
Court,  that  the  action  pending  in  it  was  one  over 
which  the  Court  had  jurisdiction,  and  that  if  it  had 

(a)  The  other  Judges  preient  were*  Maulb  J.,  Crxsswsll  J.t  and 
Mabtin  B. 

VOL.  II.  K    N 
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1851.  not,  then  perjury  could  not  have  been  committed  in 
Lavky'b  giving  evidence  in  that  cause.  For  the  Crown  it  was 
f^"e-  contended,  that  the  Court  might  have  authority  to 
put  the  question,  and  have  it  answered,  although  it 
had  no  jurisdiction  over  the  cause  ;  but  even  admit* 
ting  that  it  was  necessary  that  the  suit  must  be 
cognisable  by  a  County  Court,  in  order  to  render  the 
witness  liable  to  an  indictment  for  perjury,  that  there 
was  a  sufficient  averment  to  lead  to  the  implication  that 
it  was  such  a  suit,  in  the  averment  that  the  Judge  had 
*'  sufficient  and  competent  authority  to  administer  the 
said  oath,"  for  that  he  would  have  no  such  authority, 
except  on  the  supposition  that  the  Court  had  jurisdic- 
tion over  the  suit ;  that  it  was  necessary  that  he  should 
have  such  jurisdiction  in  order  to  make  the  oath  bind- 
ing, and  that  it  would  not  be  binding,  unless  that 
very  oath  was  administered  in  the  course  of  such  a 
suit ;  and  that  the  meaning  of  the  averment  of  autho- 
rity to  administer  the  oath  was,  that  it  was  adminis- 
tered by  such  a  person,  and  in  such  a  proceeding,  as 
to  make  that  oath  valid  and  binding.  For  the 
plaintiff  in  error,  it  was  argued,  that  it  was  not 
enough  to  make  that  averment,  but  that  the  statute 
23  Geo.  2,  c.  11,  s.  1,  required  something  more;  and 
that  in  setting  forth  the  substance  of  the  offence,  it  was 
not  enough  to  set  out  the  substance  of  the  matter 
sworn  to,  and  aver  that  it  was  false,  and  to  allege  the 
authority  of  the  Judge  to  administer  the  oath,  and  to 
shew  expressly,  or  by  implication,  that  the  matter 
deposed  to  was  material ;  but  that  it  must  be  shewn, 
by  an  independent  averment,  that  the  oath  was  admi- 
nistered in  a  judicial  proceeding,  of  which  the  Court 
had  cognizance,  and  for  that  the  judgment  of  the 
Court  of  Queen*s  Bench,  delivered  by  Lord  Den- 
man,  C.  J.,  in  Beg.  v.  Overton,  4  Q.  B.  83,  was 
cited.     If  it  were  necessary  for  us  to  say  how  we 


CROWN  CASES  RESERVED  511 

should  decide  the  present  case,  if  it  were  not  distin-  1851. 
guishable  from  that,  we  should  require  further  time  Lavby'b 
for  consideration  ;  but  in  this  case  it  is  expressly  ^"^ 
fiverred,  that  an  action  was  pending  in  the  County 
Court,  presided  over  by  the  Judge  who  administered 
the  oath,  and  that  such  action  was  one  of  contract,  a 
species  of  action  of  which  the  County  Court  may 
have  cognizance ;  that  the  case  came  on  to  be  tried 
before  him ;  that  upon  the  hearing  the  plaintiff  in 
error  tendered  herself  as  a  witness,  and  was  sworn 
before  the  Judge ;  and  then  follows  the  averment  of  a 
competency  of  authority  in  that  Judge  to  administer 
the  oath.  It  appears,  therefore,  on  the  present  record, 
that  the  oath  was  administered  in  the  course  of  a 
judicial  proceeding,  whereas,  in  the  case  of  Reg.  v. 
Overton^  the  Court  considered  that  there  was  no 
averment  that  the  oath  was  administered  in  the 
course  of  any  judicial  proceeding.  Here  the  alleged 
defect  is,  that  although  it  was  administered  in  a  judi- 
cial proceeding,  it  does  not  appear  expressly  that  it 
was  one  of  which  the  Judge  who  administered  it  had 
cognizance.  We  think  it  does  so  appear  by  necessary 
implication,  for,  unless  he  had,  he  could  not  have  had 
power  to  administer  the  oath,  so  as  to  be  valid  and 
binding,  which  is  the  true  meaning  of  the  phrase. 
We  therefore  think,  in  this  case,  that  the  alleged 
defect  in  the  averment  of  the  substance  of  the  charge 
is  supplied  by  necessary  implication,  by  the  averment 
of  the  competency  of  authority  in  the  Judge  to  admi- 
nister the  oath  ;  and  we  must  infer  that  it  was  proved 
at  the  trial  that  he  had  lawful  jurisdiction  over  the 
proceedings.  Also  it  was  shewn  sufficiently  upon  the 
averment  in  the  indictment  that  the  matter  deposed 
to  was  false,  and  was  material.  Therefore  the  judg' 
ment  must  be  affirmed. 

K   N   2 
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1851. 

Layby's 

Case. 


NOTE. 


The  following  is  the  form  of 
the  pnecipe  and  petition,  with  the 
Secretary  of  State's  fiat,  necessary 
when  a  writ  of  error  to  the  House 
of  Lords  is  sued  out : — 

Writ  of  error,  returnable  in  Parlia- 
ment immediately  for  Ann  Lavey 
against  Thu  Queen,  from  judg- 
ment affirmed  in  Exchequer 
Chamber  to  House  of  Lords  on 
judgment  on  indictment  for 
perjury. 

L.  &  L. 
Address. 
26th  Jtme,  1851. 

To   the    Queen's   most  excellent 
Majesty. 

The  humble  petition  of  Ann 
Lavey,  of  Shadwell,  in  the 
county  of  Middlesex,  widow, 

Sheweth, 

That  your  petitioner  was  indicted 
at  the  Central  CrimimLl  Court  for 
perjury,  and  which  indictment  she 
caused  to  be  removed  by  writ  of 
certiorari  into  the  Queen's  Bench 
at  Westminster, 

That  at  the  sittings  after  Hilary 
Term  last  she  was  tried  and  found 
guilty,  and  received  sentence  of 
twelve  months'  imprisonment. 

That  your  petitioner  feeling  ag- 
grieved by  such  judgment,  caused 
a  writ  of  error  to  be  sued  out, 
returnable  in  your  Majesty's  Court 
of  Exchequer  Chamber. 

That  your  petitioner  duly  as- 
signed errors,  and  the  same  came 


on  for  argument  at  the  sittinga 
after  the  last  Trinity  Term. 

That  the  Judges  who  formed 
such  Court,  after  argument,  as  well 
for  your  petitioner  as  for  your 
Majesty,  adjourned  giring  judg« 
ment  until  time  had  been  taken 
to  consider  the  same. 

That  on  the  20th  of  June,  1851, 
the  said  Court  of  Exchequer 
Chamber  gave  judgment  against 
your  petitioner. 

That  your  petitioner  is  adrised 
that  there  is  manifest  error  in  such 
judgment,  and  that  she  is  in  no 
way  relievable  but  by  bringing  a 
writ  of  error  returnable  in  Pariia- 
ment. 
Your  petitioner  therefore  moet 
humbly  prays  your  Majesty 
to  grant  her  leave   to  bring 
and  prosecute  a  writ  of  error 
returnable  in  your  Majesty's 
High  Court  of  Parliament. 
And  your  petitioner  will   ever 
pray,  &c. 

WhitehaU, 

Jitfie,  23rdy  1851. 

Her  Majesty  is  graciously 
pleased  to  allow  the  petitioner 
to  bring  and  prosecute  a  writ  of 
error  as  in  the  petition  is  humbly 
prayed. 

6.  Grey. 

Indorsed  Laoey  ▼.  Tie  QMeen, 
Petition  for  writ  of  error  to  P^lia- 
ment. 

(Attorney's  nameX 

£2  2«.  6d,  fee.  Secretary  of  Sute's 
Office. 


CROWN  CASES  RESERVED.  '  518 


REGINA  V.  MATHEW  SCAIFE  AND  THOMAS      i852. 

ROOKE.  

A  N£W  trial  id  this  case — which  .was  an  indictment  A  Judf^eof 
for  felony  removed  by  certiorari  from  the  Quarter  superior '  * 
Sessions   at  King ston-upon- Hull y    and    tried    before  9*'««'t«,  ait- 
Cresswell  J.,  at  York — was  granted  by  the  Court  of  Chambers, 
Queen's  Bench    on   the   2nd  June,   a.  d.    1851  (a).  l^^^^Tl  9 
At  the  Summer  Assizes  held  at  York,   on  the  8th  V^ct.  c.  45, 
July  following  before  Platt  B.,  the  prisoners  at  their  a  procedendo, 
own   cost   and  expense  took  down    the  record  and^.g"^J,'.Jj°  ^^^^ 
appeared  at  the  bar  to  take  their  trial;  but  on  the  the  Judge, 
application  of  the  prosecution  on  the  ground  that  a  application 
material  witness  was  absent,  the  case  was  postponed  {^e™Crown^to 
to   the   next  Spring  Assizes,  and   the  prisoners,  on  have  the 
giving  fresh  bail,  were  set  at  liberty.     At  the  Spring  indictment 
Assizes    held    at    York,    8th   March,    a.  d.    1852,  ^°''^"!°7k 

'  '  removed  by 

before  Alderson  B.,  the  prisoners  appeared  in  Court  certiorari 
and  made  an  application  to  be  put  upon  their  trial ;  Queen's 
1  ut  thev  having:  neglected  to  bring:  down  the  record,  P^nch  at  the 

y  n        n  o  ^  »  instance  of 

the  learned  Judge  was  unable  to  accede  to  their  appli-  the  defend- 
cation.     On  the  17th  March  following,  an  application  ted  hy  joroce- 
was  made  on  behalf  of  the  Crown  to  Pollock  C.  B.,  ^^j^fotothe 

original 

at  Chambers,  for  a  writ  of  procedendo  to  take  back  jurisdiction, 
the  indictment  from  the  Queen's  Bench  to  the  quarter  wiu  maHe* 
sessions  for  Kingston-upon-Hull ;  and  on  the  30th  of  *  conditional 

1  I  •       f  f      f  -  I  order,  and 

the  same  month  a  writ  ot  procedendo  was  issued  upon  summon 

the  defend- 
ants to  shenr 

cause  against  it,  or  make  the  order'  absolute  in  the  first  instance  without  summoning 

the  parties. 

SembUt  that  t^here  the  defendants  neglect  to  take  down  the  record  and  give  due 

notice  of  trial,  a  procedendo  will  be  granted. 

(a)  See  anie^p,  281. 
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Scaipb'b 
Case. 


the  order  of  the  Lord  Chief  Baron,  and  the  record 
was  remitted  to  the  original  jurisdiction  (a). 

The  prisoners  in  explanation  of  their  default  in  not 
bringing  down  the  record,  in  their  affidavit,  make  the 
following  statement : — *'  And  these  deponents  further 
severally  say,  that  such  postponement  as  well  as  the 
motion  for  the  new  trial,  and  procuring  bail,  as  afore- 
said, was  attended  with  very  great  cost  and  expense  to 
these  deponents,  and  their  relatives,  particularly  as 
these  deponents  were  under  the  necessity  of  changing 
their  attornies  who  respectively  acted  in  conducting 
theirdefence  no  less  than  three timesduringits  progress. 
And  these  deponents  further  severally  say,  that  they 
had  no  means  and  were  unable  to  procure  any,  for  the 


(a)  The  application  to  the  Lord 
Chief  Baron  was  grounded  opon 
the  affidavit  of  the  attorney  for  the 
prosecution,  which  set  forth,  that 
not  having  received  the  usual 
notice  of  trial  from  the  defendants, 
prior  to  the  last  Spring  Assizes, 
he  caused  a  rule  to  he  served  upon 
the  defendants  calling  upon  them 
to  try  the  issue  on  this  prosecution 
at  the  then  next  assizes  to  he  held 
at  York,  together  with  a  notice  that 
he  was  ready  and  willing  to  waive 
any  objection  to  such  want  of 
notice  of  trial,  and  to  accept 
thori  notice  of  trial ;  and  further, 
that  if  the  defendants  should 
neglect  to  give  such  short  notice  of 
trial,  an  application  would  be  made 
for  a  writ  of  procedendo  to  bring 
back  the  indictment  for  trial  at 


the  next  quarter  sessions  for  the 
borough  of  Kinffgton'upon^HnlL 
The  affidavit  then  set  forth  that 
the  deponent  received  no  notice  of 
trial  whatever,  and  that  on  the  12th 
day  of  March,  1852,  search  was 
made  on  behalf  of  the  prosecntioa 
at  the  office  of  the  under-aheriff  of 
Yorkshire  at  York  for  the  entry  of 
any  ventre  and  distringas  to  tha 
sheriff  to  impanel  a  jury  for  the 
trial  of  the  said  indictment  at  the 
assizes  then  being  held  in  York^ 
but  that  no  such  entry  appeared  in 
the  books  of  the  said  office.  The 
Lord  Chief  Baron,  upon  these  facts, 
issued  the  following  summons,  a 
copy  of  which  was  served  npon  the 
agent  of  the  former  attorney  for 
the  defendants : — 


"  Let  the  defendant's  attorney  or  agent  attend  me  at  my 
Chambers  Tuesday  and  Wednesday  next,  at  eleven  of  the 
clock  in  the  forenoon,  to  shew  cause  why  a  writ  of  jmMS- 

Th£  Queen  on  the  pro-  dendo  should  not  issue  to  take  back  this  indictment  from 

•ecutioD  of  AwnaEw         the  Queen's  Bench  to  the  quarter  sessions  for  Kinffston- 

MacManus  9,  Matthew  fjfp(^.jjftii, 

&CAIFR  and  Thomas  ..  ^^^^  ^^.^  ^^^^  ^^^  ^^  ^^^^^^  ^^^^ 

*•  Frbd.  Pollock." 

No  cause  having  been  shewn,  the  Lord  Chief  Baron  ordered  the  procedendo  to  issue. 
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purpose  of  paying  their  attorney  to  take  the  necessary  1852. 
steps  for  bringing  down  the  record  and  proceeding  to  ~8caif»'» 
trial  at  the  said  last  mentioned  Assizes,  and  those  <^<^*^ 
deponents  were  under  the  impression  that  if  they 
appeared  and  surrendered  to  take  their  trial  no  other 
proceeding  on  their  part  would  be  required.**  The 
prisoners  returned  from  York  home  to  Kingston- 
upon-Hull^  where  they  were  apprehended  and  com- 
mitted to  the  borough  gaol  on  the  Ist  of  April 
following.  The  affidavit  of  their  attorney  stated  that 
on  the  3rd  oi  April  last  he  was  instructed  to  appear  for 
the  prisoners  at  the  Police  Court  of  the  said  borough, 
who  were  then  in  custody  for  felony,  and  stood 
charged  before  two  of  Her  Majesty's  justices  acting 
for  the  said  borough  ;  that  he  appeared  before  said 
justices,  when,  without  hearing  any  evidence  what- 
ever, the  said  two  prisoners  were  committed  for  trial 
before  theRecorderforthesaid  borough  (  Grander  Q.C.) 
who  was  then  holding  his  Court  in  the  said  borough  for 
the  trial  of  criminal  offences  ;  that  he  was  informed  by 
the  clerk  of  said  justices  that  said  two  prisoners  had  been 
arrested  on  a  bench  warrant  issued  by  said  Recorder, 
and  that  they  were  arrested  in  consequence  of  their 
not  having  taken  a  bill  of  indictment  for  felony  down 
to  the  preceding  York  Spring  Assizes  for  trial  pur- 
suant to  recognizances  entered  into  by  them  :"  that 
an  application  for  the  postponement  of  the  trial,  on 
the  ground  that  the  defence  of  /such  trial  required  very 
particular  preparation,  and  also  the  attendance  of 
several  witnesses,  was  made  on  Monday  the  5th  April 
last,  but  was  refused  by  the  said  Recorder,  and  that 
said  prisoners  were  found  guilty,  and  were  each  sen- 
tenced to  ten  years'  transportation. 

Dearsly,  in  Trinity  Terra,  a.  d.  1852,  moved  the 
Queen's  Bench  for  a  rule  nisi  to  shew  cause  why  the 
writ  of  procedendo  issued  by  the  Lord  Chief  Baron  at 
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1852.       Chambers  in  vacatioD  should  not  be  set  aside,  and  all 
Scaipb's    ^'^^  proceedings  consequent  thereon  in  the  Court  be- 
Caae.       Jq^  treated  as  a  nullity.   The  grounds  for  the  rule  were, 
1st,  that  the  Lord  Chief  Baron  had  no  jurisdiction  to 
issue  the  writ,  and,  2ndl3%  that  supposing  there  were 
jurisdiction,  the  prisoners  were  not  summoned  to  shew 
cause.     At  common  law,  when  once  a  record  was  re- 
moved by  certiorari  from  the  inferior  jurisdiction  into 
the  Court  of  Queen's  Bench,  and  was  filed  and  entered 
of  record,  there  was  no  power  to  send  it  back.    This  was 
clear  from  4th  Inst.,  p.  73,  where  it  was  said,  "  And 
so  supreme  is  the  jurisdiction  of  this  Court,  that  if 
any  record  be  removed  into  this  Court,  it   cannot 
(being  as  it  were  in  his  centre)  be  remanded  back 
again,  unless  it  be  by  act  of  Parliament.     And  this 
appeareth  by  the  judgment  of  the  Parliament  in  anno 
6,  Hen.  8 ;  but  by  the  authority  of  that  act  indict- 
ments  of  felonies   and    murders  removed   into   the 
King's  Bench  may,  by  the  justices  of  that  Court,  be 
remanded,  and  this  Court  may  send  down  as  well  the 
bodies  of  all  felons  and  murderers  as  their  indictments 
into  the  counties  where  the  same  murders  or  felonies 
were  committed  or  done,  &c.,  in  such  manner  as  if 
the  indictments  had  not  been  brought  into  the  King's 
Bench. .    But   the  justices  of  the  King's  Bench,  of 
their  own  authority,  may  grant  a  nisi  prius,  in  case  of 
treason,  felony,  and  other  pleas;  for  they  send   but 
the  transcript  of  the  record,  and  not  the  record  itself, 
as  shall  be  said  in  the  chapter  of  justices  of  nisipritis. 
But  if  the  justices  of  the  King's  Bench  do  perceive 
that  any  indictment  is  to  be  removed  into  that  Court 
by  practice  or  for  delay,  the   Court  may  refuse  to 
receive  the  same  before  it  be  entered  of  record,  and 
remand  the  same  back  again  for  justice  to  be  done." 
It  was  agreed  by.  the  Court  of  King's  Bench,  in  the 
ca^e  of  T,he  King  y.  Whitlow^  Hil.,  6  Oeo.  1,  that  by 
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the  common  law,  if  a  certiorari  be  once  filed,  the  1852. 
proceedings  below  can  never  be  revived  by  any  proce-  scaipb's 
dendo ;  2  Hawk.  P.  C,  c.  27,  s.  68.  If  the  certiorari  Case, 
bad  been  unlawfully  obtained, — which  was  not  sug- 
gested here, — it  might  be  taken  off  the  file  ;  jRex  w 
Wakejieldy  1  Burr.  488.  In  that  case  it  was  said, 
**  We  are  all  of  opinion  that  the  writ  of  certiorari  be 
superseded  {quiaimprovidS  emanavit)^  the  return  taken 
off  the  file,  and  the  order  remanded  ;"  JRex  v.  JEliz. 
NicholUy  Pas.  18  Geo.  2,  B.  R.,  and  Rex  v.  Covers^ 
Pas.  28  Geo.  2,  B.  R.,  are  there  referred  to.  ^nd  in  . 
the  case  of  JRex  v.  Clacej  4  Burr.  2456,  the  Court  said, 
*^  As  this  certiorari  is  filed,  the  proper  previous  motion 
to  this  motion  for  a  procedendo  would  have  been  to 
take  the  certiorari  off  the  Jile/*  for  you  cannot  move 
for  h  procedendo  while  it  is  upon  the  file  here.  Num- 
berless authorities  might  be  cited  to  shew  that  at 
common  law  the  Court  possessed  no  power  to  send 
back  a  record  when  once  on  the  file  of  the  Court. 
The  statute  of  6  Hen.  8,  c.  6,  doubtless  gave  the  jus- 
tices of  the  bench  power  to  send  the  record  back  in 
cases  of  '* felony  and  murder"  to  the  inferior  Court. 
It  is  necessary  to  look  closely  at  the  wording  of  the 
statute.  '^Be  it  therefore  ordained  that  the  justices 
of  the  King's  Bench  for  the  time  being  have  full  au- 
thority and  power  by  their  discretions  to  remand  and 
send  down,  as  well  the  bodies  of  all  felons  and  mur- 
derers brought  or  removed,  or  that  shall  be  brought 
or  removed*  before  the  King  in  his  bench,  as  well 
their  indictments  into  the  counties  where  the  same 
matters  or  felonies  have  been  committed  or  done,  and 
to  command  all  justices  of  gaol  delivery,  justices  of 
peace,  and  all  other  justices  and  commissioners,  and 
every  of  them  to  proceed  and  determine  upon  all  the 
afore:9aid  bodies  and  indictments  so  removed  after  the 
cour&e  of  the  common  law,  &c."     Under  this  statute 
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185S.      the  justices  of  the  Queen's  Bench  in  their  discretions 

Scaife's    ^^^  power  to  remit  the  record,  after  it  was  filed,  to 

Case.       the  inferior  Court ;  but  it  is  contended,  that  it  is  a 

power  given  to  the  full  Court,  and  cannot  be  exercised 

by  a  single  Judge  at  Chambers. 

Erle  J. — Every  Judge  in  Westminster  Hall  acts 
as  a  Judge  of  each  of  the  three  superior  Courts  when 
sitting  at  Chambers.  He  exercises  these  powers 
under  11  Geo.  4,  &  1  Wm.  4,  c.  70,  s.  4,  and  1  &  * 
Vict.  c.  45,  s.  1.  You  cannot,  therefore,  stand  on  the 
authority  of  the  passage  in  Cokeys  Institutes. 

Dearsly.  Many  cases  and  authorities  might  be  cited 
to  shew  that  where  a  statute  clothes  the  Court  with  a 
power  it  did  not  possess  at  common  law,  that  it  cannot 
be  exercised  by  a  single  Judge ;  Morgan  v.  Lute^  1  Chit. 
Rep.  381 ;  Shaw  v,  Roberts^  2  Dowl.  25 ;  Jones  v. 
Fitzaddams,  3  Dowl.  Ill;  Geach  v.  Goppen^  2  Dowl. 
74 ;  Lander  v.  Gordon,  7  M.  8c  W.  218.  It  now 
becomes  important  to  see  what  are  the  powers  con- 
ferred by  statute  on  a  Judge  at  Chambers.  By  the 
11  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  4,  every  Judge  is 
authorized  to  transact  such  business  at  Chambers  or 
elsewhere  depending  in  any  of  the  superior  Courts  (as 
relates  to  matters  over  which  the  said  Courts  have  a 
common  jurisdiction),  as  may  according  to  the  course 
and  practice  of  the  Court,  be  transacted  by  a  single 
Judge.  By  the  1  &  2  Vict.  c.  45,  s.  1,  every  Judge 
of  the  superior  Courts  is  authorized  ^*  to  transact  out 
of  Court  such  business  as  may,  according  to  the 
course  and  practice  of  the  Court,  be  so  transacted  by 
a  single  Judge.  It  is  contended  that  under  neither  of 
these  statutes  is  there  the  power  given  to  a  single 
Judge  at  Chambers  to  issue  a  writ  of  procedendo. 
There  being,  therefore,  no  power  at  common  law  to 
remit  the  record,  it  rests  entirely  upon  the  statute  of 
'  Hen.  8,  and  it  is  submitted  that  this  statute  confers 
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the  power  upon  the  full  Court,  and  that  the  statutes       1853. 
relating  to  the  Judge  at  Chambers  in  nowise  authorizes  "scaifb'b 
a  single  Judge  at  Chambers  to  issue  a  procedendo  after       Case. 
it  is  once  filed  and  entered  of  record.     But  it  is  con- 
tended, that  even  supposing  the  Court  should  be  of 
opinion  that  the  Lord  Chief  Baron  had  jurisdiction  to 
issue  the  writ,  still  that  the  prisoners  should  have  been 
summoned  to  shew  cause,  which  the  affidavits  shew 
was    not    done.     In   Comer  s  Cr.  Prac.  it   is  laid 
down,  that  if  the  application  be  made  to  the  Court  it 
must  be  for  a  rule  nisi;  and  if  to  a  single  Judge,  by  a 
summons.     In  this  case  the  Lord  Chief  Baron  did 
not  bear  the  parties,  neither  were  they  summoned. 
Upim  both  of  these  grounds,  or  upon  either,  it  is  sub- 
mitted that  the  Court  will  grant  a  rule  nisi. 

Lord  Campbell  C.  J. — No  ground  has  been  laid  for 
this  motion.  The  contention  has  been  that  a  single 
Judge  sitting  at  Chambers  had  no  right  to  make  this 
order,  and  that  involves  the  real  question  whether  there 
is  a  distinction  between  a  Judge  of  this  Court  and  a 
Judge  of  any  other  Court,  exercising  the  jurisdiction 
which  the  Lord  Chief  Baron  in  this  case,  did,  in  fact, 
exercise.  Then,  has  a  Judge  of  this  Court  authority 
to  make  an  order  such  as  that  complained  of,  according 
to  the  course  and  practice  of  this  Court  ?  If  he  has,  a 
like  power  is  given  by  1  Vict,  c.45,  to  the  Judge  of  any 
other  Court  sitting  as  a  Judge  of  this  Court.  I  have 
no  doubt  that  a  Judge  of  this  Court  has  the  jurisdic- 
tion,  subject  always  to  the  review,  affirmation,  or  the 
rescinding  of  what  he  may  do  by  this  Court.  What  a 
Judge  may  so  do  may  be  embodied  in  a  rule  of  this 
Court,  and  in  like  manner  the  order  of  the  Chief 
Baron  in  this  case  may  be  made  a  rule  of  this  Court. 
Such  a  practice  appears  to  prevail,  and  the  power 
which  is  exercised  thereby  seems  to  have  been  most 
Qsefully  confirmed  by  the  statute  1  Vict.  c.  45.    Then 
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1852.  there  is  no  ground  for  saying  that  the  power  has  not 
ScAiPE's  ^^^^  properly  exercised.  There  was  an  order  for  a 
Case.  procedendo^  and  a  new  trial,  which  we  must  suppose  to 
have  been  properly  conducted,  and  if  the  conviction  is 
not  satisfactory  to  the  prisoner,  then  application  should 
be  made,  not  here,  but  to  another  authority,  with  a 
view  to  the  exercise  of  the  clemency  of  the  Crown. 

Coleridge  J. — The  effect  of  the  statute  was  to  make 
the  Lord  Chief  Baron  a  Judge  of  this  Court,  for  the 
purpose  of  the  application  made  to  him,  and  looking  at 
the  course  and  practice  of  this  Court,  we  can  have  no 
doubt  that  a  Judge  of  this  Court  might  have  done 
what  the  Chief  Baron  did.  The  course  and  practice 
of  the  Court  we  know  from  the  best  authority — that  of 
the  Masters  of  the  Crown  Office  and  the  experience  of 
every  one  of  us.  I  have  often  directed  a  certiorari smd 
a  procedendo  to  issue.  Then  it  is  said  that  there  ought 
to  have  been  a  summons  to  shew  cause  before  the  pro- 
cedendo issued.  Surely  that  is  entirely  and  properly 
in  the  discretion  of  the  Judge.  As  to  the  other  point, 
I  agree  that  nothing  can  be  done  for  the  prisoners 
here.  They  are  detained  under  the  judgment  of  a 
Court  of  Record,  and  they  must  apply  to  the  Crown, 
which  alone  can  assist  them. 

Erle  J. — The  question  of  jurisdiction  is  different 
from  that  of  discretion,  and  I  say  this  because  I  will, 
not  presume  to  sit  in  judgment  on  those  who,  by  law, 
are  required  to  exercise  a  discretion.  Then, has  a  Judge 
at  Chambers  jurisdiction  in  such  a  case  as  this?  I  see 
no  distinction  between  an  inferior  Court  when  treating 
a  case  of  felony,  and  when  treating  any  other  proceed- 
ing therein  ;  so  far  as  the  course  and  practice  of  this 
Court  in  respect  of  the  power  to  remove  indictments  or 
to  order  that  they  be  proceeded  with  is  concerned,  I 
think  the  facts  show  that  this  case  is  not  within  that 
class  of  statutes  in  which  power  is  given  sometimes  to 
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the  Court  exclusively,  and  sometimes  to  a  Judge  exclu-       1852. 
sively ;  but  that  is  quite  an  ordinary  case  according     scaifb's 
to  the  practice  of  this  Court,  which  a  Judge,  as  the       Cwe. 
delegate  of  the  Court,  may  deal  with  at  Chambers 

CnoMPTON  J. — There  is  no  ground  for  interfering 
in  this  case.  To  say  that  the  Lord  Chief  Baron  had  no 
jurisdiction  is  quite  unfounded,  for  the  general  power  of 
a  Judge  of  this  Court  to  act  in  such  matters  as  this  at 
Chambers  is  not  affected  by  the  statute,  and  I  agree 
with  my  Brother  Erle  that  the  statute  is  not  one  which 
e.xpressly  excludes  the  authority  either  of  the  Court  or 
of  a  single  Judge.  The  question  of  the  summons  was 
necessarily  within  the  discretion  of  the  Judge  on  his 
notion  of  what  the  facts  disclosed  to  him  required. 
It  is  not  for  us  to  say  whether  there  has  been  any 
hardship  because  the  remedy  must  be  sought  else- 
where. 


sn 
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REGINA  V.  HANNAH  MOORE. 


The  wife  of 
a  person  in 
whose  house 
an  offence  is 
committed, 
such  person 
not  htinf^ 
prosecutor, 
nor  engaged 
in  the  appre- 
hension, pro«* 
secution,  or 
examination 
of  the  ofieo* 
der,  and  the 
offence  not 
being  in  any 
way  con- 
nected with 
the  manage* 
roent  of  the 
house,  is  not 
a  person  in 
authority 
within  the 
rule  which 
excludes 
confessions. 


The  prisoner  was  tried  at  the  last  Assizes  for  Sussex 
before  Parke  B.,  on  the  coroner's  inqaisition,  for 
wilful  murder  of  her  new  born  child.  There  was  an 
indictment  also  against  her  for  the  same  offence. 

She  was  found  guilty  of  the  misdemeanor  of  con- 
cealing the  birth  of  her  child. 

There  ^as  offered  in  evidence  against  her  a  confes* 
sion  made  by  her,  in  the  presence  of  her  mistress,  to 
a  surgeon,  who  was  attending  her,  of  her  having 
strangled  her  child  with  a  thread,  and  placed  the 
dead  body  in  a  privy,  where  it  was  found,  with  the 
thread  round  its  neck.  Her  mistress  had  told  her, 
before  the  surgeon  came  in,  that  **  she  had  better 
speak  the  truth/'  and,  in  answer,  she  said  she  would 
tell  it  to  the  surgeon. 

An  objection  was  taken,  that  any  subsequent  con- 
fession was  inadmissible.  After  consulting  Cole- 
ridge J.,  his  Lordship  received  the  evidence,  being 
of  opinion  that  in  this  case  her  husband,  not  being  the 
prosecutor,  nor  the  offence  in  any  way  connected  with 
the  management  of  the  house,  the  prisoner's  mistress 
could  not  be  considered  as  having  any  controul  over 
the  prosecution  so  as  to  raise  a  presumption  that  the 
inducement  held  out  by  her  would  be  likely  to  cause 
her  to  tell  an  untruth. 

The  prisoner  was  acquitted  of  the  murder,  because 
the  jury  believed  that  she  was  in  such  a  state  of  mind 
that  she  did  not  know  what  she  was  about  at  the  time. 

The  learned  Baron,  therefore,  requested  the  opinion 
of  the  Judges,  whether  the  evidence  was  admissible. 

On  the  24th  of  April,  a.  d.  1852,  this  case  was 
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argued  before  Pollock  C.  B.,  Parke  B.,  Eblb  J.,      1862. 
Williams  J.,  and  Crompton  J.  Mooss't 

Creasy^  for  the  prisoner.  ^"^ 

The  question  for  the  Court  is,  whether  the  words 
*'  she  had  hetter  speak  the  truth"  spoken  to  the  pri- 
soner, a  domestic  servant,  by  her  mistress^  were  such 
an  inducement  as  to  render  the  confession  made  by 
her  inadmissible  in  evidence.  In  the  case  of  Meg.  v. 
Garner^  1  Den.  C.  C.  329,  where  a  girl,  thirteen  years 
of  age,  who  was  indicted  for  administering  poison  to  her 
mistress,  with  intent  to  murder  her,  and  the  surgeon, 
who  attended  the  mistress,  said  to  the  prisoner,  in  the 
presence  of  her  mistress,  that  **  it  would  be  better  for 
her  to  speak  the  truth,"  the  confession  was  excluded  ; 
but,  it  must  be  confessed,  that  a  distinction  may  be 
taken  between  that  case  and  this. 

Erlb  J. — As  a  universal  rule  an  exhortation  to 
Bpeak  the  truth  ought  not  to  exclude  a  confession. 

Creasy.  Nor  is  the  present  case  like  the  case  of 
JRex  v.  Upchurchj  R.  &  M.,  C.  C.  465,  because  there 
the  prisoner,  a  girl,  had  attempted  to  set  fire  to  her 
master's  house,  and  his  wife,  her  mistress,  who  took 
part  in  the  management  of  the  house,  said,  **  Mary, 
my  girl,  if  you  are  guilty  do  confess  ;  it  will,  perhaps, 
save  your  neck." 

Pollock  C.  B. — Nor  is  the  present  case  like  the 
case  of  Meg.  v.  Garner^  for  there  a  domestic  servant 
bad  attempted  to  murder  her  mistress,  in  whose  pre- 
sence the  inducement  was  held  out. 

Parke  B. — The  question  is,  whether  an  induce- 
ment held  out  by  the  wife  of  a  person  not  being  the 
prosecutor,  and  the  offence  not  being  connected  with 
the  management  of  the  house,  is  sufficient  to  exclude 
the  confession  ? 

Creasy,  In  Mex  v.  Kingston^  4  Car.  &  P.  387, 
where,  on  an  indictment  for  administering  arsenic,  it 
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1853.       appeared  that  the  surgeon  who  was  called  io,  said  to 
MooRs's     ^^®  prisoner,  **  You  are  under  suspicion  of  this,  and 
Case.       you  had  better  tell  all  you  know/' 

Parke  B. — That  has  nothing  to  do  with  the  present 
case. 

Creasy.  All  the  cases  are  collected  in  GUlumCs 
casCy  R.  &  M.,  C.  C.  186,  where  a  confession  made  in 
consequence  of  the  exhortation  of  a  clergyman  was 
held  to  be  admissible;  and  are  also  in  Joy,  on  Con- 
fessions. {Rex  V.  Rowe^  R.  &  R.  153 ;  Reg.  v.  Taylor^ 
8  Car.  &  P.  735 ;  Rex  v.  Simpson,  R.  &  M.,  C.C.  410.) 
In  none  of  the  cases  where  the  inducement  was  held 
to  exclude  the  confession,  was  the  offence  unconnected 
with  the  person,  or  property,  or  dwelling-house  of  the 
master  and  mistress,  as  in  the  present  case ;  and  the 
question  is,  can  the  Court  extend  the  rule  respecting 
persons  in  authority  to  the  master  and  mistress  of  the 
person  in  whose  house  an  offence  of  this  nature  has 
been  committed  ?  But,  it  is  submitted  that  the 
Court  is  not  so  much  to  inquire  whether  the  induce- 
ment was  held  out  by  the  prosecutor,  as  whether  the 
person  who  held  it  out  was  likely  to  be  the  prosecutor? 
In  criminal  cases  the  Crown  is  the  prosecutor,  but 
the  Crown  is  put  in  motion  by  private  individuals, 
and  a  case  occurred  not  very  long  ago  where  three 
persons  were  endeavouring  to  act  the  part  of  the  pro- 
secutor. The  master  and  mistress  of  a  house  in  which 
such  an  outrage  had  been  committed,  were  most  likely 
to  become  the  prosecutors.  If  the  test  who  was  likely 
to  be  a  prosecutor  be  strictly  applied,  a  married  woman 
never  would  be  bound  over  to  prosecute.  But  who 
would  be  so  likely  to  give  information,  as  the  master 
and  mistress?  What  party  would  be  more  likely, con- 
sidering the  nature  of  the  offence,  to  interfere  than  the 
mistress?     Suppose  the  matter  hushed  up; — if  the 
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roaster  and  mistress  had  been  parties  to  the  conceal-  1852. 
ment  of  the  offence,  would  they  not  have  been  guilty  j^^^^^^fg 
of  misprision  of  felony  ?  It  is  said  that  the  offence  has  Case. 
nothing  to  do  with  the  management  of  the  house. 
But  who  has  so  much  authority  over  the  mind  of  a 
maid-servant  as  her  mistress  ?  Is  it  not  in  the  depart- 
ment of  the  wife  to  look  after  the  morals  of  her  female 
servants?  We  must  not  look  at  the  case  as  lawyers, 
but  consider  what  would  be  the  natural  result  of 
an  inducement  by  such  a  person.  The  test  is  not,  it 
is  submitted,  who  is  the  party  to  set  justice  in  motion, 
but  who  is  most  likely  to  have  influence?  Who  is  it 
most  natural  that  the  prisoner  should  look  to  ?  The 
mistress,  qua  mistress  is  also  said  to  be  a  person  in 
authority.  It  is  said  by  Mr.  Pitt  Taylor  (1  P.  Tayl 
Ev.  587)  :  '*And  first,  as  to  the  person  by  whom  the 
inducement  is  offered.  Here  it  is  very  clear  that 
if  the  promise  or  threat  be  made  by  any  one 
having  authority  over  the  prisoner,  as  for  instance 
by  the  prosecutor,  the  master  or  mistress  of  the 
prisoner,  the  constable,  or  other  oflScer  or  person 
having  him  in  custody,  a  magistrate  or  the  like,  the 
confession  will  be  rejected  as  not  being  voluntsiry/' 
In  2  Russell  on  Crimes,  839,  it  is  observed — '*  With 
regard  to  the  person:*,  whose  inducements  will  prevent 
the  admission  of  confessions,  it  should  seem  that  all 
who  are  engaged  in  the  apprehension,  prosecution,  or 
examination  of  a  prisoner,  are  considered  as  persons 
of  such  authority,  that  their  inducements  will  exclude 
any  confession  thereby  obtained.  Thus,  an  inducement 
held  out  by  the  prosecutor,  or  the  prosecutor's  wife* 
or  his  attorney,  or  by  a  constable,  or  the  prosecutor  in 
the  apprehension  or  detention  of  the  prisoner,  or  by  a 
magistrate  acting  in  the  business,  or  other  magistrate, 
or  magistrate's  clerk,  or  by  a  gaoler  or  chaplain  of  a 
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1852.  gaol,  or  by  a  person  having  authority  over  the  prisoner, 
Moorb's  ^s  by  the  captain  of  a  vessel  to  one  of  his  crew,  or  by 
Cuac.  g  master  or  mistress  to  a  servant,  or  by  a  person  having 
authority  in  the  matter,  or  by  a  person  in  the  presence 
of  one  in  authority,  with  his  assent,  whether  direct  or 
implied,  will  be  sufficient  to  exclude  a  confession  made 
in  consequence  of  such  an  inducement/*  RtJP  v. 
Parratt,  4  Car.  &  P.  570. 

Pakkb  B.—Eussetl  says,  all  who  are  engaged  in 
the  apprehension,  prosecution,  or  examination  of  the 
prisoner. 

Creasy  referred  to  Reg.  v.  Taylor^  8  Car.  &  P.  733. 
Suppose  an  article  stolen  from  an  inmate  in  the  house 
by  a  servant,  would  not  the  mistress  have  a  presumable 
authority  ?  The  law  in  various  ways  recognises  the 
authority  of  a  master  and  mistress  over  their  servants, 
inflicting  heavier  punishments  upon  servants  guilty  of 
larceny  from  their  master  or  mistress,  and  formerly,  iu 
making  the  murder  of  either  of  them  petty  treason. 
No  person  appeared  as  Counsel  for  the  Crown. 

Cur.  ado.  vult. 

On  the  14th  June^  a.  d.  1852,  the  following  Judges 
being  present,  Jervis  C.  J.,  Parke  B.,  Alderson  B., 
Maule  J.,  CresswellJ.,  PlattB.,  Talfourd  J,,  and 
Martin  B.,  the  following  judgment  was  read  by 

Parke  B  (a). — The  cases  on  this  subject  have  gone 
quite  far  enough,  and  ought  not  to  be  extended. 

It  is  admitted  that  confessions  ought  to  be  excluded 
unless  voluntary,  and  the  Judge^  not  the  jury,  ought 
to  determine  whether  they  are  so. 

One  element  in  the  consideration  of  this  question  as 
to  their  being  voluntary  is,  whether  the  threat  or 
inducement  was  such  as  to  be  likely  to  influence  the 

(a)  The  Editor  is  indebted  to  the  kindness  of  Parks  B.,  for  hit 
Lordship's  MS.  of  the  above  judgment. 
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prisoner.     Perhaps  it  would  have  been  better  to  have       1852. 
held  (when  it  was  determined  that  the  Judge  was  to  ""moorb^ 
decide  whether  the  confession  was  voluntarv),  that  in        Cm©. 
all  cases  he  was  to  diecide  that  point  upon  his  own  view 
of  all  the  circumstances,  including  the  nature  of  the 
threat  or  inducement,  and  the  character  of  the  person 
holding  it  out  together,  not  necessarily  excluding  the 
confession  on  account  of  the  character  of  the  person 
holding  out  the  inducement  or  threat. 

But  a  rule  has  been  laid  down  in  different  precedents 
by  which  we  are  bound,  and  that  is,  that  if  the  threat 
or  inducement  is  held  out  actually  or  constructively  by 
a  person  in  authority^  it  cannot  be  received,  however 
slight  the  threat  or  inducement,  and  the  prosecutor, 
magistrate,  or  constable,  is  such  a  person,  and  so  the 
master  or  mistress  may  be. 

If  not  held  out  by  one  in  authority,  they  are  clearly 
admissible.  « 

The  authorities  are  collected  in  Mr.  Joy*8  very  able 
Treatise  on  Confessions  and  ChallengeSf  p.  23. 

But  in  referring  to  the  cases  where  the  master  or 
mistress  have  been  held  to  be  persons  in  authority,  it  is 
only  when  the  offence  concerns  the  master  or  mistress, 
that  their  holding  out  the  threat  or  promise  renders 
the  confession  inadmissible. 

In  Jiex  V.  UpchurcK  R.  &  M.,  C.  C.  865,  the  offence 
was  arson  of  the  dwelling-house,  in  the  management 
of  which  the  mistress  took  apart.  Reg.  v.  Taylor^  8 
C.  &  P.  703,  is  to  the  like  effect;  so  Rex  v.  Carring- 
ton,  109;  Rex  y.Howellj  534;  so  where  the  threat  was 
used  by  the  muster  of  a  ship  to  one  of  the  crew,  and 
the  oB'ence  committed  on  board  the  ship  by  one  of  the 
crew  towards  another;  and  in  that  case  also  the 
master  of  the  ship  threatened  to  apprehend  him,  and 
the  offence  being  a  felony,  and  a  ff  louy  actually  com- 
mitted, would  have  a  power  to  do  so,  on  reasonable 
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1852.       suspicion  that  the  prisoner  was  guilty.    In  Rex  v.  War- 

lHooiLji'B     ^i'^ghoM^  tried  before  me,  Surrey  Spring  Assizes,  1851, 

Case.       the  confession  was  in  consequence  of  what  was  said  by 

a  mistress  of  the  prisoner,  she  being  in  the  habit  of 

managing  the  shop,  and  the  offence  being  larceny  from 

the  shop.     This  appears  from  my  note  (a). 

In  the  present  case,  the  offence  of  the  prisoner,  in 
killing  her  child  or  concealing  its  dead  body,  was  in 
no  way  an  offence  against  the  mistress  of  the  house. 
She  was  not  the  prosecutrix  then,  and  there  was  no 
probability  of  herself  or  the  husband  being  the  prose- 
cutor of  an  indictment  for  that  offence ;  in  practice 
the  prosecution  is  always  the  result  of  a  coroner's 
inquest.  Therefore,  we  are  clearly  of  opinion  that  the 
confession  was  properly  received. 

Conviction  confirmed. 

(a)  See  antet  p.  447. 
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ABANDONING  CHILD. 

An  indictment  allied  "  that  the  pri- 
soner intending  to  injure  the  in- 
hahitants  of  the  parish  of  B.,  and 
to  horthen  them  with  the  mainte- 
nance of  a  hastard  child  of  the  pri- 
soner,  foar  days  old,  and  not  named 
and  unahle  to  walk  or  to  take  care  of 
Itself  or  to  make  known  its  wants, 
did  abandon  and  desert  the  said 
child  without  having  provided  any 
means  for  its  support."  Held  bad 
(l)i  because  there  was  no  aver- 
ment, that  the  prisoner  had  the 
means  of  supporting  the  child,  or  (2), 
that  the  child  had  sustained  any 
injury  by  the  abandonment.  Reg, 
V.  Hogan^  277 

ACT  BOOK. 
.  See  P£RJURT. 


AMENDMENT. 
See  Larcent. 

ARRAIGNMENT. 

14  &  15  VicU  c.  19,  8.  9,  makes  no 
alteration  in  the  mode  of  arraign- 
ing prisoners.  Reg,  v.  Shutlkworth^ 
351.     Reg.  v.  Key^  S47 

ASSAULT. 
See  Robbery. 

Under  14  &  15  VicU  c.  100,  s.  11,  if 
a  robbery  under  aggravated  cii^cum- 
stances  be  charged  in  the  indict- 
ment ;  Heldt  that  the  jury  may  find 
an  aggravated  felonious  assault  with 
intent  to  rob,  and  that  the  persons 
found  guilty  of  such  an  aggravated 
assault  are  Hableto  transportation 
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for  life  andersects.  3  and  10  of  7  Wm. 
4  &  1  Vict.  c.  87 ;  the  assault  fol- 
lowing the  nature  of  the  robbery. 
Reg.  Y.  MiteheU,  468 

BAILEE. 
See  Larceny. 


BASTARD. 

See  Abandoning  Child. 

A  soldier  was  indicted  for  unlaw- 
fully and  contemptuously  refusing 
to  comply  with  an  order  of  Petty 
Sessions,  made  under  stat.  7  &  8 
Vict.  c.  101,  s.  3,  requiring  him  to 
pay  a  sum  of  money  weekly  for  the 
maintenance  of  a  bastard  child. 
Held  (1)  that  an  indictment  would 
lie;  (2)  that  the  offence  was  a 
**  criminal  matter  "  within  the  ex- 
ception in  statutes  11  &  12  Vict, 
ell,  s.  52,  and  12  &  13  Vict.  c. 
lOy  s.  52  (Mutiny  Act),  and  there- 
fore the  fact  of  the  defendant  being 
a  soldier  was  no  defence.  Reg.  v. 
Fefrall,  51 

BASTARDY. 

See  Perjury. 


BURGLARY. 

The  prisoner  was  indicted  for  having 
burglariously  broken  and  entered 
the  bouse  of  the  prosecutor,  in  the 
night  time,  with  intent  to  steal  the 
''goods  and  chattels  "  therein.  The 
jury  found  that  he  broke  and  en- 
tered the  house  with  intent  to  steal 
mortgage  deeds :  Held^  that  being 


subsisting  securities  for  the  pay- 
ment of  money,  mortgage  deeds  are 
choses  in  action^  and  as  such,  were 
improperly  described  in  the  indict- 
ment as  goods  and  chattels,  and, 
consequently,  that  the  conviction 
was  wrong.    Reg.  v.  PoweU^     403 

BURIAL. 

See  Nuisance. 


CERTIFICATE. 

Superintendent  registrar's  certificate 
for  marriage  without  license.  Reg. 
v.  Moorhouse  JameSf  7 


CERTIORARL 

See  Procedendo. 


CHARACTER. 
Reg.  v.  Shrimfton,  319. 

CHOSES  IN  ACTION. 
^See  Burglary. 

COIN. 

See  Uttering. 
Principal  (2). 

COMBINATION. 

See  Conspiracy. 

CONFESSION. 

1  •  A  police  constable,  who  apprehended 
a  man  on  a  charge  of  murder,  having 
told  him  the  nature  of  the  charge 
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against  him,  said  "  he  need  not  say 
any  thing  to  criminate  himself:  what 
he  did  say  would  he  taken  down, 
and  used  as  evidence  against  him." 
The  prisoner,  thereupon,  made  a 
confession :  Held^  that  the  con- 
fession was  rightly  admitted  in 
evidence. 

Nole.^Rex  v.  Drew,  8  Car.  &  P. 
140;  Rex  v.  Morton^  2  Moo.  & 
Rob.  514  ;  Reg.  v.  Farley,  1  Cox, 
76,  and  Beg,  v.  Harris,  ib.  106,  are 
overruled.     Reg,  v.  Baldry^     430 
2.  In  order  to  render  a  confession  by 
a  prisoner  admissible,  the  prosecu- 
tion must  shew  affirmatively,  to  the 
satisfaction  of  the  Judge,  that  it  has 
not  been  made  under  the  influence 
of  an  improper  inducement ;  if  this 
appear  doubtful   on  the  evidence, 
the  confession  ought  to  be  rejected. 
On  an  indictment  for  stealing  the 
goods  of  two  persons  in  partnership, 
a  confession  made  after  an  induce- 
ment to  confess  has  been  held  out 
in  their  absence  by  the  wife  of  one 
of  them  w  ho  assisted  in  the  manage- 
ment of  their  business,  is  inadmis- 
sible.    Reg,  V.  Warringham^     447 
8.    The  wife  of  a  person   in  whose 
house  an  offence  is  committed,  such 
person  not  being  prosecutor,   nor 
engaged  in  ihe  apprehension,  pro- 
secution, or  examination  of  the  of- 
fender, and  the  offence  not  being  in 
any  way  connected  with  the  manage* 
ment  of  the  bouse,  is  not  a  person 
in  authoritv  within  the  rule  which 
excludes  confessions.  Reg,v,Mooret 
522, 

CONFIRMATION. 

See  Reo.  v.  Jambs,  1. 
Marriaob. 


CONSPIRACY. 

1.  A  conspiracy  by  false  pretences  to 
procure  an  infant  female  to  have 
illicit  carnal  connection  with  a  man, 
is  an  indictable  misdemeanor  at 
common  law.     Reg,  v.  Mears,    79 

2.  In  an  indictment  for  a  conspiracy 
at  common  law  to  effect  objects 
prohibited  by  a  statute,  it  is  enough 
to  follow  the  words  of  the  act  of 
Parliament. 

Therefore  an  indictment  which 
charged  a  conspiracy  to  force  work- 
men to  depart  from  their  employ- 
ment, to  raise  the  rate  of  wages,  &c., 
by  "  molesting,"  by  •*  threaU,"  by 
«•  intimidating,"  by  "  obstrucling," 
&c.,  in  violation  of  6  Geo,  4,  c.  129 : 
Held  good,  without  setting  out  the 
means  employed  to  molest,  intimi- 
date or  obstruct,  or  the  threats  that 
were  held  out. 

Three  counts  charged  that  the 
defendants  conspired  **  unlawfully 
to  intimidate,  prejudice  and  op- 
press*' the  prosecutors  in  their  trade 
and  occupation,  and  "  by  divers 
subtle  means  and  devices,  and 
wicked  arts  and  practices,  to  injure 
and  oppress*'  the  prosecutors  ;  and 
also  to  **  intimidate,  prejudice,  and 
oppress'*  the  same,  and  "  to  entice 
away  their  workmen,  and  thereby 
to  injure  and  oppress"  the  prosecu- 
tors ;  the  Court,  without  pronounc- 
ing these  counts  bad.  recommended 
that  a  nolle  prosequi  should  be 
entered  in  respect  of  these  three 
counts. 

Note.— Rex  v.  Turner,  1 3  East, 
228,  and  Rex  v.  PyweU,  1  SUrk. 
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402,  are  overruled.     Reg,  v.  R  w 
lands  and  Others^  264 

CONSTABLE. 

See  Confession. 
Evidence. 


CORROBORATION. 
See  Perjury. 


COUNTING  HOUSE. 

What  is  a  counting-house  under  stat. 
7  &  8  Geo.  4,  c.  29,  s.  15  ?  Reg. 
V.  Potter^  235 


CROSS-EXAMINATION. 

In  cross-examining  a  ^^itness  for  the 
prosecution,  the  counsel  will  not  be 
permitted  to  put  the  witness's  de- 
position into  his  hand  in  order  that 
he  may  read  it,  and  then  to  ask 
him  whether,  having  read  it,  he 
still  perseveres  in  the  statement 
which  he  made  in  Court.  The 
proper  course  is  to  read  the  depo- 
sition to  him  at  the  time,  and  to 
cross-examine  upon  it,  or  to  put  it 
in  afterwards  as  evidence  for  the 
prisoner.     Reg.  v.  Ford,  245 

DEFENDANT. 

Must  be  present  in  Court  when 
new  trial  moved  for.  Reg.  ?. 
Caudtvellj  372  ;  Reg,  v.  Rowlands 
and  Others,  364 

2.  But  not  where  defendant  punish- 
able merely  by  fine.  Reg.  v.  Par- 
kinson, 459 

3.  Not  sentenced  for  nuisance  in  his 
absence.     Reg.  v.  Chichester,   458 


DEFILEMENT- 
See  CoNSPiKAcr. 


DEMAND  AND  REFUSAL. 
See  Marriaob. 

DEPOSITION. 

1.  Under  stat.  11  &  12  Viet.  c.  42, 
8.  17»  the  deposition  of  a  witness, 
who  is  so  ill  as  not  to  be  able  to 
travel,  may  be  read  in  evidence 
before  the  grand  jury,  as  well  as 
before  the  petty  jury.  Reg.  ▼. 
Clements,  25 1 

2.  See  Cross- Examination. 

EVIDENCE. 

The  prisoner  entered  into  the  follow- 
ing agreement  with  the  prosecutor : 
*'  S.  W.  engages  to  take  charge 
of   the    glebe-land    of   the    Rev. 
/.  B,  B,  C,  his  wife  undertaking 
the    dairy   and    poultry,   &c..    at 
fifteen  shillings  a  week,  till  Michael* 
mas   1850,   and    afterwards    at   a 
salary  of  25/.  a-year,  and  a  third  of 
the  clear  annual    profit    afler  all 
expenses  of  rent,  rate,  labour  and 
interest  on  capital,  &c.,  are  paid, 
on   a   fair  valuation,    made    from 
Michaelmas  to  Michaelmas,    Three 
months'  notice  on  either  side  to  be 
given,  at  the  expiration  of  which 
time  the  cottage  to  be  vacated  by 
S.  W,,  who  occupies  it  as  bailiff,  in 
addition  to  his  salary.     March  12, 
1850. 

(Signed)         "  /.  B.  B.  C. 

"  S.  A.  fv:' 

Held,  that  this  was  not  a  con- 
tract of  partnership,  but  an  agree- 
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xnent  for  the  hire  of  a  labourer,  and 
that  being  within  the  exemption  of 
the  Stump  Act,  it  was  admissible  in 
evidence  unstamped. 

The  prisoner,  in  accounting  with 
the  wife  of  the  prosecutor,  as  he 
was  accustomed  to  do,  on  the  4tb 
of  October,  denied  the  receipt  of 
two  sums  of  money,  which  he  had 
received  on  account  of  his  master, 
and  appropriated  them  to  his  own 
use  :  Held,  that  this  was  embeszle- 
ment,  although  Michaelmas  was  the 
time  agreed  upon  when  a  valuation 
was  to  be  made,  and  the  profits 
were  to  be  ascertained.  Reg.  v. 
WoriUy,  333 

2.  Improper  reception  of  evidence. 
Reg,  V.  Scaife  and  Rooke,         281 

8.  On  the  trial  of  an  indictment,  con- 
taining counts  for  stealing,  and  for 
receiving  the  property  of  ^.,  know- 
ing it  to  be  stolen  from  other  per' 
sons  at  other  times,  is  not  admis- 
sible to  prove  either  the  stealing  or 
the  receiving.     Reg,  v.  Oddy,  264 

4*  A  lunatic  under  confinement  in  a 
lunatic  asylum,  is  admissible  as  a 
witness  if  the  Judge  considers  him 
competent  in  point  of  understand- 
ing, and  to  be  aware  of  the  nature 
and  sanction  of  an  oath.  The  lu- 
natic may  be  examined  and  cross- 
examined,  and  witnesses  called  on 
either  side,  in  order  to  determine 
the  question  of  competency;  but 
when  admitted,  it  is  for  the  jury  to 
determine  whether  his  testimony  is 
affected  by  his  insanity,  and  what 
degree  of  weight  is  to  be  attached 
to  it.     Reg.  v.  HiU,  2.54 

5.  ^.,  a  constable  employed  to  watch 
a  copse,  seeing  B,  wrongfully  car- 
rying away  wood  therefrom,  calls 


to  him  to  stop,  and  on  B,  s  running 
away  fires  at  and  wounds  him.  B, 
had  been  frequently  convicted  sum- 
marily of  the  like  offence,  and  by 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  39, 
such  stealing,  after  two  summary 
convictions,  is  a  felony.  The  fact 
of  these  convictions,  as  well  as  of 
their  legal  incidents,  was  wholly 
unknown  to  A.  Held^  that  A.  was 
rightly  convicted  of  wounding,  with 
intent  to  do  grievous  bodily  harm. 
Reg,  y.  DadsoUf  35 

EMBEZZLEMENT. 
See  Reo.  v.  Wortlet,  333. 


ESCAPE. 

1.  In  an  indictment  under  4  Geo.  4, 
c.  64,  8.  43,  for  aiding  a  prisoner 
tp  escape  from  prison,  it  is  unne- 
cessary to  set  out  the  means  which 
had  been  employed  by  the  defend- 
ant to  aid  the  prisoner  to  escape. 

2.  Where  a  turnkey,  after  certain 
overtures  from  a  prisoner  confined 
in  jail,  received  into  his  possession 
a  key,  capable  of  opening  certain 
locks  in  the  jail,  which  had  been 
made  by  means  of  the  procurement 
of  the  prisoner,  who  was  then  and 
there  meditating  his  escape,  with 
intent  thereby,  and  by  means 
thereof,  to  enable  the  said  prisoner 
to  escape.  Held,  that  this  was  a 
sufficient  aiding  within  the  statute. 

3.  And  where  upon  an  indictment 
containing  nine  counts,  the  Court 
of  Quarter  Sessions  gave  a  general 
judgment  that  the  defendant  be 
transported  beyond  the  seas  for  the 
term  of  fourteen  years  ;  and  a  writ 
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of  error  was  brought  on  the  ground 
that  some  of  the  counts  were  bad. 
Held^  that  the  fourteen  years  must 
be  taken  to  be  the  same  fourteen 
years  upon  each  count,  and  that 
under  11  &  12  Vict.  c.  78,  s.  5, 
the  Court  of  Error,  if  there  were 
one  good  count  in  the  indictment, 
wAuld  be  bound  either  tp  pro- 
nounce the  judgment  which  ought 
to  have  been  pronounced  in  the 
Court  below,  or  to  remit  the  record 
to  the  sessions,  in  order  that  that 
Court  should  pronounce  the  proper 
judgment.  Holloway  v.  Reg. 
(Error),  287 

ESTOPPEL. 
See  Highway. 

FALSE  PRETENCES. 

1.  A.t  a  servant,  had  authority,  in  the 
absence  of  the  cliief  clerk,  to  buy 
kitchen  stuff  for  his  masters,  and 
to  make  payment  to  the  seller. 
The  chief  clerk  was  directed  by  the 
master  to  repay  A*  for  such  pur- 
chases upon  the  bare  production  by 
A.  of  a  ticket,  containing  a  state- 
ment of  such  a  purchase  having 
been  made*  A.  produces  to  the 
chief  clerk  a  ticket,  containing  a 
gutement  of  a  purchase  which  had 
not,  in  fact,  been  made,  and  there- 
upon the  chief  clerk  paid  him  2s.  Sd.  [ 
Held,  that  A.  was  not  indictable 
for  larceny,  but  for  obtaining  money 
under  false  pretences.  JReg.  y. 
Barnes,  59 

2.  A.  was  indicted  for  a  common  law 
misdemeanor  in  unlawfully  at- 
tempting, by  false  pretences  made 


to  ''  B.  and  others,"  unlawfully  to 
obtain  goods,  the  property  of  the 
said  J9,  and  others,  with  intent 
thereby  to  cheat  the  said  B.  and 
others  of  the  same. 

It  was  proved  that  B,  was  one 
of  a  firm,  and  that  the  pretences 
were  made  to  B.  alone,  though 
with  intent  to  defraud  the  firm. 
Held,  (1).  That  the  words  *' and 
others,"  in  the  averment  of  the 
pretences,  need  not  be  taken  to 
mean  B.  and  hi»  partners,  since 
such  a  construction  would  make 
the  indictment  bad  in  arrest  of 
judgment.  (2).  That  those  words 
were  surplusage,  and  might  be  re- 
jected, and  that,  therefore,  thers 
was  no  variance. 

Semhle,  per  Jkryis,  C.  J.  If 
the  words  **  B,  and  others*'  were 
construed  to  mean  B,  and  others 
and  partners,  proof  of  pretences  to 
B.  alone  would  be  sufficient. 

SemhUy  per  Erle  J. — That  on 
such  a  construction  being  adopted, 
evidence  of  pretences  to  any  others 
but  B.  would  be  irrelevant,  and, 
therefore,  inadmissible. 

SembU,  per  Martin  B.,  that  if 
the  words  ^*  B.  and  others"  were 
construed  to  mean  the  firm,  the 
proof  as  given  was  correct,  and  the 
objection  of  variance  groundless. 
Reg.  V.  Kealey,  68 

FEMALE. 
See  Conspiracy. 


FINDING. 

Where  a  bank  note  is  lost,   and  is 
found  by  a  person  who  appropriates 
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it  to  his  own  use :  Held^  that  the 
jury  are  not  to  be  directed  to  con- 
sider at  what  time  the  prisoner, 
after  taking  it  into  his  possession, 
resolved  to  appropriate  it  to  his  own 
use,  but  whether  at  the  time  he 
took  possession  of  it  he  knew,  or 
had  the  means  of  knowing,  who  the 
owner  was,  and  took  possession  of 
it  with  intent  to  steal  it ;  for  if  his 
original  possession  of  it  was  an  in- 
nocent one,  no  subsequent  change 
of  his  mind,  or  resolution  to  appro- 
priate it  to  his  own  use,  would 
amount  to  larceny.  Reg.  v.  Pres^ 
ton,  353 

FORGERY. 
See  Warrant  and  Order. 

GOODS  AND  CHATTELS. 
See  Burglary. 


GRAND  JURY. 

See  Deposition. 

HIGHWAY. 

The  defendant  was  indicted  for  the 
non-repair  of  a  highway,  which  it 
was  alleged  he  was  liable  to  repair 
ratione  tenure,  in  respect  of  certain 
lands  called  the  Saw'pit  Field. 

To  prove  this  liability,  evidence 
was  given  of  the  conviction  of  fV.S,, 
a  former  owner  and  occupier  of  the 
same  lands,  for  the  non-repair  of 
the  same  highway,  shewing  that  in 
the  year  1801  a  presentment  had 
been  preferred  against  him,  alleging 
his  liability  to  repair  it  ratione  te- 


nurce,  to  which  he  pleaded  guilty. 
Evidence  was  also  given  of  the  re- 
pair of  the  said  highway  subse- 
quent to  the  conviction  of  W»  S,, 
by  the  occupiers  of  the  lands, 
of  which  the  Sawpit  Field  formed 
part ;  that  public  notice  was  given 
when  the  said  Saw'pit  Field  was 
offered  for  sale  of  the  liability  to 
repair  the  highway  in  question, 
and  that  the  defendant  who  pur- 
chased the  lands  after  such  notice 
was  now  the  owner  and  occupier  of 
the  same  Saw-pit  Field.  Heldt  by 
all  the  Judges,  that  there  was  evi- 
dence to  go  to  the  jury  of  imme- 
morial usage,  and  the  defendant's 
liability  to  repair  the  highway  ra- 
tione  tenurce. 

Held,  by  Parke  B.,  Aldbrsok 
B.,  Patteson  J.,  and  Coleridge  J. 
that  the  defendant  was  estopped 
from  denying  his  liability  in  con- 
sequence of  the  conviction  of  W.  S, 
with  whom  he  was  a  privy  in  estate. 

Held,  by  Platt  B.,  that  the  im- 
memorial usage,  in  respect  of  which 
the  defendant  was  charged,  was  not 
conclusively  establiithed,  and  that 
the  question  of  estoppel,  not  having 
been  raised  at  the  trial,  was  not 
now  matter  for  the  consideration  of 
the  Judges.     Reg.  v.  Blakemore, 

410 

HOUSE-BREAKING,  (IMPLE- 
MENTS OF). 

Keys  are  implements  of  house-break- 
ing within  14  &  15  Vict.  c.  19, 
s.  1  ;  for  though  commonly  used 
for  lawful  purposes,  they  are  ca- 
pable of  being  employed  for  pur- 
poses of  housebreaking,  and  it  is 
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a  question  for  the  jury  whether  the 
person  found  in  possession  of  them 
-  by  night,  had  them  without  lawful 
excuse,  and  with  the  intention  of 
using  them  as  implements  of  house- 
breaking. 

Semble,  per  Maule  J.,  that  the 
printed  copy  of  the  section  of  the 
statute  is  wrongly  punctuated,  and 
that  the  word  "  key"  is  within  the 
express  terms  of  the  act  of  Par- 
liament    Reg,  v.  Oldham,        472 

IDEM  SONANTIA. 
See  Reo.  v.  Davis,  231. 

INDICTMENT. 

1.  After  verdict,  defective  averments 
in  the  second  count  of  an  indict- 
ment may  be  cured  by  reference  to 
sufficient  averments  in  the  first 
count.  Reg,  v.  Waverion  (Inhab.), 

340 

2.  Refusal  to  solemnize  a  marriage. 
Reg,  V.  James,  1 

3.  An  indictment  in  the  first  count 
charged  A,  with  stealing  a  promis- 
sory note  from  the  person  of  B.; 
in  the  second  count  with  stealing  a 
bank  note  from  the  person  of  B, ; 
in  the  third  count  with  receiving 
the  aforesaid  goods,  "  so  as  afore- 
said feloniously  stolen.*'  A,  was 
acquitted  on  the  two  first  counts 
and  convicted  on  the  last.  Held^ 
on  application  to  arrest  the  judg> 
ment,  that  after  verdict,  the  indict- 
ment was  not  bad  on  the  ground  of 
repugnancy ;  because  ( 1 ),  the  words 
of  reference  in  the  third  count  did 
not  necessarily  import  a  stealing  of 
the  goods  by  A,   (2.)  If  they  did. 


that  count  did  not  thereby  become 
intrinsically  repugnant,  but  was 
conceivably  capable  of  proof;  and 
after  verdict  the  Court  would  resort 
to  any  possible  construction  which 
would  uphold  the  indictment  against 
a  purely  technical  objection.  Reg, 
V.  Craddock,  31. 

INCLOSURE. 
See  NioHT  Poaching. 


INDUCEMENT. 

See  CoMFESsioH. 

JUDGE  (AT  CHAMBERS). 
See  Procedendo. 

JUDGMENT. 

Court  of  Error  will  pronounce  the 
proper  judgment  or  remit  the  record 
to  the  Court  below  to  do  so.  Hoi' 
loway  V.  Reg.  217 

JURISDICTION. 

The  prisoner  was  a  travelling  sales- 
man, whose  duty  it  was  to  go  into 
the  county  of  Z).  every  Mondag  to 
sell  goods  and  receive  money  for 
them  there,  and  return  with  it  to 
his  master  in  N,  evetj  Saiurdag, 
He  received  two  sums  of  money  for 
his  master  in  Z).,  but  never  returned 
to  render  any  account  of  them. 
Two  months  afterwards  he  was  met 
by  his  master  in  N,,  who  asked 
him  what  he  had  done  with  the 
money.  The  prisoner  said  he  was 
sorry  for  what  he  had  done;  be 
had  spent  it. 
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Held^  that  the  prisoner  was 
rightly  indicted  in  iV.,  there  ha?ing 
heen  evidence  to  go  to  the  jury  of 
an  embezzlement  in  N.  Reg.  t. 
Murdoekf  208 

KEY. 

See  HOUSB-BREARINO  (IlCPLEMBNTS 

of). 

LARCENY, 

1.  Stealing  pigeons.  Reg,  Y.Cheafor, 
361 ;  Reg.  v.  Howell^  363. 

2.  Finding  bank  notes.  Reg.  v.  Pres' 
ion^  353 

3.  Two  men,  /.  and  W.^  acting  in 
concert,  and  intending  to  defraud 
S.t  entered  the  shop  of  S.,  and  by 
means  of  an  artifice  induced  him  to 
draw  a  cheque  on  his  bank  for  421,  ^ 
payable  in  the  name  of  the  prisoner 
/.,  and  then  to  accompany  /.  to 
the  bank  to  see  it  paid,  on  the  un- 
derstanding that  they  were  to  re- 
turn to  finish  the  transaction  by 
the  payment  to  S.  of  forty-two 
sovereigns,  and  that  the  prisoner 
W,  was  to  remain  at  the  shop  till 
J.  and  S.  went  and  returned  irom 
the  bank. 

At  the  bank,  by  the  desire  of  S., 
the  banker  handed  four  ten  pound 
notes  and  two  sovereigns  to  the 
prisoner  J.  in  the  presence  of  S, 

The  prosecutor  S.^  and  the  pri- 
soner •/.,  left  the  bank  together, 
and  while  on  fheir  way  back  to 
S.'s  shop,  J,  went  into  an  inn- 
yard,  and  promising  to  return  im- 
mediately, absconded  with  the  four 
ten  pound  notes,  and  the  two  sove- 
reigns, which  he  and  the  prisoner 


W.  (who  in  the  meantime  had 
gone  off  from  the  shop  with  the 
forty-two  sovereigns)  appropriated 
to' their  own  use. 

Held,  that  the  misappropriation 
of  the  notes  and  two  sovereigns 
was  larceny,  S.  never  having  parted 
with  the  property  and  possession  in 
them,  and  the  prisoner  J.  having 
had  no  more  than  the  bare  custody 
of  the  money  which  he  carried  off. 
Reg.  V.  Johnson  and  Wright,      310 

4.  "Where  property  is  parted  with  by 
a  bailee,  under  a  mistake,  his  spe- 
cial property  in  it  is  not  divested, 
and  if  a  larceny  of  it  be  committed* 
Heldj  that  it  may  well  be  laid  as 
the  property  of  such  bailee. 

Held,  also,  that  an  amendment 
in  the  name  of  the  owner  of  stolen 
property  may  be  made,  at  the  trial, 
by  order  of  the  Court,  under  14  & 
15  Vict.  c.  100,  8.  1.  Reg.  v. 
Vincent,  464 

5.  A.,  bargaining  with  B.  about  some 
waistcoats,  said,  "  You  must  go  to 
the  lowest  price,  as  it  will  be  ready 
money  ;**  B.  said  **  Then  you  shall 
have  them  for  twelve  shillings,"  to 
which  A.  assented.  A.  then  said 
he  should  put  the  waistcoats  into 
his  gig,  which  was  then  standing  at 
the  door.  B.  replied  "  very  well." 
j1.  drove  off  with  the  waistcoats 
without  paying  for  them,  and  ab- 
sconded for  two  years.  The  jury 
returned  the  following  verdict: — 
'*]n  our  opinion  the  waistcoats 
were  parted  with  conditionally, 
that  the  money  was  to  be  paid  at 
the  time,  and  that  A.  took  them 
with  a  felonious  intent,"  Held,  a 
larceny  in  A,     Reg.  v.  Cohen^  249 

6.  A.  employed  by  B.  a  tailor,  to  sell 
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clothes  for  him  about  the  country, 
was  entrusted  with  a  parcel  of 
clothes  on  the  following  terms : 
B.  fixed  the  price  of  each  article, 
and  A,  was  to  sell  each  at  that 
price,  and  to  bring  back  the  money 
and  any  unsold  clothes  to  B,^  and 
he  was  to  have  three  shillings  in 
the  pound  for  his  trouble.  A,  pawns 
some,  and  then  fraudulently  ap- 
propriates the  rest. 

Held^  that   such    appropriation 
was  larceny.     Reg.  v.  Poyter^  233 

7.  In  an  indictment  for  larceny,  the 
property  stolen  was  laid  as  belong- 
ing to  Darius  Christopher,  The 
prosecutor,  when  called,  said  that 
his  name  was  Trius*  Held,  that  it 
was  entirely  a  question  for  the  jury 
whether  the  two  names  sounded 
alike  ;  and  therefore,  as  it  had  been 
treated  at  the  trial  as  a  question  of 
law  for  the  Judge,  the  conviction 
was  quashed.  Reg,  v.  Davis,    231 

8.  Where  property  is  parted  with  by 
a  bailee,  under  a  mistake,  his  apecial 
property  in  it  is  not  divested,  and 
if  a  larceny  of  it  be  committed: 
Held,  that  it  may  well  be  laid  as 
the  property  of  such  bailee*  Held 
also,  that  an  amendment  in  the  name 
of  the  owner  of  stolen  property  may 
be  made,  at  the  trial,  by  order  of 
the  Court,  under  H  &  15  Fid,  c. 
100,  8.  1.    Reg.  v.  Vincent,        464 

9.  The  prisoner  took  out  of  his  pocket 
a  piece  of  blank  paper  properly 
stamped  with  a  sixpenny  stamp, 
having  led  the  prosecutor  to  believe 
that  he  was  about  to  pay  him  the 
sum  of  4/.  \\s*  \\d,,  due  from  him 
to  one  P.  The  prosecutor  wrote 
upon  the  paper  a  receipt  for  the 
money;    whereupon   the  prisoner 


took  up  the  receipt,  and  left  the 
prosecutor  without  paying  him,  and 
the  jury  found  that  he  took  it  with 
intent  to  defraud  :  Held,  that  the 
prisoner  could  not  be  convicted  of 
larceny,  the  prosecutor  never  having 
had  such  a  possession  of  the  paper 
as  would  have  enabled  him  to  main- 
tain trespass.  Reg.  v.  Smith,  449 
10.  A,  was  convicted  on  the  14th 
count  of  an  indictment,  which 
charged  him  with  **  stealing  a  piece 
of  paper,  the  property  of  Galdsmd 
and  others,  his  masters."  Goldsmid 
and  others  were  directors  of  the 
Globe  I  nsurance  Company,  managed 
the  affairs  of  the  Company,  appoint- 
ed, paid,  controlled,  and  dismissed 
the  clerks  and  other  servanta,  and 
had  the  charge  and  custody  of  all 
the  books  and  papers  of  the  Com- 
pany. The  Company  had  a  draw- 
ing account  with  Glynn  ^  Co*,  and 
used  to  send  their  pass-books  on 
Tuesday  in  every  week  to  be  written 
up,  and  their  messenger  went  on 
the  following  morning  to  bring  it 
back,  when  it  was  returned  together 
with  the  cheques  of  the  preceding 
week.  A,  was  a  salaried  clerk  in 
the  office  of  the  Company,  and  also 
a  shareholder ;  it  was  his  duty  to 
receive  the  pass-book  and  vouchers 
from  the  messenger,  and  to  pre- 
serve the  vouchers  for  the  nse 
of  the  Company.  On  the  27th 
February,  Glynn  ^  Co,  deli- 
vered the  Globe  pass-book,  con- 
taining among  other  things  a  certain 
cashed  cheque  for  1,400/.  to  the 
messenger  of  the  Company,  who 
delivered  the  book  and  cheque  to 
^.,  in  the  usual  way  and  he  there- 
upon   fraudulently    destroyed    it 
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Held(\)t  that  the  cheque  was  the 
property  of  the  Directors,  and  that 
A,,  though  a  shareholder  in  the 
Company,  had  no  joint  property  in 
it.  (2).  That  he  was  guilly  of  lar- 
ceny as  a  servant,  inasmuch  as  the 
cheque  when  delivered  into  the  cus- 
tody of  A.f  in  the  usual  course  of 
business,  was  constructively  in  the 
possession  of  the  directors,  who 
under  the  circumstances  were  his 
masters.    Reg.  v.  fVattSy  14 

LUNATIC. 
See  Evidence. 

MARRIAGE. 

A  clergyman  was  indicted  for  refusing 
to  solemnise  a  marriage  between 
Henry  F.  and  Ann  /f.,   who  had 

•  obtained  a  certificate  under  stat. 
6  &  7  IVm.  4,  c.  85.  It  was 
proved  that  Henry  F.  applied  to  the 
clergyman  after  9  p.  m.,  on  2nd 
August^  and  desired  him  *'  to  fix  a 
time  for  the  marriage  on  or  before 
the  14th  August^*'  after  which  day 
the  certificate  would  be  void.  Ann 
H.  was  not  with  him.  The  clergy- 
man said,  '*  I  will  marry  him  when 
he  has  expressed  a  desire  to  be  con- 
firmed." Henry  F.,  thereupon,  went 
away,  and  made  no  further  appli- 
cation. Held,  that  this  did  not 
support  a  conviction  on  an  indict^^ 
ment  which  averred  that  the  clergy- 
man "  unlawfully,  &c.,  did  refuse, 
&c.  to  solemnize  a  marriage,  &c. 
at  any  time  on,  or  before  the  said 
14th  day  of  AugttsU  or  at  any  other 
time  whatsoever  ;'*  inasmuch  as  the 
refuss^  made  was  absolute,  and  that 


proved  conditional.  Semhle^  that 
it  should  have  been  averred  that  the 
parties  might  lawfully  be  married 
to  each  other.     jRe^.  v.  James^      1 

MATERIALITY. 
See  Perjury. 


MINUTES  OF  TRIAL. 

See  Reo.  v.  Newman,  390. 
Perjury. 


MORTGAGE  DEEDS. 
See  Burglary. 


MUTINY  ACT. 
See  Bastard. 

NEW  TRIAL. 

1.  Where,  upon  the  trial  of  an  indict- 
ment against  three  prisoners  for 
felony,  it  was  proved  that  a  witness 
had  been  kept  out  of  the  way  by 
the  procurement  of  one  of  the  pri- 
soners, Held,  that  the  deposition  of 
the  absent  witness  was  receivable  in 
evidence  against  the  prisoner  by 
whose  procurement  she  was  kept 
away  ;  but  that  it  was  not  evidence 
against  the  other  two  prisoners,  and 
that  its  reception,  without  a  direc- 
tion to  the  jury  that  it  was  not 
evidence  against  the  latter,  was 
ground  for  granting  a  new  trial. 
Reg,  V.  Scaife  and,Rooke,         281 

2.  In  moving  for  a  new  trial  where 
the  defendant  has  been  found  guilty 
of  a  nuisance  in  obstructing  a  pub- 
lic sewer,  and  where  he  is  liable  not 
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to  personal  punishment  bat  to  a 
fine,  it  is  not  necessary  that  the 
defendant  should  be  present  in 
Court.  Reg.  vl  Parkinson,  459 
3.  The  defendant  was  tried  on  an  in- 
dictment for  perjury,  at  the  Berk* 
shire  Summer  Assizes,  and  having 
been  found  guilty  was  sentenced  to 
transportation  for  seven  years.  On 
the  6th  of  November,  counsel  being 
about  to  move  in  the  Queen's 
Bench  for  a  new  trial. 

Per  Curiam,  The  defendant  ought 
to  be  in  Court.  Sentence  has  been 
passed,  which  he  has  hitherto 
evaded;  and  the  Court  will  not 
permit  him  to  make  the  experiment 
of  obtaining  a  new  trial  without 
coming  into  Court  to  abide  the  con- 
sequences in  case  we  should  refuse 
the  rule.     Reg.  v.  Caudwell,     372 

NIGHT  POACHING. 

In  order  to  bring  a  case  of  night 
poaching  within  the  stat.  9  Geo,  4, 
c.  69,  s.  9,  it  is  not  necessary  to 
prove  that  three  persons  were  all 
within  the  same  close,  or  inclosure, 
or  the  same  piece  of  open  land,  if 
all  were  of  one  party,  one  or  more 
being  armed,  with  the  same  com- 
mon purpose  in  the  place  described 
in  the  indictment.  Reg,  v.  Uez' 
zell  and  Others,  274 

NUISANCE. 

1.  See  New  Trial. 

2.  Where  a  defendant  indicted  for  a 
nuisance  in  obstructing  a  navigable 
river,  allows  judgment  to  go  by  de- 
fault, and  is  under  no  recognizances 


to  appear  in  the  Queen's  Bench  for 
judgment,  the  Court  will  not  in  his 
absence  give  judgment  that  the 
nuisance  be  abated,  though  notice 
was  left  at  his  residence  of  the  in- 
tention of  the  Crown  to  pray  for 
judgment ;  the  proper  course  being 
to  sue  out  a  writ  of  capias  and  pro- 
ceed to  outlawry.  Reg,  v.  Cki- 
Chester,  458 

3.  A  parent  who  has  not  the  means  of 
providing  burial  for  the  body  of  hit 
deceased  child,  is  not  liable  to  be 
indicted  for  a  misdemeanor  in  not 
providing  for  its  burial,  even  thou^ 
a  nuisance  be  occasioned  by  allow- 
ing the  body  to  remain  unburied, 
and  although  the  poor  law  autho- 
rities of  the  union  have  offered  him 
money  to  defray  the  expenses  of 
burial,  by  way  of  loan,  as  he  is  not 
bound,  under  such  circumstances, 
to  contract  a  debt.     Reg,  t.  Fann^ 

S25 

PERJURY. 

1 .  Perjury  was  assigned  on  a  state- 
ment made  by  the  prisoner  upon  a 
trial  at  Nisi  Prius,  that  in  June, 
1851,  he  owed  no  more  than  one 
quarter's  rent  to  his  landlord.  The 
prosecutor  swore  that  the  prisoner 
owed  five  quarters  rent  at  that  date ; 
and  to  corroborate  the  prosecutor's 
evidence,  a  witness  was  called,  who 
proved  that  in  August,  1850,  the 
prisoner  had  admitted  to  him  that 
he  then  owed  his  landlord  three  or 
four  quarters*  rent :  Held,  that  this 
was  not  such  corroboration  as  is 
necessary  to  sustain  an  indictment 
for  perjury.    Reg.  v.  Boulter,    396 

2.  On  a  trial  where  it  was  material  ta 
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prove  whether  /•  had  died  before 
Af.,  the  defendant  prodaced  a  docu- 
ment purporting  to  be  a  copy  of 
y.'j  willy  and  falsely  swore  that  he 
had  examined  it  with  the  original 
will  in  the  registry  at  L. ;  and  also 
that  he  had  examined  a  memoran- 
dum at  the  foot  of  the  copy  of  the 
will  with  the  entry  in  a  book  called 
the  Act  Book  in  the  same  registry. 
The  Judge  offered  to  admit  the  evi- 
dence, but  it  was  withdrawn;  it 
was,  in  point  of  law,  inadmissible. 
Held,  that  the  circa mstances  that 
the  evidence  was  inadmissible  and 
was  withdrawn,  did  not  affect  the 
question  of  perjury,  as  it  could  not 
purge  the  false  swearing ;  and  that, 
as  it  was  material  whether  probate 
of  J,' 8  will  was  granted  in  the  life- 
time of  M,,  if  the  evidence  of  the 
prisoner  had  been  received,  it  would 
have  been  material  to  the  issue,  and, 
consequently,  that  the  false  oath  of 
the  prisoner  amounted  to  perjury. 

Semble,  per  Maulb  J. — That  fiilse 
swearing  in  a  judicial  proceeding,  in 
a  matter  material  to  that  judicial 
proceeding,  is  perjury,  whether  the 
false  oath  be  relevant  or  not  to  the 
issue  then  being  tried.  Reg,  v. 
PhiUpoitSf  302 

3.  On  the  trial  of  an  indictment  for 
perjury,  to  prove  the  fact  of  former 
trial,  in  the  same  Court  of  Oyer 
and  Terminer,  in  which  the  indict- 
ment for  the  perjury  is  preferred : 
Held,  that  the  production  by  the 
officer  of  the  Court  of  the  caption, 
the  indictment,  with  the  indorse- 
ment of  the  prisoner's  plea,  the  ver- 
dict, and  the  sentence  of  the  Court 
upon  it,  together  with  the  minutes 
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of  the  trial,  made  by  the  officer  in 
Court,  was  soffleiedt  evidenoe  of  it, 
without  the  production  of  the  re- 
cord, or  a  certificate  of  the  some, 
under  13  &  14  Vict.  c.  99,  s.  13. 
Reg,  V.  Newman,  390 

4.  A.f  a  defendant  in  a  suit  tried  be- 
fore a  county  Judge,  gave  false  evi- 
dence before  an  arbitrator  to  whom 
the  suit  was  referred,  and  by  whom 
A,  was  sworn*  Held,  that  under 
Stat  9  &  10  VicL  c.  95,  s.  77,  the 
arbitrator  had  no  authority  to  ad- 
minister an  oath,  and  therefofe,  A. 
was  not  liable  to  be  indicted  for 
perjury.    Reg,  v.  HaUeit,        237 

5.  Indictment  for  peijury ;  Held,  to 
contain  sufficient  averments  of  the 
identity  of  the  party,  respecting 
whom  the  perjury  was  committed. 
Reg,  V.  Bennett,  240 

6.  Where  perjury  was  committed,  on 
an  application  for  an  order  in  bas- 
tardy made  before  justices,  a  former 
application  having  been  dismissed 
on  the  merits :  Held,  that  the  pri- 
soners were  rightly  convicted  of 
perjury.    Reg,  v.  Cooke,  462 


PICKLOCK. 

See  HousBBEBAKiNG,  (Implbmemts 

of). 


PIGEONS. 

The  prisoner  was  indicted  for  stealing 
four  tame  pigeons,  the  property  of 
/.  M. :  Held,  that  he  was  properiy 
convicted  of  larceny ;  tame,  ».  e, 
reclaimed  pigeons,  although  uncon- 
fined,  with  free  access,  at  their  plea- 
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sure  to  the  open  air,  being  as  much 
the  subjects  of  larceny  as  domestic 
fowl,  which  are  allowed  to  go  at 
large.    Reg,  v.  Cheafor,  361 

PRESCRIPTION. 
See  Highway. 


PREVIOUS  CONVICTION. 

1.  If  a  prisoner  on  cross-examination 
.  of  the  witnesses  for  the  prosecution, 

elicit  eyidence  as  to  his  good  charac- 
ter,  it  is  "  giving  evidence"  within 
the  proviso  in. the  stat.  14  &  15 
Fict.  c  19,  s.  9,  and  the  prosecutor 
can,  in  answer  thereto,  give  proof 
.  of  the  prisoner's  previous  convic- 
tion.    Reg,  V.  Shrimpion,         319 

2.  14  &  15  Fict.  c.  19.  s.  9,  makes 
no  alteration  in  the  mode  of  ar- 
raigning prisoners,  and  it  is  the 
opinion  of  all  the  Judges  that  it  is 
unnecessary  for  the  jury  to  be  re- 
sworn when  trying  the  question  of 
previous  conviction.  Reg.  v.  Shut' 
iletvorih,  351 

3.  Where  a  prisoner  is  indicted  for 
felony,  and  there  is  a  count  in  the 
indictment  stating  a  previous  con- 
viction, he  is  first  to  be  arraigned 
on  the  whole  indictment;  after- 
wards he  is  to  be  given  in  charge  to 
the  jury  on  the  subsequent  felony 
only  ;  and  if  they  find  a  verdict  of 
guilty  on  that  charge,  then  they  are 
to  inquire  respecting  the  previous 
conviction.  And  where  the  jury 
were  sworn  afresh  to  try  the  ques- 
tion of  previous  conviction,  and  the 
prisoner's  counsel  then  claimed  the 


right  of  challenge  :  Held,  that  the 
prisoner  had  no  right  of  challenge 
then,  and  that  the  jury  were  re- 
sworn unnecessarily.    Reg.  v.  Key, 

347 

PRINCIPAL. 

1.  A  principal  in  the  second  degree, 
particeps  eriminisy  cannot  at  the 
same  time  be  treated  as  a  receiver. 
Reg.  V.  Perkins,  459 

2,  The  prisoner  and  one  /.  were 
indicted  for  a  misdemeanor  in  utter- 
ing a  counterfeit  coin.  The  utter- 
ing was  effected  by  /.  in  the 
absence  of  the  prisoner,  but  the 
jury  found  that  they  were  both 
engaged  on  the  evening  on  which 
the  uttering  took  place,  in  the 
common  purpose  of  uttering  coun- 
terfeit shillings,  and  that  in  pur- 
suance of  that  common  purpose  J. 
uttered  the  coin  specified  in  the 
indictment:  Held,  that  the  pri- 
soner was  rightly  convicted  as  a 
principal,  there  being  no  accesso- 
ries in  misdemeanor. 

Note. — Rex  v.  Else,  Russ.  & 
Ry.  142,  and  Reg.  v.  Page  and 
Jones,  1  Russ.  on  Crimes,  82,  are 
overruled.      Reg.    v.    Greenwood, 

453 


PROCEDENDO. 

A  Judge  of  either  of  the  superior 
Courts,  sitting  at  Chambers,  has 
power  under  1  &  2  Vict.  c.  45,  s.  1, 
to  issue  a  procedendo. 

It  is   in   the    discretion   of  the 
Judge,  when  an  application  is  made 
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by  the  Crown  to  have  the  record  of 
an  indictment  for  felony  removed 
by  certiorari  into  the  Queen*8  Bench 
at  the  instance  of  the  defendants, 
remitted  by  procedendo  to  the  ori- 
ginal jurisdiction,  whether  he  will 
make  a  conditional  order,  and  sum- 
mon the  defendants  to  shew  cause 
against  it,  or  make  the  order  abso- 
lute in  the  first  instance  without 
summoning  the  parUes. 

Semble,  that  where  the  defendants 
neglect  to  take  down  the  record  and 
to  give  due  notice  of  trial,  a  proce' 
dendo  will  be  granted.  Reg»  v. 
Seaife,  5 1 3 


PROPERTY. 
See  Larcbnt. 

RECEIPT. 

See  Uttering. 

RECEIVER. 
See  Principal. 

RECEIVING. 

1.  A,  and  B,,  two  thieves,  were  seen 
to  come  at  midnight  out  of  a  house 
belonging  to  C.'s  father,  under  the 
following  circumstances.  A.  car- 
ried a  sack  containing  the  stolen 
goods ;  B.  accompanied  him ;  C. 
preceded  them,  carrying  a  lighted 
candle.  All  three  go  into  an  ad- 
joining stable  belonging  to  C,  and 
then  shut  the  door.  Policemen 
enter  the  stable  and  find  the  sack 

p  p  2 


lying  on  the  floor  tied  at  the 
mouth,  and  the  three  men  standing 
round  it  as  if  they  were  bargain- 
ing ;  but  no  particular  words  were 
heard :  Held,  by  eight  Judges  to 
four,  that  on  this  evidence  C,  could 
not  be  convicted  of  receiving  stolen 
goods,  inasmuch  as  although  there 
was  evidence  of  a  criminal  intent  to 
receive,  and  of  a  knowledge  that 
the  goods  were  stolen,  yet  the 
exclusive  possession  of  them-  still 
remained  in  the  thieves,  and  there- 
fore C«  had  no  possession,  either 
actual  or  constructive.  Reg,  v. 
Wiley,  87 

2.  Two  persons  charged  in  an  indict- 
ment with  joint  receiving,  ought 
not  to  be  sentenced  thereon  on 
proof  of  two  distinct  felonies.  If  a 
verdict  of  guilty  be  given  against 
both,  judgment  may  be  given 
against  the  party  who  is  proved  to 
have  committed  the  first  felony  in 
order  of  time.  Reg,  v.  Gray,  86 
But  now  see  14  &  15  f^ict,  c. 
100,  s.  14. 


RECORD. 

1.  See  Holloway  v.  Reg, 

2.  See  Reg,  v.  Newman^ 


217 
320 


REQUEST. 

A,  was  indicted  •  for  forging  a  certain 
warrant,  order  and  request,  in  the 
words  and  figures  following,  (the 
instrument  was  then  set  out  in  full). 
It  was  proved  to  be  only  a  request : 
Held,  that  as  the  instrument  was 
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set  out  in  full,  the  description  of  its 
legal  character  was  surplusage,  and 
therefore  caused  no  variance.  Reg, 
T.  Williams,  61 


ROBBERY. 

See  Assault. 

^.  was  indicted  for  feloniously  as- 
saulting A,  putting  him  in  fear  and. 
danger  of  his  life,  teloniously  and 
violently  stealing  from  his  person, 
and  before,  at,  and  after  such  rob- 
bery, feloniously  beating  him 
against  the  form  of  the  statute,  and 
against  the  peace.  Verdict,  Guilty 
of  assaulting  and  beating,  with  in- 
tent to  rob.  Held,  that  the  above 
finding  would  not  warrant  a  con- 
viction of  assault,  either  at  com- 
mon law,  or  under  the  statute  7  &  8 
Wm.  4  8e  1  Fid.  c.  85,  s.  11, 
and  that  the  judgment  must  be 
arrested.     Beg.  v.  Reid,  88 


SHED. 

A  building,  twenty-four  feet  square, 
with  wooden  sides,  glass  windows, 
slated  roof,  and  commonly  called 
the  work-shop,  used  as  a  storehouse 
for  seasoned  timber,  as  a  place  for 
the  deposit  of  tools,  and  for  the 
working  up  of  timber,  may  be  de- 
scribed as  a  "  shed "  in  an  indict- 
ment under  statute  7  &  8  FicL  c. 
62,  s.  1.     Reg,  v.  Amosp  65 


SOLDIER^ 
See  Bastard. 


STAMP. 
See  Evidence. 

SUMMONS. 
See  pROCEDE!n>o. 

UTTERING. 

1 .  Where  the  prisoner  placed  a  fbiged 
receipt  for  poor  rates  in  the  hands 
of  the  prosecutor  for  the  purpose  of 
inspection  only,  in  order,  by  repre- 
senting himself  as  a  person  who  had 
paid  his  rates,  fraudulently  to  in- 
duce the  prosecutor  to  advance 
money  to  a  third  person.  Held^ 
that  this  was  an  uttering  within 
1  JVm,  4,  c.  66,  s.  10.  Reg.  v. 
lony  475 

3.  The  indictment  charged  A.  with 
having  **  uttered  and  put  off  false 
coin."  Heldf  proved)  although  the 
coin  was  refused  by  the  party  to 
whom  it  was  offered.  Reg.  v. 
Wehh,  87 

WAGES. 
See  Conspiracy. 

WARRANT  AND  ORDER. 

The  following  forged  document  was 
held  to  be  both  a  warrant  and  an 
order  within  statute  1 1  Oeo.  4  & 
1  Wm,  4,  c.  66,  8.  3  : — "  Mr.  Lowe, 
London,  bought  of  C  Damson, 
English  and  foreign  fruit  merchant 
and  potatoe  salesman,  two  bushels 
of  apples,  9s.  Nov.  9.  Sir,  I  hope 
you  will  excuse  me  sending  for 
such  a  trifle,  but  I  have  received  a 
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lawyer's  letter  tbis  momiDgy  and 
unless  I  can  make  up  a  certain 
amount  by  1  o'clock,  there  will  be 
an  action  commenced  against  me, 
and  I  am  obliged  to  bunt  after 
every  shilling.  Your's,  &c.,  F. 
Dawson.**     Reg,  ▼.  Dawson,       75 

WIFE  (INDUCEMENT  BY  WIFE 
OF  PROSECUTOR). 

See  Confession. 


WORKMEN. 
See  Conspiracy. 


WRIT  OF  ERROR. 

See  EscAPB. 
Jurisdiction. 
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